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STATE AGENCY RULEMAKING

INTERESTED PERSONS
Interested persons may submit comments, information or arguments concerning any of the rule proposals in this issue until January 19, 1994.
Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal.
On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response
to a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice
in the Register.
At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at NJ.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
othelWise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the
New Jersey Administrative Code.
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EXECUTIVE ORDERS

GOVERNOR'S OFFICE

EXECUTIVE ORDERS
(a)
OFFICE OF THE GOVERNOR
Governor Jim Florio
Executive Order No. 111 (1993)
New Jersey Commission on Environmental
Education
Issued: November 15, 1993.
Effective: November 15, 1993.
Expiration: When legislation is adopted and signed which
supersedes this Order.
WHEREAS, the citizens of the State of New Jersey have an inherent
right to a healthy environment; and
WHEREAS, there is a direct relationship between the health of the
environment and the level of environmental awareness among the State's
citizenry; and
WHEREAS, environmental education is an integral part of a complete
educational experience for students at the elementary, secondary and
post-secondary levels; and
WHEREAS, environmental education should be an integral part of
a lifelong learning process that involves both the formal education that
occurs in school and the informal education that occurs in all walks of
life; and
WHEREAS, the New Jersey Commission on Environmental Education was originally convened by former Governor Thomas Kean in 1989
pursuant to Executive Order No. 205; and
WHEREAS, the New Jersey Commission on Environmental Education was created to identify for the Governor the knowledge, attitudes,
values, behaviors and skills that should be recommended for the development of an environmental education master plan; and
WHEREAS, the New Jersey Commission on Environmental Education has identified the knowledge, attitudes, values, skills and behaviors
that an environmentally literate citizenry should acquire, and has codified
a Plan of Action for developing such a citizenry through the implementation of a variety of strategies; and
WHEREAS, there exists a need to achieve the goals set forth in the
Plan of Action developed by the Commission, thus warranting the reconvening of the Commission.
NOW, TIlEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby ORDER and DIRECT:
1. There is hereby reconvened the New Jersey Commission on Environmental Education, which shall consist of 27 members, as follows:
A. Three public or private school teachers, one from each of the
following groupings: grades kindergarten to third, grades fourth to sixth,
and grades seventh to twelfth;
B. Two representatives of each of the following groups: academia in
the fields of environmental education and/or environmental science; nonpartisan, public interest groups; the field of environmental health; nonacademic science professionals; the agricultural community; labor/industry; cultural institutions including, but not limited to, organizations
such as museums and nature centers;
C. One representative of each of the following: clergy; school administration; a local school board; and a student representative (grade nine
through undergraduate levels);
D. The Commissioners of the following State Departments, or their
designees: Education; Higher Education; Environmental Protection and
Energy; and Health; and
E. Also included are the Environmental Prosecutor, or a designee;
and a representative from the Governor's Office.
The public members shall be appointed by the Governor for terms
of three years, and in the first year the public members shall be appointed
to staggered terms as follows:
(1) Seven shall be appointed to terms of one year;
(2) Seven shall be appointed to terms of two years; and
(3) Seven shall be appointed to terms of three years.
The Governor shall appoint a chair to the Commission from among
its membership, who shall serve in such position at the pleasure of the
Governor.

2. The Commission shall meet quarterly throughout the calendar year,
and shall:
A. Advise and monitor the Executive Committee on the implementation of the Plan of Action;
B. Advise and monitor the Executive Committee on the utilization
of monies from an Environmental Education Trust Fund administered
by the Department of Environmental Protection and Energy;
C. Support an annual Environmental Education Week and other activities designed to foster environmental awareness; and
D. Report to the Governor as requested on issues relating to environmental education;
E. Submit an annual report to the Governor on the status of environmental education in the State.
3. There is hereby convened an Environmental Education Executive
Committee of nine members, established as a sub-group of the Environmental Education Commission, which shall be chaired by the Chair
of the Commission with the Commissioner of the Department of Environmental Protection and Energy and the Commissioner of the Department of Education as vice-chairs, and shall consist of the Commissioners
of the following State Departments, or their designees: Higher Education; Health; and Law and Public Safety. The Executive Committee shall
also consist of a representative from the Governor's Office and two
representatives from the Commission, to be designated by the Governor.
The Chair shall preside over the meetings of the Executive Committee,
and shall administer the agenda as submitted by the Committee.
4. The Executive Committee shall meet at least once every other
month, beginning in the month following the effective date of this Order,
and shall:
A. Enhance communication with and coordinate the involvement of
State departments, including but not limited to those departments
represented on the Commission in the implementation of the Plan of
Action;
B. In consultation with the Environmental Education Commission,
utilize monies available through the Environmental Education Trust
Fund, administered by the Department of Environmental Protection and
Energy, in order to achieve the goals and objectives of the Plan of Action;
C. Conduct an inventory of each State Department, the formal and
non-formal education communities, business and industry, environmental
groups and organizations, municipal and county government, and civic,
youth and religious organizations in the area of environmental education
and identify potential areas where environmental education can be infused into government operations.
D. Communicate the findings of the inventory to the Commission at
their regularly scheduled meetings, work with the Commission in preparing its annual report, and otherwise establish a "clearinghouse" of information for an environmental education network.
Upon the request of four of the Executive Committee members, the
Chair shall schedule a special meeting of the Executive Committee.
5. The New Jersey Department of Environmental Protection and
Energy will be the lead agency, in close coordination with the Department of Education, in helping the Commission and the Executive Committee implement the Plan of Action.
6. This Order shall take effect immediately, and shall remain in effect
until such time legislation is adopted and signed which supersedes this
Order.
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GOVERNOR'S OFFICE

EXECUTIVE ORDERS

(a)
OFFICE OF THE GOVERNOR
Governor Jim Florio
Executive Order No. 112(1993)
Day Off for Employees in executive Departments of
State Government-November 26,1993
Issued: November 19, 1993.
Effective: November 19, 1993.
Expiration: Indefinite.

(CITE 25 N,J.R. 5732)

I, JAMES J. FLORIO, Governor of the State of New Jersey, by virtue
of the authority vested in me by the Constitution and by the Statutes
of this State, do hereby ORDER and DlRECf:
1. November 26, 1993, the day following Thanksgiving, shall be
granted as a day off to employees who work in the Executive Departments of State Government and who are paid from State funds or from
Federal funds made available to the State, whose functions, in the
opinion of their appointing authority, permit such absence.
2. An alternate day off shall be granted to the aforementioned category of employees whose functions, in the opinion of their appointing
authority, precludes such absence on November 26, 1993.
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PROPOSALS

BANKING

RULE PROPOSALS
BANKING
(a)
DIVISION OF REGULATORY AFFAIRS
Banking Institutions: Sale of Alternative Investments
Proposed New Rules: N.J.A.C. 3:4-3.
Authorized By: Jeff Connor, Commissioner, Department of
Banking.
Authority: N.J.S.A.17:1-8.1.
Proposal Number: PRN 1993-668.
Submit comments by January 19, 1994 to:
Stephen Szabatin, Deputy Commissioner
Department of Banking
CN 040
Trenton, N.J. 08625
The agency proposal follows:
Summary
The Comptroller of Currency and the Federal Reserve Board have
been concerned in recent months with practices followed by national
banking institutions which sell mutual funds and annuities to their customers and others. Unless careful distinctions and disclosures are made,
customers may be misled into believing that mutual funds, annuities and
other retail investment products are insured by the Federal Deposit
Insurance Corporation (F.D.I.C.) or other governmental agency, which
is not the fact. The proposed new rules at N.J.A.C. 3:4-3 follow suggested
guidelines from these Federal authorities, which will apply to depositories
regulated by the New Jersey Department of Banking. Mutual funds,
annuities and retail investment products may not be sold or advised by
bank tellers; the area for such sales must be distinct and clearly marked;
the prospectus or offering statements, and all advertising, must disclose
that alternative investment products are not insured by any governmental
agency and that they may fluctuate in value; and depositories must obtain
signed disclosure statements from customers at the time a sale is initiated.
Records of sales activity of alternative investment products must be
available for inspection by the Department of Banking, as well as third
party contractor's records. Banking institutions which offer these
products are directed to draft policies and procedures consistent with
these rules.
Social Impact
Adoption of the proposed new rules will assure that meaningful and
adequate disclosures are made to customers of depositories which offer
alternative investment products for retail sale to the general public. It
is anticipated that the proposed rules will help depositories to avoid
problems which have arisen in the banking industry in the past when
customers were misled at the time of investment into believing that
mutual funds and other investment products were government insured.
Customers apparently did not have sufficient information to understand
that their investments could fluctuate in value or that they could lose
their principal.
Economic Impact
It is expected that some expenditure of funds may be necessary to

effect compliance with disclosures in printed materials and advertising
by affected depositories. However, these costs may be offset by increased
sales of alternative investment products and less likelihood of litigation
due to customer misunderstanding. It is also desirable that State
regulated institutions engage in practices which are consistent with those
utilized by Federally supervised depositories.
Regulatory Flexibility Analysis
The proposed new rules impose compliance and recordkeeping requirements on depositories, many of which are small businesses as
defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
The compliance requirements include provisions regarding the location
of sales of alternative investment products, sign postings, prohibitions
regarding investment advising by tellers, use of names similar to the

bank's, prospectus statements and disclosures. Recordkeeping requirements include the filing of customer signed acknowledgements and the
making of records available to the Department for inspections.
The rules will assist the affected institutions in establishing and maintaining practices in their sales of alternative investment products to the
public which are consistent with those required for Federally supervised
institutions. The need for professional services to be employed in order
to comply is not anticipated.
The Department does not view the proposed new rules as unnecessarily burdensome. Furthermore, no differing standards based on business size are proposed because of the overriding need for the
maintenance of high integrity and level of customer confidence in the
safety, soundness and reliability of the banks.
Full text of the proposed new rules follows:
SUBCHAPTER 3.

BANKING INSTITUTIONS: SALE OF
ALTERNATIVE INVESTMENTS,
DISCLOSURES

3:4-3.1 Scope and purpose
The purpose of this subchapter is to establish guidelines for State
chartered banks, savings banks, and savings and loan associations
which offer alternative investment products (also known as
nondeposit investment products) to their depositors or others, as
permitted by law, to avoid misunderstandings by customers about
risks involved in such investments, and to make clear to customers
that such investments are not guaranteed or insured by the bank
or thrift, the F.D.I.C., or any other Federal or State agency, and
that the sale of these products poses minimal risk to the safety and
soundness of the depository.
3:4-3.2 Definitions
The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Alternative investment" (nondeposit investment) means mutual
funds, annuities and other retail nondeposit investment products.
"Depository" means a New Jersey State chartered bank, savings
bank or savings and loan association.
"F.D.I.C." means the Federal Deposit Insurance Corporation.
3:4-3.3 Location of sales; signs; employees
(a) Alternative investment products shall be sold in a physical
location separate and distinct from the area where business involving
insured bank deposits is conducted and in particular shall not be
sold from teller stations.
(b) Signs shall be posted to indicate clearly the types of investment
products offered and that the alternative investment products are
not F.D.I.e. insured.
(c) Retail deposit-taking employees of the bank are prohibited
from offering investment advice, and should direct customers seeking
investment services to the employee of either the bank or a thirdparty, specifically designated and trained as an investment advisor.
Alternative investment sales personnel shall meet all applicable
statutory and industry requirements for licensing and registration.
3:4-3.4 Mutual fund: name, prospectus
(a) A bank or affiliate which advises a mutual fund shall not sell
that fund under a name which is the same or similar to the bank's
name.
(b) A prospectus or offering statement shall be provided to the
customer in advance of the sale, which complies with all applicable
State and Federal laws and regulations.
(c) A depository or affiliate which advises a mutual fund shall
disclose orally and in writing, at the time the account is opened,
the role of the depository, its holding company, or an affiliate as
an advisor to the mutual fund, and that the mutual fund is not
guaranteed or insured by the depository, the F.D.I.C. or any Federal
or State agency.
(d) Mutual fund sales confirmations issued by the depository shall
also contain the disclosure that the mutual fund is not guaranteed
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EDUCATION
or insured by the depository, the F.D.I.e. or any Federal or State
agency.
3:4-3.5 Advertising; sales confirmations
All forms of advertising or promotional material, and confirmations issued by the depository relating to the sale of alternative
investment products, shall include a statement that "This investment
is not guaranteed or insured by the depository, the F.D.I.C. or any
other Federal or State agency." Printed advertisements shall include
this statement in clear, prominent, bold-faced type, unless in a
specific case this statement is not true.
3:4-3.6 Additional disclosures
(a) At the time an account for sale of alternative investment
products is opened the depository shall provide the customer with
a written disclosure statement which includes the following information:
1. That this investment product is not a deposit or obligation of
the depository, the F.D.I.e. or any other governmental agency;
2. That this investment product is not guaranteed by the depository or insured by the F.D.I.e. or other Federal or State agency;
3. That alternative investment products are subject to risk, including possible loss of principal, and may fluctuate in value;
4. That the depository, its holding company or its affiliate may
have an advisory role in the product, where applicable; and
5. The existence of any sales charges, early withdrawal penalties,
surrender charge penalties or deferred sales charges.
3:4-3.7 Acknowledgment
At the time a new investment account is opened, the depository
shall obtain the customer's signature on its written disclosure form,
acknowledging that the customer has received and understands the
disclosures required by this subchapter. This form shall be filed in
the customer's investment account record.
3:4-3.8 Inspection of records
(a) Records relating to the depository's sale of alternative investment products shall be made available to the Department of Banking
during examinations or at any other time as requested by the Commissioner.
(b) The depository's agreement with a third party to handle sales
of alternative investment products shall contain a provision permitting the inspection of records set forth in (a) above.
3:4-3.9 Policy and procedures
Every banking institution which offers retail alternative investment
products shall develop policies and procedures consistent with this
subchapter.

EDUCATION
(a)
STATE BOARD OF EDUCATION
Special Education
Proposed Readoption with Amendments: N.J.A.C.
6:28
Proposed New Rules: N.J.A.C. 6:28-12
Authorized By: State Board of Education, Mary Lee Fitzgerald,
Secretary, State Board of Education and Commissioner,
Department of Education.
Authority: N.J.S.A. 18A:4-15, 18A:7A-l et seq., 18A:7B-l et seq.,
18A:7C-l et seq., 18A:40-4, 18A:46-1 et seq., 18A:46A-l et
seq., 18A:48-8, 39:1-1, U.S.P.L. 93-112, Sec. 504, 101-476,
102-119 and 99-457.
Proposal Number: PRN 1993-665.
Submit written comments by January 19, 1994 to:
Elease E. Greene-Smith, Rules Analyst
New Jersey Department of Education
225 East State Street, CN 500
Trenton, New Jersey 08625-0500

(CITE 25 NJ.R. 5734)

The agency proposal follows:
Summary
Under the provisions of Executive Order No. 66(1978), the special
education rules, N.J.A.C. 6:28, will expire on April 10, 1994.
Most of the rules contained in this chapter were adopted in 1989.
Amendments were adopted in 1990, 1991, 1992 and 1993 in order to
comply with Federal mandates in the Individuals with Disabilities Education Act, the New Jersey Federal Corrective Action Plan and the State
Plan for Special Education. Amendments were also adopted within those
four years to implement certain aspects of the Plan to Revise Special
Education and to implement rules which were the result of new laws
enacted by the New Jersey legislature.
The Department recommends a number of changes which are
described in the summary within each subchapter.
A review of each subchapter of the chapter follows:
N..J.A.C. 6:28-1 General Provisions
This subchapter includes the general requirements which apply to all
publicly funded programs for pupils with educational disabilities. Also
described are both the process and content for special education plans
to be submitted by every public and private provider of special education
to the Department of Education. Definitions are provided in this
subchapter in order to allow readers to understand the text. The Federal
requirements for local district board of education policies and procedures
are also contained in this subchapter.
At N.J.A.C. 6:28-1.3, "referral" has been removed in accordance with
the changes to N.J.A.C. 6:28-3.2 and 3.3. Referral will be eliminated as
a separate step in the process of identifying potentially educationally
disabled pupils to the child study team for evaluation. Removing referral
as a mandated procedure will streamline the process and reduce
paperwork requirements for districts.
The term "referral" has been removed from all the sections in which
it appears and replaced with the word "identification." Wherever the
term "referring teacher" appears it has been replaced with "staff
members identifying the potentially educationally disabled pupil." The
citations are as follows: N.J.A.C. 6:28-1.2(g), 2.3(b), 2.3(c)1, 2.3(h)lv,
2.7(a), 3.4(d)6iii, 3.4(d)6v, 3.5(c), 3.5(d), 4.5(a)7, 6.2(a), 8.1(d)2, l1.3(a)l,
11.6(g)lii, l1.7(a), 1l.7(a)2ii, 11.7(c), 11.8(d)7v, 11.9(a)1, and 11.9(b)3.
A definition of "transition services" has been proposed in N.JA.c.
6:28-1.3 in order to comply with a directive from the U.S. Department
of Education, Office of Special Education and Rehabilitative Services
(OSERS). The proposed definition complies with 34 C.F.R. 3oo.1O(a)
and is the same as the Federal definition of transition.
N..J.A.C. 6:28-2 Procedural Safeguards
This subchapter describes all of the rights and protections available
to parents and school districts to assure the provision of appropriate
services and programs to pupils with educational disabilities.
N.J.A.C. 6:28-2.3(c)1 has been amended to include the Federal requirement in 34 C.F.R. 300.504 that notice be provided whenever the
district proposes or declines to take an action regarding the identification,
classification, evaluation or placement of a pupil.
N.J.A.c. 6:28-2.10 has been amended to clarify the requirements for
least restrictive environment. These changes are proposed to clarify that
districts are responsible for making available the full continuum of
alternative placements and for placing pupils with disabilities in appropriate programs in the least restrictive environment. The proposed
amendments also clarify that consideration shall be given to the potentially beneficial or harmful effects which a placement may have on the pupil
with educational disabilities or the other pupils in the class.
N..J.A.C. 6:28-3 Services
This subchapter addresses all requirements regarding the composition
and responsibilities of the child study team; the identification, evaluation,
determination of eligibility; and the development of individualized education programs (IEPs) and provision of related services for pupils with
educational disabilities.
N.J.A.C. 6:28-3.1(e) has been proposed to ensure that each pupil with
an educational disability has a case manager. This is not a new requirement. In this proposal, this requirement has been moved from the
evaluation plan section and placed in this section of the rules which
addresses child study team responsibilities.
NJ.A.C. 6:28-3.2(d) has been moved from N.J.A.C. 6:28-3.3(b) and
recodified.
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N.J.A.C. 6:28-3.2(e) and (f) have been moved with no change in text
and recodified from N.J.A.C. 6:28-3.2(d) and (e).
N.J.A.C. 6:28-3.2(g) has been proposed to require that the child study
team provide a parent with written notice within 30 days from identification of the pupil as potentially educationally disabled, regarding their
determination whether or not to evaluate the pupil.
N.J.A.C. 6:28-3.2(h) through (m) have been recodified and moved
from N.J.A.C. 6:28-3.3(a) through (g).
N.J.A.C. 6:28-3.3, Referral, has been removed and the subsection has
been reserved. All of the provisions in this subsection are now proposed
in N.J.A.C. 6:28-3.2, except N.J.A.C. 6:28-3.2(f) which has been removed
to eliminate the requirement for screening before the evaluation of a
potentially preschool handicapped child. This is an unnecessary step
which delays the initiation of the evaluation. With this proposed change,
identification would lead to an immediate evaluation for preschool children identified as potentially educationally disabled.
N.J.A.C. 6:28-3.4(a) has been amended to remove the requirement
for child study teams to write an evaluation plan. This will decrease the
district's paperwork requirements, remove unnecessary steps in the
process and decrease the amount of time between identification and
evaluation of a potentially disabled pupil. This requirement is not
Federally mandated. Parental rights will still be protected because
parents would receive proper written notice when consent is requested
for evaluation.
N.J.A.C. 6:28-3.4(b) has been amended to add the Federally required
language that evaluations shaH include assessments in all areas of
suspected disability. This is not a new requirement. It was included in
the evaluation plan and has been moved to this subsection in order to
retain this rule.
N.J.A.C. 6:28-3.6(a) has been amended to remove the provision which
establishes the Individualized Education Program (IEP) as a two-part
document; basic plan and instructional guide. It is proposed that the
instructional guide be eliminated. It is not Federally required and it has
caused IEPs to be overly prescriptive and much more specific than
intended. Because the IEP has been a two-part document, two separate
IEP meetings have been required. This has caused burdensome
paperwork requirements for districts. The terms "basic plan" and "instructional guide" have been removed from all sections in which they
appear. These terms have been replaced with "individualized education
program." The specific citations in which this language has been
amended are: N.J.A.C. 6:28-2.1(c), 2.1(c)l, 2.1(c)2, 3.6(b), 3.6(d), 3.6(e),
3.6(f), 11.9(a), 11.9(a)1 through 3 and 11.9(b).
N.J.A.C. 6:28-3.6(d)5vii has been amended to comply with a directive
from the U.S. Department of Education that New Jersey's rules specify
that planning for transition services occur at age 14, or younger, if
deemed appropriate. Also proposed is an amendment which requires
that the pupil's preference be taken into account when planning transition services. These changes comply with 34 CFR 300.18, 300.344(c) and
300.346(b).
N.J.A.C. 6:28-3.6(d)5viii has been proposed to comply with the U.S.
Department of Education's directive that New Jersey's rules specify that
the child study team take action if it is determined that services are
not needed in one or more areas of transition services. This change
complies with 34 CFR 300.346(b).
N.J.A.C. 6:28-3.6(d)5xv has been amended to include the requirement
that districts include specialized equipment, as appropriate, in the IEP.
This had been required as part of the instructional guide of the IEP
which is now proposed for elimination.
N.J.A.C. 6:28-3.6(g) through (i) have been amended to remove the
instructional guide and its required timelines for completion.
N.J.A.C. 6:28-3.7(a)2 has been amended to remove the requirement
for the child study team to write an evaluation plan when conducting
a reevaluation.
N.J.A.C. 6:28-3.7(a)3 through 5 have been recodified as paragraphs
(a)2 through 4 with no change in text due to the removal of N.J.A.C.
6:28-3.7(a)2.
NJ.A.C. 6:28-4 Programs
This subchapter describes the requirements for placement of pupils
with educational disabilities and the array of instructional programs
available.
N.J.A.C. 6:28-4.2 has been amended to add the statement that the
full continuum of alternative placements shall be available to pupils with
disabilities.
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N.J.A.C. 6:28-4.3(b)8i has been amended to expand the maximum
group size for replacement instruction resource centers and to allow
group sizes for single subject content areas to increase by one-third with
the addition of a classroom aide. This proposed amendment is made
because districts have had difficulty in scheduling single subject replacement, particularly in small schools and in some cases, it has resulted
in increased costs for staff. This proposed change is intended to give
districts increased flexibility.
N.J.A.C. 6:28-4.6(a)3 has been amended to eliminate the requirement
for an approved exception to increase/decrease the length of the school
daylyear or required hours or periods of instruction or classification
placement. These decisions are made for each pupil when the IEP is
agreed to by the district and parents. Therefore, these approvals are
unnecessary by the county office.
N.J.A.C. 6:28-4.7(b) and (b)5 have been amended at the directive of
the U.S. Department of Education that New Jersey's rules specify that
planning for transition services will occur at age 14, or younger, if deemed
appropriate and that representatives of any agency that is likely to be
responsible for providing or paying for a transition service and the pupil
be invited to the IEP meeting. This change complies with 34 CFR
300.344(c).
N.J.A.C. 6:28-4.7(b)6 has been amended at the directive of the U.S.
Department of Education that New Jersey's rules specify the steps to
be taken to consider the pupil's preferences and interests, if the pupil
does not attend the IEP meeting where transition services are discussed.
This change complies with 34 CFR 300.344(c).
N.J.A.C. 6:28-4.7(b)7 has been amended at the directive of the U.S.
Department of Education that New Jersey's rules specify the steps to
be taken to obtain the participation of an agency in the planning of
transition services, if the other agency does not send a representative
to the IEP meeting. This change complies with 34 CFR 300.344(c).
NJ.A.C.6:28-5 Approved Clinics and Agencies
General requirements for the establishment and ongoing approval of
clinics and agencies eligible to provide services to the public schools are
included in this subchapter.
No change is proposed in this subchapter.
NJ.A.C.6:28-6 Services in Nonpublic Schools
This subchapter contains the rules for provision of services for nonpublic school pupils pursuant to P.L. 1977 c.192 and 193 and in accredited
nonpublic schools according to N.J.SA. 18A:46-14.
No substantive change is proposed in this subchapter.
NJ.A.C.6:28-7 Programs by Educational Services Commissions,
Jointure Commissions, Regional Day Schools, County
Special Services School Districts, the Marie H.
Katzenbach School for the Deaf, Private Schools for
the Handicapped and Public College-Operated
Programs for the Handicapped
This subchapter describes the approval procedures and requirements
for providing programs in the listed settings.
No substantive change is proposed in this subchapter.
NJ.A.C.6:28-8 Programs Operated by the Departments of Corrections
and Human Services
This subchapter contains the Department's approval and monitoring
policies and procedures for State-operated facilities.
No substantive change is proposed in this subchapter.
NJ.A.C.6:28-9 Monitoring, Corrective Action and Complaint
Investigation
This subchapter contains the procedures that will be used by the
Department of Education to investigate substantiated complaints regarding special education programs and services, to monitor these programs
and services, and to initiate corrective action.
N.JA.C. 6:28-9.2(d) has been amended to remove the appeal process
to the Commissioner of Education when a complaint investigation is
completed. Because there are two possible routes to filing an appeal,
it appears that this is a two-step process and that the Federally required
60 calendar day timeline may be violated.
NJ.A.C. 6:28-10 Early Intervention Programs
This subchapter describes the Department's role in the enactment of
P.L. 1991, c.1I5, which transferred the lead agency responsibility for early
intervention programs to the Department of Health.
No change is proposed in this subchapter.
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N..T.A.C. 6:28-11 Pilot Rules and Regulations
This subchapter was adopted in 1987 and applies only to 10 selected
pilot projects in the State of New Jersey which operate under the Plan
to Revise Special Education.
N.J.A.C. 6:28-11.5 has been reserved to conform to the changes in
referral proposed in N.JA.C. 6:28-1.3 and 3.3.
N.J.A.C. 6:28-11.6(a) has been amended to remove the referral step
as a mandated procedure. This change conforms to the proposed amendments in N.J.A.C. 6:28-3.3. The word "referral" has been removed from
this subchapter.
N..T.A.C.6:28-12 Outcomes-Based Innovative Project
A new subchapter to N.J.A.C. 6:28 is proposed in order to establish
a Department project to facilitate outcomes-based special education
through local innovation. The proposed amendments establish the
criteria which the Department will apply to approve district applications
for this project through a Request for Proposals.
Technical Amendments
A series of technical corrections is proposed to correct citations within
the text of N.J.A.C. 6:28. These changes are necessary due to the
recodification of N.J.A.C. 6:3-6, Pupil Records, and amendments which
were made to N.J.A.C. 6:28 in July 1992 and July 1993. The technical
corrections are as follows:
It is proposed that technical corrections be made in N.J.A.C.
6:28-1.1(n), 1.4(a)3, 2.1(f), 2.9(a), (b) and (c), 3.9(b)1, 6.2(j), 6.5(b)11,
7.8(a) and 7.8(a)2. In each citation the reference will be changed from
N.J.A.C. 6:3-2 to N.J.A.C. 6:3-6.
It is proposed that technical corrections be made in N.J.A.C.
6:28-1.4(a)10, 4.5(a)5, 4.7(b)1, 6.5(b)5 and 6, and 11.9(a)2. In each
citation the reference will be changed from N.J.A.C. 6:28-3.6(e) to
N.J.A.C. 6:28-3.6(d).
The following technical corrections are proposed:
1. The reference in N.J.A.C. 6:28-2.6(b)7 to N.J.A.C. 6:28-2.7(h) will
be changed to NJ.A.C. 6:28-2.7(g).
2. The reference in N.J.A.C. 6:28-2.9(c) to N.J.A.C. 6:28-2.3(c) will
be changed to N.J.A.C. 6:28-2.3(a).
3. The reference in NJ.A.C. 6:28-4.5(a)7 to N.J.A.C. 6:28-3.3 will be
changed to N.J.A.C. 6:28-3.2.
4. The reference in N.J.A.C. 6:28-7.6(a) to N.J.A.C. 6:28-3.6(j) will
be changed to N.J.A.C. 6:28-3.6(f).
5. The reference in N.J.A.C. 6:28-11.9(a)2 to N.J.A.C. 6:28-3.6(c) will
be deleted.
Social Impact
The rules proposed for readoption and the proposed amendments are
designed to continue and to improve the quality of services to special
education pupils. Similar rules have existed in New Jersey since the
1960s. The quality and quantity of special education programs and the
number of children with educational disabilities served since the 1960s
has increased due to the public support of special education. Public
advocacy groups were largely responsible for effecting legislation for
pupils with educational disabilities. There is large scale support for
programs from a variety of sources including legislators and parents who
are accustomed to the level of services being offered today and want
to maintain and improve the quality and availability of programs.
The proposed readoption and the amendments will have a significant
positive impact on school district operations and, therefore, on the
education of pupils with disabilities. In some instances, the proposed
amendments will eliminate obstacles to effective and efficient program
delivery, unnecessary paperwork or burdensome processes. This will
allow districts to deliver special education services in a more timely
manner and enable them to focus their energies and attention on the
improvement of educational programs. In other instances, the amendments will provide clarification in areas where parents and districts have
been confused about their responsibilities and rights, particularly in the
section on least restrictive environment.
Using the Federal count of December first each year, the growth in
the number of pupils with educational disabilities from 1987, the year
that existing regulations were adopted, to 1993 is as follows:
1987
167,326

1993
182,000

Economic Impact
State categorical aid is the monies which go to the local districts for
the provision of special education programs and services. As reflected

(CITE 25 N..J.R. 5736)

in the table below it is a combination of both State appropriations and
Federal aid.
The amended rules will have a positive economic impact in that
unnecessary paperwork and burdensome requirements will be eliminated.
There will be important added efficiencies and cost savings for school
districts.
A schedule of State categorical aid from fiscal year 1987 to 1993 is
given below.
State Aid Appropriated
1993
1987
$582,598,634
$250,684,000
Federal aid to New Jersey from 1987 to 1993 is as follows:
1993
1987
$84,878,643
$56,308,254
Regulatory Flexibility Analysis
The proposed rules apply to public school districts and to approved
private schools for the handicapped and clinics and agencies which could
be small businesses as that term is defined by the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq. They contain the necessary reporting,
recording and compliance requirements for these agencies which include
submitting annual applications for approval, special education plans and
participation in the development of IEPs. Any costs incurred in compliance with the requirements of these rules would be reimbursed to
the schools by inclusion in their tuition which is paid through State and
local district funds. In these instances, the Department is unable to
change these requirements based on business size because these agencies
serve pupils with educational disabilities from public schools with public
school money and must meet both Federal and State standards that are
similar to public schools. The Department is unable to make the requirements different for that reason and further, believes that the rules are
necessary and not so burdensome as to require differing standards.
Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 6:28.
Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):
6:28-1.1 General requirements
(a)-(m) (No change.)
(n) Each district board of education shall provide mandated pupil
records according to N.J.A.C. 6:3-[2]6 to programs operated by the
Departments of Human Services or Corrections when a pupil is
placed in a State facility. The parent or adult pupil shall receive
notice of release of these records to the facility. Permitted records
according to N.J.A.C. 6:3-[2]6 may be released only with consent.
6:28-1.2 Plans for special education
(a)-(f) (No change.)
(g) Upon request, additional reports shall be submitted to the
Department of Education including, but not limited to, high school
graduation requirements, and the numbers of pupils with educational
disabilities [existing] exiting education, [referred] identified as poten·
tially educationally disabled, classified, evaluated and receiving
home instruction.
6:28-1.3 Definitions
Words and terms, unless otherwise stated in these definitions,
when used in this chapter, shall be defined in the same manner as
those words and terms used in the Individuals with Disabilities
Education Act.
["Referral" means making a written request that a child study
team meet to determine the need for an evaluation according to
N.J.A.C. 6:28-3.3.]
"Transition services" means a coordinated set of activities for a
pupil with educational disabilities, designed within an outcomeoriented process, that promotes movement from school to post·
school activities, including postsecondary education, vocational
training, integrated employment (including supported employment),
continuing and adult education, adult services, independent Jiving,
or community participation.
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6:28-1.4 District board of education policies and procedures
(a) Each district board of education shall develop and adopt
written policies and procedures for the following:
1.-2. (No change.)
3. Compilation, maintenance, access to and confidentiality of pupil
records according to N.J.A.C. 6:3-[2]6;
4.-9. (No change.)
10. Placement of pupils with educational disabilities in the least
restrictive environment according to N.J.A.C. 6:28-1.1 (h), 2.1(a),
2.10, 3.6[(e)](d)5, and 4.1(i); and
11. (No change.)
6:28-2.1 General requirements
(a)-(b) (No change.)
(c) After parental consent for initial evaluation has been received,
the district board of education shall ensure that within 90 calendar
days evaluation and determination of eligibility for special education
and/or related services, and, if eligible, development and implementation of the [basic plan section of the] individualized education
program for the pupil shall be completed.
1. The [basic plan] individualized education program shall be
written within 30 calendar days of the determination that the pupil
is eligible for special education and/or related services; and
2. The [basic plan] individualized education program shall be
implemented as soon as possible but no more than 30 calendar days
after the individualized education program meeting.
(d)-(e) (No change.)
(f) Upon request by a parent or adult pupil, each district board
of education shall provide copies of special education statutes
(N.J.SA 18A:46-1 et seq.), special education rules (N.JAC. 6:28),
pupil records rules (NJ.A.C. 6:3-[2]6) and information regarding the
availability of free and low cost legal or other services relevant to
a due process hearing and due process rules (N.J.A.C. 1:6A).
(g) (No change.)
6:28-2.3 Parental notice, consent, participation and meetings
(a) (No change.)
(b) For those pupils classified as eligible for speech-language
services, additional consent shall be obtained prior to initial evaluation by the child study team and/or implementation of a special
education program and/or related services resulting from that [referral] identification.
(c) Written notice which meets the requirements of this section
shall be provided to the parent(s) when a district board of education:
1. Proposes or declines to initiate or change the [referral] identification, classification, evaluation or educational placement of the
pupil or the provision of a free, appropriate public education to the
pupil;
2.-4. (No change.)
(d)-(g) (No change.)
(h) Meetings shall be conducted to determine eligibility and to
develop, review and revise the [basic plan of a] pupil's individualized
education program.
1. Each meeting shall include the following participants:
i.-iv. (No change.)
v. [Referring certified] Certified school personnel identifying the
pupil as potentially educationally disabled, the school principal or
designee and other appropriate individuals if they choose to
participate.
2.-6. (No change.)
(i)-(k) (No change.)
6:28-2.6 Mediation
(a) (No change.)
(b) Mediation shall be provided as follows:
1.-6. (No change.)
7. Pending the outcome of mediation, no change shall be made
to a pupil's classification, program or placement, unless both parties
agree or emergency relief is granted by the Office of Administrative
Law according to N.JAC. 6:28-2.7[(h)](g).
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6:28-2.7 Due process hearings
(a) A due process hearing may be requested in regard to the
[referral] identification, classification, evaluation or educational
placement of a pupil age three through 21 and/or the provision of
a free, appropriate public education to that pupil. For pupils above
the age of 21, any disputes regarding the provision of programs and
services to these pupils shall be handled as a contested case before
the Commissioner of Education pursuant to N.J.A.C. 6:24.
(b)-(h) (No change.)
(i) Pending the outcome of a due process hearing or any administrative or judicial proceeding, no change shall be made to the pupil's
classification, program or placement unless both parties agree or
emergency relief as part of a request for a due process hearing is
granted by the Office of Administrative Law according to [(h)](g)
above.
6:28-2.9 Pupil records
(a) All pupil records shall be maintained according to N.J.A.C.
6:3-[2]6.
(b) The parent(s), adult pupil or their designated representative
shall be permitted to inspect and review the contents of the pupil's
records maintained by the district board of education under N.J.A.C.
6:3-[2]6 without unnecessary delay and before any meeting regarding
the individualized education program.
(c) Any consent required for pupils with educational disabilities
under N.J.A.C. 6:3-[2]6 shall be obtained according to N.J.A.C.
6:28-1.3 "Consent" and 2.3[(c)](a).
6:28-2.10 Least restrictive environment
(a) Each public agency of education shall ensure that:
1. A full continuum of alternative placements according to
N,J.A.C. 6:28-4.2 is available to meet the needs of pupils with
educational disabilities for special education and/or related services;
2. Pupils with educational disabilities are placed in appropriate
programs in the least restrictive environment;
[1.]3. To the maximum extent appropriate, a pupil with an educational disability [shall be] is educated with children who are not
educationally disabled;
[2.]4. (No change in text.)
[3.]5. Placement of pupils with educational disabilities [shall be]
is provided in [an] appropriate educational settings as close to home
as possible;
[4.]6. Consideration [shall be] is given to: [any]
i. The potentially beneficial or harmful effects which a placement
may have on the pupil with educational disabilities or the other
pupils in the class, and/or;
ii. [the] The ability of the program to implement the pupil's
individualized education program; [and]
[5.]7. When the individualized education program does not
describe specific restrictions, the pupil [shall be] is educated in the
regular school program provided in the school he or she would
attend if not educationally disabled[.]; and
[6.]8. To the maximum extent appropriate each pupil with an
educational disability [shall] participates in regular classes, health
and physical education, industrial arts, fine arts, music, home
economics, vocational and other regular education programs, intramural and interscholastic sports, nonacademic and extra-curricular
activities.
6:28-3.1 Child study teams
(a)-(d) (No change.)
(e) One member of the child study team shall be designated as
the case manager for each pupil with an educational disability.
6:28-3.2 Identification
(a)-(c) (No change.)
(d) Potentially educationally disabled pupils considered to require services beyond those available within the regular public
school program shall be identified to the child study team.
Recodify existing (d) and (e) as (e) and (f) (No change in text.)
(g) When identification of a potentially educationally disabled
pupil is made by an individual other than the parent, the child study
team shall make a determination whether or not to conduct an
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initial evaluation and provide the parent(s) with written notice of
this determination within 30 days of the identification.
(h) Interventions in the regular public school program to alleviate
educational problems shall be provided to the pupil unless the
pupil's educational problem(s) is such that direct identification to
the child study team can be supported and documented. Written
documentation of the intervention(s) and its effect, if any, shall be
made by the staff of the regular program. The parent(s) shall be
informed of the interventions attempted and receive a copy of the
written documentation.
(i) When parental consent for initial evalution is withheld, a
district board of education may request a due process hearing
according to N..J.A.C. 6:28-2.7.
(j) The parent(s) may make a written request for an evaluation
of his or her child which shall be forwarded to the child study team.
(k) Audiometric screening shall be conducted for every pupil
identified to the child study team according to N..J.A.C. 6:29-5.
(I) Vision screening shall be conducted by the school nurse for
every pupil identified to the child study team.
(m) When the Division of Youth and Family Services, Department
of Human Services, identifies a potentially educationally disabled
pupil for whom a district board of education is responsible, the
district board of education shall accept the pupil's identification by
the Division of Youth and Family Services and shall request parental
consent for initial evaluation according to this subchapter.
6:28-3.3 [Referral] (Reserved)
[(a) Prior to any decision regarding referral of a pupil to a child
study team for determination of eligibility for special education
programs or services, interventions in the regular public school
program to alleviate educational problems shall be provided to the
pupil unless the pupil's educational problem(s) is such that direct
referral to the child study team can be supported and documented.
Written documentation of the intervention(s) and its effect, if any,
shall be made by the staff of the regular program. The parent(s)
shall be informed of the interventions attempted and receive a copy
of the written documentation.
(b) Pupils identified in conformance with written procedures
adopted by the district board of education as being potentially
educationally disabled and considered to require services beyond
those available within the regular public school program shall be
referred to the child study team. Referral to the child study team
shall take place after written notice has been provided.
I. When parental consent for initial evaluation is withheld, a
district board of education may request a due process hearing according to N.J.A.C. 6:28-2.7.
(c) The parent(s) may initiate referral of his/her child by making
a written request which shall be forwarded to the child study team.
(d) Audiometric screening shall be conducted for every pupil
referred to the child study team according to N.J.A.C. 6:29-5.
(e) Vision screening shall be conducted by the school nurse for
every pupil referred to the child study team.
(f) When a parent identifies a child age three to five as potentially
preschool handicapped, the district board of education shall use a
screening procedure which includes, at a minimum, an observation
of the child to determine if the child should be referred to the child
study team for comprehensive evaluation. Screening shall be completed within 30 calendar days of parental request.
(g) When the Division of Youth and Family Services, Department
of Human Services, identifies a potentially educationally disabled
pupil for whom a district board of education is responsible, that
district board of education shall accept the pupil's identification by
the Division of Youth and Family Services and shall request parental
consent for initial evaluation according to this subchapter.]
6:28-3.4 Evaluation
(a) [After notice of referral has been provided, the child study
team shall meet and determine the need for an initial evaluation.
If it is determined that an evaluation is needed, the child study team
shall write an evaluation plan. Prior to the development of the
evaluation plan, a determination of the pupil's communication skills
and dominance in English and the native language shall be com(CITE 25 N..J.R. 5738)

pleted. The parent(s) and adult pupil shall be provided with a copy
of the evaluation plan. Consent shall be obtained prior to conducting
the initial evaluation. The evaluation plan shall include:
I. The specific information to be obtained to assess in all areas
of the suspected disability;
2. The evaluation procedures necessary to obtain this information;
3. The language(s) or method(s) of communication to be used
in the evaluation process; and
4. The designation of a child study team member as case
manager.] Prior to conducting an initial evaluation, the child study
team shall request and obtain consent to evaluate.
(b) All evaluations leading to a determination of a pupil's eligibility for special education and/or related services shall be completed
without undue delay consistent with the timelines established in
N.J.A.C. 6:28-2.1 and shall include assessment in all areas of the
suspected disability.
(c) (No change.)
(d) An initial evaluation shall consist of an assessment by a school
psychologist, a learning disabilities teacher-consultant, a school social
worker and a physician employed by the school. The child study team
evaluation shall include an appraisal of the pupil's current functioning and an analysis of instructional implication(s) appropriate to the
child study team member reporting. Each initial evaluation of the
pupil by the child study team shall:
1.-5. (No change.)
6. Include functional assessment as follows:
i.-ii. (No change.)
iii. An interview with the teacher(s) [referring] identifying the
potentially educationally disabled pupil;
iv. (No change.)
v. A review of [prereferral] interventions documented by the
classroom teacher(s) and others who work with the pupil; and
vi. (No change.)
(e)-(j) (No change.)
6:28-3.5 Determination of eligibility
(a)-(b) (No change.)
(c) Whether or not a pupil is determined eligible for special
education and/or related services, the parent(s) and the [referring]
staff member identifying the potentially educationally disabled pupil
shall be given a written summary, signed by the child study team,
of all decisions and any recommended course(s) of action.
I. (No change.)
(d) Classification of pupils determined to be eligible for special
education and/or related services shall be determined collaboratively
by the child study team, a teacher having knowledge of the pupil's
educational performance, parent(s) and, if they choose to participate,
the school principal and [referring] staff members identifying the
potentially educationally disabled pupil. Classification according to
the following definitions shall be based on all evaluations conducted:
1.-12. (No change.)
6:28-3.6 Individualized education program
[(a) The individualized education program for each educationally
disabled pupil shall consist of a basic plan and an instructional guide.]
[(b)](a) The [basic plan of the] individualized education program
shall be written upon completion of the child study team's evaluation
according to the timelines in N.J.A.C. 6:28-2.1(c), and prior to the
pupil's placement in a special education program.
[(c)](b) The [basic plan of the] individualized education program
shall be developed with the participation of the parent(s) and
members of the district board of education child study team who
have participated in the evaluation and any additional persons required to attend the meeting according to NJ.A.C. 6:28-2.3(h).
[(d)](c) (No change in text.)
[(e)](d) With the exception of an individualized education program for a pupil classified as eligible for speech-language services,
the [basic plan] individualized education program shall include, but
not be limited to:
1.-4. (No change.)
5. A description of the pupil's educational program which includes:
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i.-vi. (No change.)
vii. For pupils with educational disabilities age 14 and over, or
younger, if deemed appropriate, [post-secondary outcomes in one
or more of the following areas, as appropriate: educational programs,
vocational programs, work settings, or independent living.] [Annual]
annual goals and objectives shall be related to the post/secondary
outcomes[;]. Transition services shall be based on the individual
pupil's needs, taking into account the pupil's preferences and interests and shall include:
(1) Instruction;
(2) Community experiences;
(3) The development or employment and other post-school adult
living objectives; and
(4) H appropriate, acquisition of daily living skills and functional
vocational evaluation.
viii. If the participants in the individualized education program
meeting determine that transition services shall not be needed in
one or more of the specified areas in (d)5vii(1) through (3) above,
the individualized education program shall include a statement to
that effect and the basis upon which the determination was made.
Recodify existing viii.-xi. as ix.-xii. (No change in text.)
[xii.]xiii. The criteria, procedure and schedule to determine if the
pupil's goals and objectives are being met; [and]
[xiii.]xiv. Any exemptions from local disciplinary policies and/or
procedures[.] and;
xv. Any specialized equipment.
[(f)](e) The [basic plan] individualized education program for the
pupil classified as eligible for speech-language services shall include
[(e)] (d)l, 2,3,4, and 5i, ii, iii, x, xi, and xiii above. When appropriate,
[(e)](d)5vii and xii above shall be included. [in the basic plan] The
statement of the current educational status in [(e)] (d)2 above shall
be a description of the pupil's status in speech-language
performance. If related services other than speech-language services
are required, the speech-language specialist shall [refer] identify the
pupil with an educational disability to the child study team.
[(g) Following the development of the basic plan and prior to the
twentieth calendar day after implementation of the plan, the case
manager shall coordinate the development and completion of the
instructional guide.
(h) The instructional guide shall be developed jointly by the
teacher(s) responsible for implementing the pupil's instructional
program and the case manager. The parent(s) of the pupil with an
educational disability may participate in the development of the
instructional guide, along with other appropriate certified school staff
members.
(i) The instructional guide shall include, but not be limited to,
the following:
1. A planned schedule of time the pupil will be served by
specialists, special education teachers, bilingual or English as a
second language teachers and regular education teachers;
2. Instructional strategies fitted to the pupil's learning style;
3. Techniques and activities designed to support the personal and
social development of the pupil;
4. Any special equipment and instructional media and materials
needed for learning; and
5. Specific descriptions of instructional responsibilities of the
regular and special education teachers.]
[0)](0 Annually, or more often if necessary, the case manager,
parent(s), teacher(s), the pupil, if appropriate, and other individuals
at the discretion of the parent(s) or district board of education shall
meet to review and revise the [instructional guide and the basic plan
of the] individualized education program and determine placement
as specified in this subchapter.
1.-2. (No change.)
Recodify existing (k) through (n) as (g) through (j) (No change
in text.)
6:28-3.7 Reevaluation
(a) A reevaluation and, if the pupil will remain classified, an
individualized education program shall be completed within three
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years of the date of the previous classification. Reevaluation shall
be conducted sooner if conditions warrant or if the pupil's parent(s)
or teacher request the reevaluation.
1. (No change.)
[2. The child study team shall write an evaluation plan as
described in N.J.A.C. 6:28-3.4(a). The parent(s) shall be provided
with a copy of the evaluation plan and notice according to N.J.A.C.
6:28-2.3.]
Recodify existing 3.-5. as 2.-4. (No change in text.)
6:28-3.9 Services to pupils in programs operated by the State of
New Jersey
(a) (No change.)
(b) For a pupil in residence in a State facility, the responsible
district board of education shall:
1. Maintain the educational records sent by the State facility
according to N.J.A.C. 6:28-[2]6; and
2. (No change.)
(c) (No change.)
6:28-4.2 Program options
(a) A full continuum or alternative placements shall be available
to meet the needs of pupils with educational disabilities for special
education and/or related services. Educational program options include the following:
1.-10. (No change.)
(b) (No change.)
6:28-4.3

Program criteria: supplementary instruction, speechlanguage services and resource center programs
(a) (No change.)
(b) Resource center programs shall offer individual and small
group instruction and shall meet the following criteria:
1.-7. (No change.)
8. Group size for classified pupils who receive replacement instruction in an approved separate resource center shall be as follows:
i. For a single content area:
(1) Preschool or elementary-six pupils; and
(2) Secondary-[eight] nine pupils.
(3) The group sizes in (b)8i(1) and (2) above may be increased
by one-third with the addition of a classroom aide by obtaining the
written approval or the Department of Education through its county
office.
ii. For [two] multiple content areas-[three] four pupils.
9.-13. (No change.)
6:28-4.5 Program criteria: home instruction
(a) For pupils determined by the school physician to need confinement at their residence for at least a two week period of time, home
instruction shall meet the following criteria:
1.-4. (No change.)
5. The pupil shall receive a program that meets the requirements
of the district board of education for promotion and graduation.
Pupils with educational disabilities may be exempted in their individualized education program according to N.J.A.C.
6:28-3.6[(e)5iv] (d)5iv;
6. (No change.)
7. Instruction may be provided for up to 60 calendar days in a
school year. If the school physician believes that instruction for a
longer period of time is indicated, [referral] identification shall be
made according to N.J.A.C. 6:28-[3.3]3.2 for determination by the
child study team of eligibility for special education and/or related
services.
(b)-(c) (No change.)
6:28-4.6 Exceptions
(a) Exceptions to the requirements of this chapter shall be:
1.-2. (No change.)
3. Regarding [length of school day and/or the academic year or]
class size or [classification according to N.J.A.C. 6:28-4.4(a)6 or] age
range according to N.J.A.C. 6:28-4.4(a)4 [or required hours or
periods of instruction]. An exception shall not be required regarding
the provision of an extended academic year program.
(b) (No change.)
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6:28-4.7 Transition
(a) (No change.)
(b) For pupils with educational disabilities age 14 and over, or
younger, if determined appropriate, planning for transition to
adulthood shall include the following:
1. The individualized education program shall be written in accordance with N.J.A.C. 6:28-3.6[(e)5vii] (d)5vii.
i. (No change.)
2.-3. (No change.)
4. The individualized education program shall designate the
person(s) responsible to serve as a liaison to post-secondary resources and make referrals to the resources as appropriate; [and]
5. [Post-secondary resource professionals shall be included in
meetings according to N.J.A.C. 6:28-2.3(h) as appropriate.] In addition to the required participants in an initial individualized education program meeting or an annual review meeting, the pupil with
educational disabilities and a representative of any other agency that
is likely to be responsible for providing or paying for transition
services shall be invited to attend the individualized education
program meeting. Notice of the meeting shall be provided to the
participants according to N.,J.A.C. 6:28-2.3(h)4;
6. If the pupil with educational disabilities does not attend the
individualized education programs meeting where transition services
are discussed, the district board of education or public agency shall
take other steps to ensure that the pupil's preferences and interests
are considered; and
7. If an agency invited to send a representative to the individualized education program meeting does not do so, the district
board of education or public agency shall take other steps to obtain
the participation of the other agency in the planning of any transition services.
6:28-6.2 Provision of programs and services provided under
N.J.S.A. 18A:46-1 et seq. and 18A:46-19.1 et seq.
(a) Identification, [referral,] evaluation, determination of eligibility, development of individualized education programs and provision
of speech and language services, home instruction and supplementary instruction shall be provided according to this chapter.
(b)-(i) (No change.)
(j) The district board of education in which the nonpublic school
is located shall maintain all records of nonpublic school pupils
receiving programs and/or services under this subchapter according
to N.J.A.C. 6:3-[2]6.
6:28-6.5

Placement in accredited nonpublic schools which are not
specifically approved for the education of educationally
disabled pupils
(a) (No change.)
(b) The Commissioner's consent shall be based upon certification
by the district board of education that the following requirements
have been met:
1.-4. (No change.)
5. The pupil shall receive a program that meets all the requirements of a thorough and efficient education as defined in N.J.S.A.
18A:7A-5c, d, e f, and g and as implemented in N.J.A.C. 6:8-2.2,
6:8-4.3(a)3i(3)(A), (B) and (C), 3iii, iv and v, 5ii, 6:8-6.1(a),
6:8-7.1(c)1 and (d)1. These requirements shall be met except as the
content of the program is modified by the individualized education
program based on the educational needs of the pupil or if an
exception is granted according to N.J.A.C. 6:28-4.6 or if an exemption is granted according to N.J.A.C. 6:28-3.6[(e)5iv] (d)5iv.
i.-iii. (No change.)
6. The pupil shall receive a comparable program to that required
to be provided by the local district board of education according
to N.J.S.A. 18A:35-1, 2, 3, 5, 7 and 8, 18A:40A-l, 18A:6-2 and 3,
18A:58-16, N.J.A.C. 6:29-4.2 and 6.6 and 6:28-1, 2, 3, and 4. These
requirements shall be met except as the content of the program is
modified by the individualized education program based on the
educational needs of the pupil or if an exception is granted according
to N.J.A.C. 6:28-4.6 or if an exemption is granted according to
N.J.A.C. 6:28-3.6[(e)5iv] (d)5iv.
7.-10. (No change.)
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11. The nonpublic school has been provided copies of N.J.A.C.
6:28, N.J.A.C. 1:6A and N.J.A.C. 6:3-[2]6.
(c)-(d) (No change.)
6:28-7.6 Termination or withdrawal from an educational program
(a) Prior to the termination or withdrawal of any pupil with an
educational disability from an approved program described in
N.J.A.C. 6:28-7.1(a), there shall be an individualized education program review conference according to N.J.A.C. 6:28-3.6[(j)](f) which
shall include participation of appropriate personnel from the receiving school. Fifteen calendar days prior to termination or withdrawal
written notice shall be given by the parent(s), the district board of
education or the school providing the program to the other parties.
(b) (No change.)
6:28-7.8 Records
(a) All providers under this subchapter shall conform to the
requirements of N.J.A.C. 6:3-[2]6 pertaining to pupil records. In
addition:
1. (No change.)
2. Requests for access to pupil records by authorized organizations, agencies or persons as stated in N.J.A.C. 6:3-[2]6 shall be
directed to the chief school administrator or his or her designee of
the local school district having responsibility for the pupil with an
educational disability.
3. (No change.)
(b) (No change.)
6:28-8.1 General requirements
(a)-(c) (No change.)
(d) When a pupil enters a State facility:
1. (No change.)
2. If the pupil is not currently classified as educationally disabled,
or if the State facility does not have current school records, the State
facility shall review the pupil's educational status within 30 calendar
days to determine if the pupil is potentially educationally disabled
and if [referral] identification to the child study team is required.
(e) (No change.)
6:28-9.2 Complaint investigation
(a)-(c) (No change.)
(d) Upon receipt of the complaint investigation report, either
party may appeal the findings and/or recommendations by filing a
petition with [:]
[1. The Commissioner of Education in accordance with N.J.A.C.
6:24; or
2.] The United States Secretary of Education in accordance with
34 C.F.R. 76.781.
6:28-11.3 Child study teams
(a) A child study team is an interdisciplinary group of appropriately certified persons who shall:
1. Evaluate pupil instructional needs after parental consent has
been received and participate in the determination of eligibility for
special education and/or related services for pupils [referred] identified as potentially educationally disabled;
2.-5. (No change.)
(b)-(d) (No change.)
6:28-11.4 Identification
(a)-(d) (No change.)
(e) Each pilot district shall follow identification requirements
according to N.,J.A.C. 6:28-3.2.
6:28-11.5 [Referral] (Reserved)
[Each pilot district shall follow referral requirements according to
N.J.A.C. 6:28-3.3.]
6:28-11.6 Comprehensive evaluation
(a) [After notice of the referral has been provided, the child study
team shall meet to determine the need for a comprehensive evaluation. If it is determined that an evaluation is needed, the child study
team shall write an evaluation plan and designate a case manager.
A determination of the pupil's communication skills and dominance
in English and the native language shall be completed as part of
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the development of the evaluation plan. Consent shall be obtained
prior to conducting the initial evaluation.] Prior to conducting an
initial evaluation, the child study team shall request and obtain
consent to evaluate. The purpose of the evaluation shall be to:
1.-2. (No change.)
(b)-(f) (No change.)
(g) A comprehensive evaluation shall consist of the following:
1. A minimum of two child study team members shall evaluate
a pupil to determine eligibility for special education and/or related
services and the program needs of the pupil. Evaluator selection shall
be based upon the nature of the educational problem, available pupil
records, eligibility criteria and program planning. A parent shall have
the right to receive a third child study team member assessment
of their child upon request.
i. (No change.)
ii. All preschool pupils [referred] identified to the child study team
shall undergo a comprehensive medical evaluation.
iii. (No change.)
2. Assessment by a child study team member must include an
appraisal of the pupil's current functioning and an analysis of instructional implication(s) appropriate to the discipline reporting. The
initial assessment must comply with the eligibility criteria of N.J.A.C
6:28-11.8, address those areas included in the evaluation plan based
upon the presenting problem of the [referred] identified pupil, and
result in a written report.
(h)-(m) (No change.)
6:28-11.7 Determination of eligibility
(a) When an evaluation is completed, members of the child study
team who participated in the assessment and parent(s) shall meet
with the school principal and [referring] staff member(s), identifying
the potentially educationally disabled pupil, if they choose to
participate, in order to:
1. (No change.)
2. Determine whether the pupil is eligible for special education
and/or related services;
i. (No change.)
ii. Whether or not a pupil is determined eligible for special education and/or related services, the parent(s) and the [referring] staff
member identifying the potentially educationally disabled pupil shall
be given a written summary of all decisions and any recommended
course(s) of action, signed by the participating child study team
members.
3.-4. (No change.)
(b) (No change.)
(c) Pupils determined by the school physician to have temporary
health problems which prohibit regular attendance in school need
not be classified as educationally disabled but shall be entitled to
receive at least five hours per week of individual instruction at home
for a period of time determined by the school physician. After 60
days, the pupil shall be [referred] identified to the child study team
to determine if the pupil is eligible for special education and/or
related services.
(d)-(f) (No change.)
6:28-11.8 Eligiblity criteria
(a)-(c) (No change.)
(d) The following criteria are established for each domain:
1.-6. (No change.)
7. Communication criteria are as follows:
i.-iv. (No change.)
v. Pupils [referred] identified solely for speech-language services
shall require at least the evaluation and observation of the speech
correctionist or speech-language specialist and information from the
pupil's teacher.
(e)-(g) (No change.)
6:28-11.9 Individualized education program
(a) The individualized education program for each pupil with an
educational disability [shall consist of a basic plan and an instructional guide, pursuant] shall be developed according to N.J.A.C
6:28-3.6 and this subsection.

EDUCATION

1. The [basic plan of the] individualized education program shall
be developed at a meeting attended by the child study team members
who evaluated the pupil, the pupil's parent(s), teacher(s) having
knowledge of the pupil's educational performance and the pupil, if
appropriate. The [referring] certified school personnel identifying
the pupil, the school principal or designee and other appropriate
individuals may participate in the meeting.
2. The [basic plan of the] individualized education program shall
conform with N.J.A.C 6:28-3.6(a), (b), [(c)] (d), (e) and (f) shall
also include the following:
i.-iii. (No change.)
[3. The instructional guide shall describe both the learning characteristics of the pupil and the related instructional characteristics of
the pupil's learning environment. The instructional guide shall include those requirements stated in N.J.A.C 6:28-3.6(g), (h) an (i)
and the following:
i. A description of curriculum areas that lead to the achievement
of the desired outcome goals;
ii. Educational strategies that address the pupil's specific learning
characteristics;
iii. Techniques and activities that accommodate the use of those
strategies;
iv. A description of the pupil's weekly schedule of instruction,
related services, instructors and responsible persons(s).]
(b) Annually, or more often if necessary, the case manager,
parent(s), teacher(s), the pupil, if appropriate, and other individuals
at the discretion of the parents, shall meet to review and revise the
[instructional guide and the basic plan of the] individualized education program as specified in this subchapter.
1.-2. (No change.)
3. Eligibility criteria described in N.J.A.C 6:28-11.8 shall apply
only to pupils being [referred] identified to special education for
the first time. The child study team shall document the reason(s)
for continuing a pupil in special education and/or related services
when the pupil no longer meets the eligibility criteria.
(c)-(d) (No change.)
SUBCHAPTER 12. OUTCOMES-BASED INNOVATIVE
PROJECT
6:28-12.1 General provisions
(a) For the purpose of establishing innovative outcomes-based
special education projects, exceptions to State requirements in this
chapter shall be granted to a select number of district boards of
education by the Department of Education in accordance with a
Request for Proposal submitted to the Department which shall:
1. Address each of the criteria listed in (c) below;
2. Be submitted to the director of the Office of Special Education
on forms prepared by the Department; and
3. Be submitted in a timely manner.
(b) Exceptions to Federal requirements shall not be granted.
(c) District boards of education shall be selected for participation
in this project based on a formal written proposal which shall:
1. Demonstrate that the district has a clear commitment to and
is taking responsibility for improved pupil outcomes in special
education;
2. Describe clearly stated, measurable pupil outcomes;
3. Demonstrate a high probability that the innovative program
design will result in achievement of the intended pupil outcomes;
4. Assure fun compliance with all federal special education requirements;
5. Demonstrate that the district's educational community, including the local district board of education, parents, administration
and staff, have been involved in the development of the proposed
innovative program;
6. Demonstrate that the proposal is designed to meet the educational needs of pupils with educational disabilities in the district;
and
7. Demonstrate a commitment to full participation in the evaluation of the project by the Department of Education.

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N,J.R. 5741)

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECfION

ENVIRONMENTAL PROTECTION
AND ENERGY

(a)
NEW JERSEY WATER SUPPLY AUTHORITY
Schedule of Rates, Charges and Debt Service
Assessments for the Sale of Water from the
Delaware and Raritan Canal-Spruce Run/Round
Valley Reservoirs System
Proposed Amendments: N.J.A.C. 7:11-2.1, 2.2, 2.3,
2.4, 2.9, 2.10 and 2.13
Proposed New Rule: N.J.A.C. 7:11-2.4
Authorized By: Jeanne M. Fox, Chair, New Jersey Water Supply
Authority and Acting Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 58:IB-7.
DEPE Docket Number: 62-93-11/385.
Proposal Number: PRN 1993-677.
In accordance with NJ.A.C. 7:11-2.11(a)4, a pre-public hearing meeting concerning this proposal will be held on:
Tuesday, January 4, 1994 at 10:00 AM.
New Jersey Water Supply Authority Administration Building
1851 State Highway 31
Clinton, New Jersey 08809
A public hearing concerning this proposal will be held on:
Thursday, February 3, 1994 at 10:00 AM. to close of comments
New Jersey Water Supply Authority Canal Field Office
Route 579 (Exit 2, Interstate Route 1-95)
Ewing Township, Mercer County, New Jersey 08628
Submit written comments, identified by the Docket Number given
above, on or before March 14, 1994 to:
Janis Hoagland, Esq.
Administrative Practice Officer
Office of Legal Affairs
Department of Environmental Protection and Energy
401 East State Street, 4th Floor
CN 402
Trenton, New Jersey 08625
and
Rocco D. Ricci, P.E.
Executive Director
New Jersey Water Supply Authority
1851 State Highway 31
Post Office Box 5196
Clinton, New Jersey 08809
The Basis and Background document, which is available from the
Authority at the address given below, explains in further detail the
financial justification for the proposed revised rate schedule.
Rocco D. Ricci, P.E.
Executive Director
New Jersey Water Supply Authority
1851 State Highway 31
Post Office Box 5196
Clinton, New Jersey 08809
The agency proposal follows:
Summary
The New Jersey Water Supply Authority (Authority) is proposing to
amend its Schedule of Rates, Charges and Debt Service Assessments
for the Sale of Water from the Delaware and Raritan Canal-Spruce Run!
Round Valley Reservoirs System (System), to cover operation and
maintenance costs for the fiscal year commencing July 1, 1994. It is also
proposing to establish a new Capital Fund Assessment commencing July
1, 1994.
The General Rate Schedule for Operations and Maintenance in
N.J.AC. 7:11-2.2 was last adjusted operative July 1, 1993 (increased from
$112.72 to $115.66 per million gallons (MG» to cover the operation
expenses of the System.
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Projected operating costs for fiscal year 1995 now indicate that an
operations and maintenance rate component of $117.84 will be needed
starting July 1, 1994. Most of the increased operations and maintenance
expenses are due to the projected increases in employee salaries and
benefits; maintenance of on-site employee residences; maintenance supplies and maintenance of non-vehicular equipment; equipment rental;
special and professional services; insurance premiums; telephone; and
printing and office supplies. The operations and maintenance expense
component sales base for fiscal year 1994 was 151.053 million gallons
per day (MGD). The Authority anticipates that the applicable operations
and maintenance sales base for Fiscal Year 1995 will be 151.049 MGD
(decreased).
The Debt Service Assessment rate for the 1969 bonds involved in the
construction of the Spruce RunlRound Valley Reservoir System Outlet
Pipeline and Darn Rehabilitation Projects was based on a sales base of
150.558 MGD for fiscal year 1994. The Authority anticipates that the
applicable sales base for fiscal year 1995 will be 150.554 MGD
(decreased). Application of this sales base results in no change in the
per MG rate of $14.01 per MG for the 1969 bonds (N.J.A.C. 7:11-2.3(b».
The Debt Service Assessment rate for the 1981 water supply bond
funds used to finance the removal of sediment from 32 miles of the
Delaware and Raritan Canal was previously adjusted effective July 1,
1993 (Fiscal Year 1994) based on a sales base of 150.983 MG. The
Authority anticipates that the applicable sales base for fiscal year 1995
will be 150.979 MGD. Application of this sales base results in no change
in the per MG rate of $33.42 per MG for the 1981 bonds (N.J.AC.
7:11-2.3(c».
The Debt Service Assessment rate for the 1988 water systems revenue
bonds issued to finance the Authority's current capital improvement
program was based on a sales base of 150.983 MGD for fiscal year 1994.
The Authority anticipates that the applicable sales base for fiscal year
1995 will be 150.979 MGD, resulting in no change in the previously
established rate of $57.38 per MG for fiscal year 1995 before decreasing
to $57.34 for fiscal years 1996, 1997 and 1998.
In addition to the existing rate components mentioned above, the
Authority is proposing to establish a new "Capital Fund Component"
starting July 1, 1994. This new component will be used to fund the
Authority'S upcoming Capital Improvement Program (1994-1999), which
includes 16 projects to rehabilitate various culverts, canal embankments,
and flow control structures, without incurring long-term debt. In the past,
similar capital improvements have been funded through bond issues. The
new Capital Fund Component assessment will be $15.00 per MG effective July 1, 1994, increasing to $20.00 per MG on July 1, 1995, and to
$25.00 per MG on July 1, 1996, and thereafter (N.J.A.C. 7:11-2.4).
Final action on the rate adjustment is scheduled for the April 4, 1994,
meeting of the Authority.
Social Impact
The proposed amendments will have minimal social impact. The
proposed amendments represent the Authority's efforts to ensure that
rates for raw water withdrawn, diverted or allocated from the Delaware
and Raritan Canal and the Spruce RunIRound Valley Reservoir Complex
are equitably assessed and sufficient to provide the revenues required
by the Authority.
The 11 billion gallon capacity Spruce Run Reservoir and the 55 billion
gallon capacity Round Valley Reservoir in Hunterdon County in conjunction with the 60 mile long Delaware and Raritan Canal in Hunterdon,
Mercer, Somerset, and Middlesex Counties provide both active and
passive recreational opportunities to the public in addition to a basic
raw water supply for approximately 1,200,000 individuals living in central
New Jersey.
Economic Impact
The proposed adjustments to the rate schedule will result in a net
increase in the total charge for the raw water supplied from the System
ranging from $17.18 in fiscal year 1995 to $27.14 in fiscal year 1998 per
MG. It is estimated that the annual impact of the proposed wholesale
water rate increase on the typical household will amount to $1.72 in
fiscal year 1995 provided these increased costs are passed through by
the wholesale water customers without further fees. The new Capital
Fund Component to become effective on July 1, 1994 is deemed to be
the most cost effective method of accomplishing needed capital improvements without incurring additional long term debt.
Environmental Impact
The adequate financing of systems upkeep and operation, which is
provided by the proposed amendments, will result in a positive en-
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vironmental impact. Properly maintained Authority systems and operations protect not only the water users but also the surrounding environment of the Spruce RunlRound Valley Reservoir and the Delaware and
Raritan Canal.
The reservoirs and canal also provide habitat for many species of
waterfowl and wildlife in an increasingly urbanized region of the State.
The Authority's Raritan Basin System is capable of supplying a dependable water supply of 225 MGD throughout a re-occurrence of the worst
drought of record while still maintaining adequate river flows through
release of stored waters to support the ecological systems and wildlife
which are dependent upon adequate stream flows in the River Basin.
Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act, NJ.S.A.
52:14B-16 et seq., the Authority has determined that these amendments
and new rule would not impose reporting, recordkeeping or other compliance requirements on small businesses because the amendments and
new rule affect only the rate charged to users for water purchased from
the Authority. The water companies which contract to purchase water
from the Authority and which are impacted by these rules do not qualify
as "small businesses" pursuant to N.J.S.A. 52:14B-16 et seq.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
7:11-2.1 General provisions
(a)-(b) (No change.)
(c) The total rate charged under this schedule shall include the
General Rate Schedule for Operations and Maintenance set forth
at N.J.A.C. 7:11-2.2, the Debt Service Assessments set forth at
N.J.A.C. 7:11-2.3, and the Capital Fund Component set forth at
N,J.A.C. 7:11-2.4. (See N.J.A.C. 7:11-[2.12]2.13 Special user rates for
exception.)
7:11-2.2 General Rate Schedule for Operations and Maintenance
(a) The General Rate Schedule for Operations and Maintenance
per million gallons listed at (b) below is based on estimated annual
operations and maintenance expenses consisting of all current costs,
obligations and expenses of, or arising in connection with, the operation, maintenance and administration of the System, and minor
additions or improvements thereof or thereto, or the performance
of any water purchase contract, including, but not limited to, all of
the following:
1.-7. (No change.)
8. Any other current costs, expenses or obligations required to
be paid by the Authority under the provision of any agreement or
instrument relating to bonds, other indebtedness of the Authority
or by law. The current sales base of [151.053]151.049 million gallons
per day has been used in setting the rate listed at (b) below.
(b) General Rate Schedule for Operations and Maintenance:
Allocation
Million Gallons per Day (MGD)

RatelMillion Gallons
[$115.66] $117.84

7:11-2.3 Debt Service Assessments
(a) (No change.)
(b) The [debt service assessment] Debt Service Assessment rate for
the 1969 Water Conservation Bonds shall be based on a sales base of
[150.558]150.554 million gallons per day. This [debt service assessment]
Debt Service Assessment rate does not apply to Delaware and Raritan
Canal customers in the Delaware River Basin.
1. 1969 Water Conservation Bond Funds:
Period
Allocation
[7/1/93] 7/1/94 to Million Gallons per Day (MGD)
6/30/2002

RatelMillion Gallons
$14.01

(c) 1981 Water Supply Bond funds were borrowed from the State
Treasurer to retire the tax exempt commercial paper used for temporary
financing of the Delaware and Raritan Canal sediment removal program.
The following [debt service assessment] Debt Service Assessment rate,
based on a sales base of [150.983] 150.979 million gallons per day, in
addition to that included in (b) above, will be applied to all customers.
Period
Allocation
[7/1/93) 7/1/94 to Million Gallons per Day (MGD)
10/30/2006

(d) The following Debt Service Assessment rate for the 1988 Water
System Revenue Bonds, based on a sales base of [150.983] 150.979
million gallons per day, in addition to that included in (b) and (c) above,
will be applied to all customers:
Period
Allocation
[7/1/93] 7/1/94 to Million Gallons per Day (MGD)
6/30/95
7/1/95 to [6/30/97] Million Gallons per Day (MGD)
6/30/98

RatelMiIlion Gallons
$57.38
$57.34

7:11-2.4 Capital Fund Component
(a) The Capital Fund Component rate per million gallons listed at
(b) below is based on estimated annual capital expenses to properly
maintain, rehabilitate or replace. and/or upgrade the Raritan Basin
System facilities.
(b) Capital Fund Assessment
Period
Allocation
7/1/94 to 6/30/95 Million Gallons per Day (MGD)
7/1/95 to 6/30/96 Million Gallons per Day (MGD)
7/1/96 to 6/30/99 Million Gallons per Day (MGD)

RatelMillion Gallons
$15.00
$20.00
$25.00

7:11-[2.4]2.5 Daily allotment charge
(a) Effective on the date of commencement of charges as
specified in the water use agreement, and except for special use
described in N.J.A.C. 7:11-[2.12]2.13, the user shall pay a daily
allotment charge amounting to 100 percent of the value of the
quantity specified in the agreement for 24-hour withdrawal at the
rates specified in this Schedule, as it may be amended from time
to time.
1. The total charge shall include the General Rate Schedule for
Operations and Maintenance described in N.J.A.C. 7:11-2.2
[and], the applicable Debt Service Assessment as described in
N.J.A.C. 7:11-2.3, and the Capital Fund Component as described
in N,J.A.C. 7:11-2.4.
2. Water diverted, withdrawn or allocated from the Raritan River
Basin as supported by Spruce RunlRound Valley Reservoir water
releases shall be modified by the appropriate Production Factor as
specified in N.J.A.C. 7:11-[2.6]2.7.
Recodify existing N.J.A.C. 7:11-2.5 through 2.8 as 2.6 through
2.9. (No change in text.)
7:11-[2.9]2.10 Standby charge
(a) A user classified under standby service, as provided in
N.J.A.C. 7:11-[2.8]2.9 above, shall pay a monthly minimum charge
based on the capacity of [his] the user's withdrawal system as
specified below. Said purchaser shall also pay for all water withdrawn
during the month in excess of such monthly standby charge, based
on charges as set forth under N.J.A.C. 7:11-2.2 [and]. 2.3 and
2.4.
Note: MGD = million gallons daily; GPM = gallons per minute.
1. For Delaware and Raritan Canal Standby Contracts within the
Delaware River Basin.
Maximum withdrawal capacity
Each 1 MGD (700 GPM) or
fraction thereof.

Charge per month
[$115.66] $117.84 plus annual
debt service assessment[s] rates
for 1981 Water Supply Bonds
[and], 1988 Water System
Revenue Bonds and Capital
Fund Component.

2. For Standby Contracts within the Raritan River Basin:
Maximum withdrawal capacity
Each 1 MGD (700 GPM) or
fraction thereof.

RatelMiIlion Gallons
$33.42
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7:11-[2.10]2.11 Rate adjustment
(a) The New Jersey Water Supply Authority reserves the right
to review and revise the Schedule from time to time by the establishment of a new Schedule promulgated pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-l et seq., and any regulations
promulgated thereto.
1. A purchaser shall be notified of such changes not less than
six months in advance of the effective date of such revision pursuant
to N.J.A.C. 7:11-[2.11]2.12.
2. Adjustments made under this section shall be subject to public
hearing and all other requirements of N.J.A.C. 7:11-[2.11]2.12.
3. Any contract for the sale of water shall be subject to any
adjustment resulting from this review.
(b) The New Jersey Water Supply Authority reserves the right
to review the sales bases from time to time to make adjustments,
if necessary, in the Schedule. Any such adjustments shall be
promulgated pursuant to the Administrative Procedure Act, N.J.S.A.
52:14B-l et seq., and any regulations promulgated thereto.
1. If any adjustment is required, at least six months notice in
advance of the effective date of such revision shall be provided to
all purchasers pursuant to N.J.A.C. 7:11-[2.11]2.12.
2. Adjustments made under this section shall be subject to public
hearing and all other requirements of N.J.A.C. 7:11-[2.11]2.12.
3. Any contract for the sale of water shall be subject to any
adjustment resulting from this review.
(c)-(d) (No change.)
Recodify existing N.J.A.C. 7:11-2.11 and 2.12 as 2.12 and
2.13. (No change in text.)

Wall Township Administration Building
2500 Municipal Court
Wall, New Jersey 07719
Submit written comments, identified by the Docket Number given
above, on or before March 18, 1994 to:
Janis Hoagland, Esq.
Administrative Practice Officer
Office of Legal Affairs
Department of Environmental Protection and Energy
401 East State Street, 4th Floor
CN 402
Trenton, New Jersey 08625
and
Rocco D. Ricci, P.E.
Executive Director
New Jersey Water Supply Authority
1851 State Highway 31
Post Office Box 5196
Clinton, New Jersey 08809
The Basis and Background document, which is available from the
Authority at the address given below, explains in further detail the
financial justification for the proposed revised rate schedule.
Rocco D. Ricci, P.E.
Executive Director
New Jersey Water Supply Authority
1851 State Highway 31
Post Office Box 5196
Clinton, New Jersey 08809
The agency proposal follows:

7:11-[2.13]2.14 Short term user rate
"Short term service" means the supply of water from the System,
to the extent from time to time available, in excess of aggregate
uninterruptible service, for certain interim, interruptible, nonguaranteed or short-term uses, such as growing agricultural or
horticultural products or meeting extraordinary requirements in consumer demand for potable or industrial water, which a System water
purchaser is authorized to withdraw pursuant to a contract. Such
purchaser shall pay at the rate specified under the General Rate
Schedule for Operations and Maintenance as set forth at N.J.A.C.
7:11-2.2 [and], the applicable Debt Service Assessments as set forth
at N.J.A.C. 7:11-2.3 and the applicable Capital Fund Component
as set forth at NJ.A.C. 7:11-2.4 as applied to the total water actually
diverted during any month.

Summary
The New Jersey Water Supply Authority (Authority) is proposing to
amend its Schedule of Rates, Charges and Debt Service Assessments
for the Sale of Water from the Manasquan Reservoir Water Supply
System (System), to cover operation and maintenance costs for the fiscal
year commencing July 1, 1994. It is also proposing to adjust its existing
debt service assessment on system loans effective July 1, 1994.
The operations and maintenance expense component in N.J.AC.
7:11-4.3 was last adjusted effective July 1, 1993 (decreased from $341.47
to $323.93 per million gallons, (MO» to cover the operation expenses
of the System.
Projected operating costs for fiscal year 1995 indicate that an operations and maintenance rate component of $350.34 (increased) will be
needed starting July 1, 1994. The projected operations and maintenance
expenses for employee salary requirements; employee benefits costs;
electrical energy costs; printing and office supplies; insurance; and capital
equipment costs have increased for fiscal year 1995. The principal increases in the projected operating expenses result from (a) salary increases reflecting union agreements that froze wages through September
1993 and then provided for two upward adjustments, five percent effective October 1993 and six percent effective July 1994, as well as the
addition of one new assistant plant operator position, (b) an anticipated
seven percent increase in electrical energy costs, (c) an anticipated 10
percent increase in insurance premiums, and (d) increased overhead
charges for support services from the Authority'S headquarters in Clinton, New Jersey. However, these increased costs are somewhat offset
by decreases in the projected costs for electricity for pumping;
maintenance of equipment; special and professional services; service and
maintenance contracts; telephone; fees and permits; and in-lieu tax
payments as well as projected increases in miscellaneous revenues/credits
resulting in a net increase in the overall Operations and Maintenance
budget for fiscal year 1995. The operations and maintenance expense
component sales base will remain unchanged at 16.097 million gallons
per day (MOD) for fiscal year 1995.
The debt service cost in N.J.AC. 7:11-4.4 will decrease from $772.82
to $765.75 per million gallons on July 1, 1994.
The calculation of the operations and maintenance component as well
as the debt service assessments is based upon a contractual sales base
of 16.097 MOD as of July I, 1994.
Final action on the rate adjustment is scheduled for the April 4, 1994,
meeting of the Authority.

7:11-[2.14]2.15

(No change in text.)

(a)
NEW JERSEY WATER SUPPLY AUTHORITY
Schedule of Rates, Charges and Debt Service
Assessments for the Sale of Water from the
Manasquan Reservoir Water Supply System
Proposed Amendments: N.J.A.C. 7:11-4.3, 4.4 and

4.9
Authorized By: Jeanne M. Fox, Chair, New Jersey Water Supply
Authority and Acting Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 58:IB-7.
DEPE Docket Number: 63-93-11/386.
Proposal Number: PRN 1993-679.
In accordance with N.J.A.C. 7:11-4.13(a)4, a pre-public hearing meeting concerning this proposal will be held on:
Wednesday, January 12, 1994 at 10:00 AM.
New Jersey Water Supply Authority
Manasquan Reservoir System Administration Building
Hospital Road
Wall, New Jersey 07719
A public hearing concerning this proposal wil be held on:
Wednesday, February 9, 1994 at 10:00 P.M. to close of comments
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ENVIRONMENTAL PROTECTION

purchased from the Manasquan Reservoir System are equitably assessed
to all purchasers and sufficient to provide the revenues required by the
Authority.
This four billion gallon capacity reservoir provides a needed water
supply to keep pace with the continuing growth in Monmouth County
while reducing the dependence of water purveyors on the stressed ground
water resources of the region.

7:11-4.9 Standby charge
A purchaser classified under standby service shall pay a monthly
minimum charge based on the capacity of the purchaser's withdrawal
system as specified below. Said purchaser shall also pay for all water
withdrawn during the month in excess of such monthly standby
charge based on charges as set forth under N.J.A.C. 7:11-4.3 and
4.4.

Economic Impact
The proposed rate adjustments will result in a total charge for the
uninterruptible untreated water supply from the Manasquan Reservoir
System of $1,116.09 per million gallons ($350.34 for operation and
maintenance plus $765.75 for debt service) starting July 1, 1994.
The proposed adjustments to the rate schedule will result in a net
increase of $19.34 per million gallons in the total charge for the raw
water supplied from the System effective July 1, 1994. It is estimated
that the annual impact of the proposed wholesale water rate adjustment
on the typical household will amount to a $1.93 increase provided the
increased costs are passed through by the wholesale water customers
without further fees.

Maximum withdrawal capacity
Each 1 MGD (700 GPM) or
fraction debt thereof.

Environmental Impact
The adequate financing of upkeep and operation of the Manasquan
Reservoir System, which is provided by the proposed amendments, will
result in a positive environmental impact. Sixty percent of the existing
water supply in Monmouth County was derived from stressed ground
water resources. The Manasquan Reservoir System relieves the use of
a portion of the existing ground water supply and meets the needs of
a developing area. This water supply system has a very important and
positive environmental impact since its operation reduces the stress on
the valuable ground water resources of the region by providing an
alternate surface water supply. By reducing the pumping of ground water,
salt water intrusion will be limited and present ground water levels will
not be further reduced.
The 30 million gallon per day water supply which the system can
provide helps to ameliorate the urgent need to protect the region's
threatened ground water resources from further depletion. In addition,
the 740 acre Manasquan Reservoir provides for the protection of waterfowl and wildlife in the region through several protected wetland sites
for the rearing of waterfowl and wildlife.
Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Authority has determined that this rule adjustment
will not impose reporting, recordkeeping, or other compliance requirements on small businesses because the rule proposal affects only
municipalities and major water purveyors, none of which qualify as small
businesses as defined in N.J.S.A. 52:14B-16 et seq.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
7:11-4.3 Operations and maintenance expense component
(a)-(b) (No change.)
(c) Operations and maintenance expense component:

Effective Date
July 1, [1993] 1994

RatelMiliion Gallons
(based upon a 16.097 mg per day
sales base)
[$323.93] $350.34

7:11-4.4 Debt service cost component
(a) (No change.)
(b) The following Debt Service rates based on a sales base of
16.097 million gallons per day, apply to all water purchasers who
entered into a water purchase contract before July 1, 1990, the date
upon which the Authority commenced operation of the Manasquan
Reservoir System (Initial Water Purchase Contract) and began to
make uninterruptible service available to the purchasers ("System
Operation Date").
Period
[7/1/93 to 1/31/94 (Coverage 115 percent)
2/1/94 to 6/30/94 (Coverage 120 percent)
7/1/94 to 6/30/95 (Coverage 120 percent)
(c)-(d) (No change.)

RatelMillion Gallons
$740.40
$772.82]
$765.75

Charge per month
[$323.93] $350.34 plus
annual service assessment
rate established in
N.J.AC. 7:11-4.4.

(a)
OFFICE OF ENERGY
Certificate of Need for Electric Facilities
Proposed Readoption: N.J.A.C. 14A:14
Authorized By: Jeanne M. Fox, Acting Commissioner,
Department of Environmental Protection and Energy.
Authority: N.J.S.A. 48:7-16 through 25 and Reorganization Plan
No. 002-1991, paragraph 2, as set out under N.J.S.A. 13:1D-1.
DEPE Docket Number: 61-93-11/287.
Proposal Number: PRN 1993-669.
Submit written comments, identified by the Docket Number given
above, by January 19, 1994 to:
Janis E. Hoagland, Esq.
Office of Legal Mfairs
Department of Environmental Protection and Energy
CN 402
Trenton, New Jersey 08625-0402
The agency proposal follows:
Summary
Pursuant to Executive Order No. 66(1978), the rules governing the
issuance of Certificate of Need for Electric Facilities, N.J.A.C. 14A:14,
are set to expire on January 30, 1994. As required by the Executive
Order, the Department of Environmental Protection and Energy (Department) has reviewed these rules and determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated. The Department is therefore proposing to readopt this
chapter without amendments.
The rules were originally adopted effective February 6, 1984, pursuant
to the Electric Facility Need Assessment Act (P.L. 1983 c.115), N.J.S.A.
48:7-16 through 25. The Act recognized the obligation of the State to
assure safe and adequate supplies of electricity for New Jersey residents
without unnecessarily burdening residents with the costs associated with
construction of facilities which would generate power in excess of that
required. Pursuant to Reorganization Plan 002-1991, paragraph 2, as set
out under N.J.S.A. 13:1D-l, the Commissioner of the Department of
Environmental Protection and Energy is responsible for issuing the
certificate. The readoption of the rules is necessary to ensure continued
oversight of proposed public utility capacity increases.
The Certificate of Need process described in the rules ensures that
prior to a public utility's constructing new capacity, the Department will
perform a comprehensive review to confirm the need for the facility and
to determine that no more efficient, economical, or environmentally
sound alternative is available. To date, only one Certificate of Need
application has been submitted, and it was withdrawn prior to completion
of the review. Therefore no Certificate of Need has been issued.
The Certificate of Need process has recently been subject to scrutiny
and criticism by many interested parties including the public utilities and
the Board of Regulatory Commissioners and was in fact the focus of
a recent report issued by the Advisory Council on Electricity Planning
and Procurement entitled, "Recommendations for an Enhanced Electric
Utility Planning and Procurement Process." Council members included
representatives of the Board of Regulatory Commissioners, the Department of Environmental Protection and Energy, Department of the Public
Advocate-Division of Rate Counsel, public utilities, non-utility
generators, New Jersey Business and Industry Association, energy service
companies and environmental groups. The Council was created to review
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and recommend changes in the current means of regulating the electric
utility industry. The Council that prepared the report was chaired by
Commissioner Carmen Armenti of the Board of Regulatory Commissioners (BRC). The Council first met in July 1992 and issued its final
report in July 1993, at which point it was disbanded.
The Council evaluated existing electricity planning, procurement and
regulatory processes and recommended changes in these processes. The
Council spent a significant amount of its efforts evaluating electricity
planning and supply options and determining how the regulatory controls
on utility and non-utility generators should be exercised. One such means
is the Certificate of Need process. Therefore, the Council's recommendations will affect the Certificate of Need rules.
The Energy Facility Needs Assessment Act applies only to public
utilities. In the past decade there has been a significant increase in the
number of companies other than public utilities entering the field of
electricity generation and supply. These include non-utility generators
as well as companies that provide assistance in developing plans to reduce
end users' needs for electricity. These companies compete with the public
utilities in the energy supply market. While the utility and non-utility
generators are providing the same service, that is, generating electricity,
they are treated differently under State regulations. These differences
were defined by the Advisory Council and include the Certificate of Need
process.
The Advisory Council addressed the Certificate of Need process in
the recommendations included in its final report. While the findings of
the Council are not legally binding, they do represent a consensus of
the major interested parties with regard to the direction of electric utility
regulation. It is important to note that while the report does include
recommendations for changes in the Electric Facility Need Act, it also
stresses the need to maintain the original objectives of the Act.
With regard to the existing Electric Facility Need Assessment Act, the
Advisory Council recommended in its report that certain of the specific
requirements of the Act be replaced by an Integrated Resource Plan
(IRP) process. In addition, the report suggests that further changes to
the Act may be possible once a formal process for procurement of
electricity supply sources is established. The report recommends that
once the IRP and supply-side procurement processes are defined and
formalized, the DEPE and BRC should cooperate to develop and work
with the Legislature to make the necessary changes to the Act. It is
stressed in the report that such changes should not be initiated until
such time as the replacement programs, that is, IRP and supply-side
procurement, are finalized to avoid subjecting the regulated community
to duplicate processes.
The findings of the Advisory Council indicate a need to eventually
replace the requirements of the Electric Facility Need Assessment Act
with a process which is more efficient and which reflects the recent
changes in the electric supply sector, specifically the increased competition. It is anticipated that the legislative initiative will be initiated within
the year. For that reason, the Department has determined that it is not
in the best interest of the regulated community or the State to entertain
any substantive changes to the Certificate of Need rules at N.J.A.C.
14A:14 at this time. Upon enactment of changes to the Act, the Department will propose the necessary revisions to the rules.
The rules include certain outdated references to the Department of
Energy, the Division of Energy Planning and Conservation, Department
of Commerce, Energy and Economic Development and the Board of
Public Utilities. As part of the future revision to the rules these
references will be updated to reflect the current names and organizational responsibilities.
The specific provisions of the rules at N.J.A.C. 14A:14 are outlined
below:
Subchapter I, General Provisions, describes the scope of the rules and
the specific requirements for the format of any submissions required
under the rules. In addition, this subchapter provides that proprietary
information submitted pursuant to the chapter shall be entitled to confidential treatment.
Subchapter 2, Definitions, defines construction to exclude those activities not directly related to installation of permanent equipment or
structures. Electric facility is defined to include units with combined
production of 100 megawatts or more, or units added to an existing
facility which will increase installed capacity 25 percent or by more than
100 megawatts, The means for measuring size in megawatts is specified.
Other terms defined to provide specifics on calculating the capacity
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include installed reserve, load, operating flexibility and site. Those terms
related to the administration of the rules, including Board, Commissioner, Division, and State instrumentality, are also defined.
Subchapter 3, Notice of Intent, describes the schedule of submissions
for a Notice of Intent, which precedes the Certificate of Need application. The procedure outlined specifies the filing of a Notice of Intent
at least one year prior to the anticipated application submission. The
requirements for the contents of the Notice of Intent are specified and
include a description of the proposed facility, an explanation of the need
for the facility and a description of the alternatives to the proposed
facility. This subchapter also describes the procedures to be followed
by the Commissioner of the Department upon receipt of the Notice of
Intent, which include holding public informational hearings, publishing
interim reports on the issues raised, and issuing an Early Assessment
Report.
Subchapter 4, Certificate of Need, describes the minimum contents
for the application for the Certificate of Need, requires the applicant
to submit an application fee of $250,000, requires that the Department
submit the application for comment to other State agencies, and requires
the Department to transmit the application to the Office of Administrative Law for review in a contested case hearing. In addition, the
subchapter outlines the process by which the Department will approve,
conditionally approve or deny the application for a Certificate of Need
following the decision of the administrative law judge.
Subchapter 5, Periodic Review, specifies that all granted Certificates
of Need be reviewed every three years until the electric facility is placed
in operation.
Social Impact
The proposed readoption does not make any substantive changes to
the rules and therefore will not result in any change in the existing
process for electricity planning. The original intent of the rules was to
provide for the comprehensive review of utility plans to increase capacity
to ensure that such increases were in fact needed. The need for this
oversight has not diminished and therefore the readoption will continue
to have the intended positive social impact of protecting the rate payers
while ensuring that supply needs are met.
Economic Impact
The proposed readoption will not result in any economic impact
beyond that of the existing rules. An applicant for a certificate of need
incurs application submission and notice costs and a fee of up to
$250,000. A positive economic impact results from the regulatory review
designed to ensure that a proposed capacity increase will not result in
a financial burden to rate payers. This positive economic impact will be
maintained. The application fee is intended to offset the Department's
cost of review.
Environmental Impact
The proposed readoption will continue to have a positive environmental impact. Subjecting public utility plans for construction of electric
generating facilities to the scrutiny required by these rules ensures not
only that no unnecessary facilities are built, but also that no more
efficient or environmentally sound alternative is available. Since electric
generating facilities may affect the environment via air emissions, water
discharges, land use, water use and other means, these environmental
impacts are lessened by ensuring that such facilities are built pursuant
to these regulations.
Regulatory Flexibility Statement
The proposed readoption without amendments will not impose any
burden on small businesses. The rules apply only to public utilities which
are not small businesses as defined under the Regulatory Flexibility Act,
NJ.S.A. 52:14B-16 et seq. Therefore, a regulatory flexibility analysis is
not required.
Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 14A:14.
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HIGHER EDUCATION
(a)
BOARD OF HIGHER EDUCATION
Rules Implementing the Higher Education Equipment
Leasing Fund Act
Reproposed New Rules: N.J.A.C. 9:17
Authorized By: Board of Higher Education,
Edward D. Goldberg, Chancellor and Secretary.
Authority: N.J.S.A. 18A:72A-3 and 5 and P.L. 1993, c.136.
Proposal Number: PRN 1993-676
Submit written comments by January 19, 1994 to:
Dr. Jeanne Oswald
Administrative Officer
Department of Higher Education
20 West State Street
CN 542
Trenton, New Jersey 08625
The agency proposal follows:
Summary
N.J.A.C. 9:17, rules implementing the Higher Education Equipment
Leasing Fund Act, was proposed and published in the November 1, 1993
New Jersey Register at 25 N.J.R. 4887(a). Subsequent to the proposal
it was determined that the proposed rules were not exactly as the Board
had adopted them and that there was a need for further clarification
at N.J.A.C. 9:17-1.3 of the information required on an applicant's
proposal. Therefore the rules are being reproposed at this time. The
following proposal supersedes the above mentioned proposal.
On June 5, 1993, P.L. 1993, c.136 was enacted. The law establishes
a higher education equipment leasing fund in the New Jersey Educational
Facilities Authority. The act authorizes the Authority to issue bonds in
a total outstanding principal amount of $100,000,000 to finance the
purchase of scientific, engineering, technical, computer, communications
and instructional equipment for lease to New Jersey public and independent institutions of higher education.
The Educational Facilities Authority may enter into lease agreements
with the institutions to finance the acquisition of the equipment by the
institutions. The Board of Higher Education is required to approve all
Equipment Leasing Fund purchases prior to the execution of a lease
agreement between the college or university and the Authority. A brief
summary of each section follows:
N.J.A.C. 9:17-1.2 consists of definitions pertinent to the rules.
N.J.A.C. 9:17-1.3 delineates the process for purchase of equipment
under the Higher Education Equipment Leasing Fund and specifies the
information that must be included in proposals to the Board of Higher
Education.
N.J.A.C. 9:17-1.4 delineates how the principal and interest on bonds
will be paid and specifies action that will be taken if an institution fails
to pay the appropriate amounts due to the Authority.
N.J.A.C. 9:17-1.5 delineates the allocation of the first $100 million
among the sectors and specifies how future allocations and reallocations
will be determined. The section also specifies that the Chancellor will
establish priority areas for the use of funds for emerging needs programs.
Institutions may apply for emerging needs funds, and the Chancellor
will make recommendations for funding approval to the Board of Higher
Education.
N.J.A.C. 9:17-1.6 summarizes reporting requirements for the Authority
and the Board of Higher Education.
Social Impact
In order to be prepared for careers in a world of rapidly changing
technology, it is critically important that New Jersey students be educated
using state of the art instructional equipment. The Equipment Leasing
Fund will be used to support instructional, computing or research requirements and to meet emerging technology needs. All public colleges
and universities and independent institutions eligible to receive public
funds under the Independent Colleges and Universities Act are eligible
to purchase equipment through the Fund.
Economic Impact
Higher education plays a vital role in the economic development of
the nation and of the State by providing the education and training of
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the workforce of the future and by advancing science and technology
through research; over 340,000 students are enrolled in New Jersey
colleges. New Jersey has an intense concentration of high technology
industry and research facilities and the headquarters of some of the
world's most productive corporations. As the State enters the last decade
of the 20th century, it has become obvious that New Jersey's institutions
of higher education will have to change and improve their educational
equipment in order to not only prepare students to secure jobs in a
"high-tech" world, but to create additional jobs as well. The Equipment
Leasing Fund will provide a stable, ongoing mechanism to ensure that
the need to upgrade equipment in response to technological advancements is met. The rules reflect the allocation of the authorized total
outstanding principal amount of $100,000,000.
Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since the proposed rules
do not impose reporting, recordkeeping or other compliance requirements on small business as defined by the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. The rules apply only to colleges and universities.
Full text of the proposed new rules follows:
CHAPTER 17
RULES AND PROCEDURES FOR IMPLEMENTATION
OF THE HIGHER EDUCATION EQUIPMENT LEASING
FUND ACT
SUBCHAPTER 1.

GENERAL PROVISIONS

9:17-1.1 Purpose and authority
The rules in this chapter are established to implement the Higher
Education Equipment Leasing Fund Act, P.L. 1993, c.136 (the
"Amending Act"), an act supplementing the New Jersey Educational
Facilities Authority Act, N.J.S.A. 18A:72-1 et seq. (collectively the
"Act").
9:17-1.2 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Act" means the New Jersey Educational Facilities Authority Act,
NJ.S.A. 18A:72A-l et seq.
"Amending Act" means the Higher Education Equipment Leasing
Fund Act, P.L. 1993, c.136.
"Authority" means the New Jersey Educational Facilities
Authority or any board, body, commission, department or officer
succeeding to the principal functions thereof or to whom the powers
conferred upon the Authority shall be given by law.
"Board" means State Board of Higher Education.
"Bond" or "bonds" means bonds or notes of the Authority issued
pursuant to the authority granted by the Amending Act.
"Chancellor" means the Chancellor of Higher Education.
"Emerging needs program" means a degree program, function or
activity at one or more public or private institutions of higher
education directed to meeting new and advanced technology needs
within an existing academic program, or to support new academic
programs in science and technology or to support new instructional
technologies, as solely determined by the Board.
"Equipment" means any property consisting of, or relating to,
scientific, engineering, technical, computer, communications or instructional equipment for use by institutions.
"Institution" means a public or private institution of higher education as defined in the Act.
"Lease agreement" means any lease agreement by and between
the Authority and any participating institution relating to the Higher
Education Equipment Leasing Fund.
9:17-1.3 Process for purchase of higher education equipment
(a) Upon approval by the governing board of an institution or
an entity authorized to act on their behalf, participating institutions
shall propose equipment purchases to the Board to be acquired with
the proceeds of bonds. No proposal shall be for an amount less than
25 percent of the respective institution's total allocation pursuant
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to N.J.A.C. 9:17-1.5 or $1,000,000, whichever is less, unless it is for
the final portion of its allocation. Proposals shall include information
concerning:
1. A copy of the governing board or authorized entity resolution
approving the institution's purchase and a brief description of the
process used to generate the request;
2. How the proposed purchase relates to the current institutional
mission and plans;
3. The program or function to be served by the equipment including specific educational objectives to be met;
,
4. The equipment and number of units to be purchased and the
estimated cost of the equipment to be purchased;
5. The useful life of the equipment determined either by reference
to the Internal Revenue Service's Class Life Asset Depreciation
Range System set forth in Revised Procedure 87-56, as amended,
supplem~nted or super~eded, or by appraisal of any independent
engmeenng or accountmg firm as appropriate;
6. The estimated timetable for the acquisition and installation of
the equipment;
7. The source of revenue to pay the institution's annual share of
principal and interest of bonds issued to acquire equipment for use
by the institution; and
8. Other information as may be required by the Chancellor on
a case by case basis and relating to a specific proposal.
(b) Proposals shall be submitted in a format provided by the
Chancellor.
(~) Des~riptions of the equipment submitted in the proposal may
be Illustrative, and the equipment to be purchased may be changed
as a result of the b~dding processes, advances in technology or for
other ~easons proVIded that the equipment is approved by the
govermng board of the affected institution and the Board.
(d). Equipment to be purchased must be approved at a public
meetmg of the Board.
. (e) The total dollar amount of purchases approved for any institution shall not exceed the institution's allocation as approved by the
Board.
(f) The Board shall forward to the Authority requests for equipment approved by Board resolution.
(~) Lease agreements with institutions for the lease-purchase of
e'!.U1~ment approved by the Board shall require the respective in~tltutlon to pay to the Authority 25 percent of the principal and
mterest on the bonds to be issued to finance the equipment purchase
for the respective institution.
(h) The Authority shall not issue bonds to finance the equipment
purchases with terms exceeding the useful life of the equipment to
be purchased and in no case exceeding 10 years.
~i) No bonds shall be issued by the Authority without the prior
wntten consent of the State Treasurer.
(j) Proceeds from the sale of bonds shall cover the cost of bond
issuance and administrative costs of the program.
(k) Any purchase of equipment by an institution shall be in the
name of the Authority. The Authority shall hold title to the equipment until the bonds issued to finance the purchases have been
repaid whereupon title shall be transferred to the respective institutions at their cost.
Payment of principal and interest
(a) The Stat.e Treasurer shall contract with the Authority to pay
~o the Authonty the am~unt necessary to pay the principal and
mterest on all bonds subject to annual appropriation.
(b) Each institution shall pay the Authority (or the bond trustee)
25 percent of the principal and interest on bonds deemed issued
to acquire equipment for the institution and in accordance with its
lease agreement.
(c) Upon receipt, the Authority (or the bond trustee) shall remit
• all such payments immediately to the State Treasurer.
(d) If an institution fails or is unable to pay to the Authority in
full, when due, ~n'y such obli~ation of a~ i~stitution to the Authority,
an amount suffiCIent to satIsfy the defICIency shall be retained by
the State Treasurer from State aid or an appropriation payable to
the institution. As used in this section, "obligation of an institution"
means any amount payable by the institution under a lease agree9:17-1.4
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me~t to meet princ.ipal. an~ interest
eqUlpme~t for the mstitutlOn under

on the bonds issued to acquire
this program. The Department
shall notIfy the State Treasurer of the amount to be retained to
satisfy the obligation of each institution. A copy of such notification
shall be submitted to the Chancellor.
Allocation of funds
. (a) The money deposited into the fund created pursuant to section 5 of the Amending Act shall initially be allocated in the following manner:
1. $24,000,000 for the leasing of equipment to State colleges;
2. $19,440,000 for the leasing of equipment to Rutgers the State
University;
,
3. $10,080,000 for the leasing of equipment to the University of
Medicine and Dentistry of New Jersey;
4. $6,480,000 for the leasing of equipment to the New Jersey
Institute of Technology;
5. $22,000,000 for the leasing of equipment to the county colleges;
6. $10,500,000 for the leasing of equipment to private institutions;
and
7. $7,5oo,0?0 f?r t~e leasing of equipment for the emerging needs
programs at mstitutlOns.
(b) The Board shall, by resolution, allocate funds to individual
State ~olleg~s,. county colleges, and private institutions of higher
education wlthm the sector allocations above.
. (c) The Board may reallocate to any institution or to the "emergmg needs program" any balance in the amounts authorized if the
amounts are not committed within 18 months of the effective date
of the Amending Act (June 5, 1993) or within 18 months of subsequent allocations by the Board. Funds will be considered committed
when a lease agreement has been entered into between an institution
and the Authority.
(d) No reallocation shall be made pursuant to (c) above if:
1. The request for approval has been received by the Board within
15 months of June 5, 1993 or within 18 months with respect to any
amounts that are reallocated or subsequently allocated by the Board'
2. The facility in which the equipment will be housed is unde;
construction or renovation;
3. Delays are the result of Federal, State, or local governmental
approvals or regulatory requirements not attributable to the institution; or
4. Other compelling and documentable reasons exist as determined by the Board.
(e) An instituti<:>n'~ inability. to secure the necessary funds to pay
t~e 25 percent pnnclpal and mterest payments of bonds issued to
fmance equipment to such institution shall not constitute good cause
for not committing funds as required in (c) above.
(f) The Chancellor shall contact all institutions to which funds
have been allocated 15 months following such allocation to determine what, if any, funds will become available for reallocation
at 18 months.
(g) The Board shall determine the allocation of money available
from the authorization of new bonds by the Treasurer as a result
of the retirement of bonds previously issued by the Authority
pursuant to the Amending Act.
. (h) The ~h~ncellor shall periodically establish and notify institutions of pnonty areas for the use of funds for emerging needs
programs to. meet new a.nd ~dvanced technology needs or support
new ~cademlc ~ro~ams III sCIence and technology. Institutions may
submIt an apphcatlon for funds for a program within the priority
are~s. The Chancellor shall review applications on a case by case
?asls and make recommendations for Board approval to fund emergmg needs programs.
9:17-1.5

Reporting requirements
The Authority shall report its equipment purchases to the Board
once in each year in which equipment purchases are made. The
Boa.rd then shall report to the Governor and the Legislature on
eqUIpment purchases that have been approved by the Board and
financed through this program.
9:17-1.6
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(a)
JUVENILE MONITORING UNIT
Manual of Standards for Juvenile Detention
Commitment Programs
Proposed Readoption with Amendments: N.J.A.C.
10A:33
Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: NJ.s.A. 2A:4A-43(c) and Governor's Reorganization
Plan No. 001-1993.
Proposal Number: PRN 1993-674.
Submit comments by January 19, 1994 to:
Joseph DeJames, Director
Department of Human Services
Juvenile Monitoring Unit
CN 700
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The proposed rules are a readoption with amendments of N.J.A.C.
lOA:33 originally adopted July 16, 1984 and again in 1989. The only
substantive change in these rules is that the regulatory jurisdiction for
county-operated juvenile detention facilities changed on July 1, 1993
from the Department of Corrections to the Department of Human
Services. This jurisdiction was transferred pursuant to the Governor's
Reorganization Plan (No. 001-1993). Accordingly, while the New Jersey
juvenile code (N.J.S.A. 2A:4A-20 et seq.) still refers to the Department
of Corrections' responsibility with regard to juvenile detention facilities,
this responsibility was transferred to the Department of Human Services
by way of the Reorganization Plan.
The juvenile code provides for short-term (60 days maximum) commitment of juveniles adjudicated delinquent to county-operated juvenile
detention facilities that are approved by the State Department of Human
Services (N.J.S.A. 2A:4A-43c). A juvenile detention commitment program is discretionary and currently eight counties have approved programs. In 1992, only 254 juveniles were committed to juvenile detention
facilities Statewide under the program, compared to 11,664 juveniles
admitted to juvenile detention facilities on a predispositional basis.
While the juvenile code mandates county responsibility to provide care
and custody for juveniles awaiting court disposition of delinquent offenses, additional services and care are necessary in those juvenile
detention facilities which desire to also accept adjudicated delinquents
for short-term rehabilitation. The rules proposed for readoption establish
additional minimum standards which must be met by all juvenile detention facilities seeking to establish and operate such a juvenile detention
commitment program.
The rules proposed for readoption do not alter or replace the current
minimum requirements established for juvenile detention facilities as
delineated in the Manual of Standards for Juvenile Detention Facilities.
Rather, the minimum standards for commitment programs will be required in addition to the current standards in applicable facilities.
The chapter proposed for readoption consists of 11 subchapters, which
cover the purpose of the rules and definitions of terms; recitation of
legal authority; county and Departmental eligibility; the adoption by
reference of the N.J.A.C. lOA:32 standards; population capacity;
monitoring, inspection and evaluation; submission of a program proposal;
admissions; classification; program plan and goals; and program requirements.
Social Impact
It is anticipated that the rules proposed for readoption will have a

positive social impact on the juvenile detention facilities, juveniles in
residence, and the general community. The establishment of these
minimum standards of care and service will ensure that only those
facilities which provide an acceptable program rehabilitation and have
adequate space will be permitted to receive juveniles under the juvenile
detention commitment program.

HUMAN SERVICES

Economic Impact
The economic impact of the rules proposed for readoption is expected
to be very minimal. The standards do not require counties to develop
juvenile detention commitment programs or to provide such services in
their juvenile detention facilities. The decision to provide this Family
Court dispositional option is voluntary on the part of each county. In
1992, only 254 juveniles were committed to juvenile detention facilities
statewide under the program, compared to 11,664 juveniles admitted to
juvenile detention facilities on a predispositional basis. Furthermore, the
quality of care and services provided in most of the facilities which are
eligible to develop a juvenile detention commitment program already
exceeds the minimum standards currently in effect. Therefore, the cost
to implement the proposed additional standards should be negligible.
Regulatory Flexibility Statement
There is no regulatory flexibility analysis associated with this proposed
readoption since the facilities impacted by the proposed rules are countyoperated and not small businesses as defined in the Regulatory Flexibility
Act, NJ.S.A. 52:14B-16 et seq.
Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. lOA:33.
Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus J):
1OA:33-1.1 Purpose
In accordance with the [revised] New Jersey juvenile coder,]
(N.J.S.A. 2A:4A-20, et seq.), juveniles adjudicated delinquent may
[now] be sentenced to a term of incarceration of up to 60 consecutive
days in county-operated juvenile detention facilities. Until June 30,
1993 such facilities were regulated by the New Jersey Department
of Corrections pursuant to NJ.S.A. 2A:4A-37 and NJ.S.A.
2A:4A-43(c). Effective July 1, 1993 the regulatory responsibility for
county-operated juvenile detention facilities was transferred to the
New Jersey Department of Human Services pursuant to the Governor's Reorganization Plan (No. 001-1993). Accordingly, while the
juvenile code still refers to the Department of Corrections'
responsibility with regard to juvenile detention facilities, this
responsibility was transferred to the Department of Human Services
by way of the Reorganization Plan. Since the juvenile code specifically requires that the Department of [Corrections] Human Services
certify all juvenile detention facilities which may be utilized for this
new dispositional alternative, the Department has promulgated the
minimum standards contained in this chapter which must be met
by those facilities receiving adjudicated delinquents under [this Act]
the code. The standards in this chapter are in addition to the existing
Manual of Standards for Juvenile Detention Facilities located at
N.J.A.C. 1OA:32.
lOA:33-1.2 Definitions
The following words and terms, when used in this chapter, shall
have the following meaning unless the context clearly indicates
otherwise.
"Department" means the New Jersey Department of [Corrections]
Human Services.
lOA:33-2.2 Legal authority of Department
(a) N.J.S.A. 2A:4A-43c(l) provides that[, "If] if the juvenile detention facility in the county in which the juvenile has been adjudicated delinquent has a juvenile detention facility meeting the
physical and program standards established pursuant to this subsection by the Department of [Corrections] Human Services, the court
may, in addition to any of the dispositions enumerated in this
subsection, incarcerate the juvenile in a youth detention facility for
a term not to exceed 60 consecutive days. The Department of
[Corrections] Human Services shall promulgate such rules and
regulations from time to time as deemed necessary to establish
minimum physical facility and program standards for the use of
juvenile detention facilities pursuant to this subsection.["]
(b) N.J.S.A. 2A:4A-43c(2) provides that ["No] no juvenile may
be incarcerated in any county detention facility unless the county
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has entered into agreement with the Department of [Corrections]
Human Services concerning the use of the facility for sentenced
juveniles. Upon agreement with the county, the Department of
[Corrections] Human Services shall certify detention facilities which
may receive juveniles sentenced pursuant to this subsection and shall
specify the capacity of the facility that may be made available to
receive such juveniles; provided, however, that in no event shall the
number of juveniles incarcerated pursuant to this subsection exceed
50[%] percent of the maximum capacity of the facility.["]
lOA:33-3.2 Departmental eligibility
(a) Only those counties in which the population of the approved
juvenile detention facility has consistently been less than the maximum population capacity established by the Department of [Corrections] Human Services are eligible to participate in the [juvenile
detention commitment program] Juvenile Detention Commitment
Program.
1. (No change.)
(b) Only those counties which have been consistently in substantial compliance with the Manual of Standards For Juvenile Detention
Facilities[,] (N.J.A.C lOA:32), as determined by the Department of
[Corrections] Human Services, are eligible to participate in the
[juvenile detention commitment program] Juvenile Detention Commitment Program.
lOA:33-4.1 Adoption of standards
(a) (No change.)
(b) All juvenile detention facilities must be in compliance with
both the Manual of Standards For Juvenile Detention Facilities
(N.J.A.C 1OA:32) and the Manual of Standards For Juvenile Detention Commitment Programs (N.J.A.C lOA:33) in order to be
certified by the Department of [Corrections] Human Services to
receive juvenile commitments.
lOA:33-5.1 Juvenile detention commitment program
(a) Pursuant to N.J.S.A. 2A:4A-43c(2), the Department of [Corrections] Human Services shall specify the capacity of the juvenile
detention facility that may be made available to receive sentenced
juveniles.
1. Based upon the county's past and present juvenile detention
needs, as determined by such factors as the number of admissions,
length of stay, daily population count, peak population figures, etc.,
the Department of [Corrections] Human Services, in collaboration
with the county, shall specify the maximum number of juvenile
commitments which may be housed in the facility.
2. (No change.)
lOA:33-5.2 Population statistics
Reports regarding population statistics, in such form and such
frequency as shall be required by the Department of [Corrections]
Human Services, shall be submitted to the Department of [Corrections] Human Services.
lOA:33-6.1 Population and capacity monitoring
Based upon juvenile detention needs, as determined by population
statistics reports and periodic, on-site population monitoring visits,
the Department of [Corrections] Human Services, in collaboration
with the county, may reduce or increase the number of spaces for
juvenile commitments certified to be housed at the facility.
lOA:33-6.2 Program inspection
(a) Based upon periodic inspection of the facility's physical plant
and evaluation of the programmatic components, the Department
of [Corrections] Human Services may modify or withdraw its
certification of the facility for juvenile commitments.
(b)-(c) (No change.)
10A:33-7.1 Program proposal submission
(a) Prior to certification of a facility to receive juvenile commitments, a program proposal shall be submitted to the Department
of [Corrections] Human Services which shall include, but not
necessarily be limited to, the following information:
. 1.-7. (No change.)

(CITE 25 N.J.R. 5750)

1OA:33-8.2 Maximum juvenile detention facility population
capacity
No juvenile, on either a pre-dispositional or juvenile detention
commitment status, shall be admitted to a detention facility which
has reached its maximum approved capacity for the entire facility,
as designated by the Department of [Corrections] Human
Services.
lOA:33-8.3

Maximum Juvenile Detention Commitment Program
population capacity
No adjudicated juvenile sentenced to a juvenile detention facility
shall be admitted once the facility has reached its maximum approved capacity for the juvenile detention commitment program, as
designated by the Department of [Corrections] Human Services, in
collaboration with the county.
lOA:33-11.2 Social services
(a) (No change.)
(b) In accordance with the maximum population capacity, as designated by the Department of [Corrections] Human Services, for
both pre-dispositional juvenile detention and the juvenile detention
commitment program, there shall be at least one full-time social
worker employed for every 20 juveniles of the approved population
capacity.
1. (No change.)
(c)-(f) (No change.)

(a)
DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES
Pharmaceutical Assistance to the Aged and Disabled
Eligibility Criteria; Exclusion of Income
Proposed Amendments: N.J.A.C. 10:69A-1.2 and 6.2
Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 30:4D-20, 21 and 24; P.L. 1992, c.30.
Proposal Number: PRN 1993-661.
Submit comments by January 19, 1994 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN 712
Trenton, NJ 08625-0712
The agency proposal follows:
Summary
This proposal concerns an amendment to the regulations which will
impact on the Phannaceutical Assistance to the Aged and Disabled
(PAAD) eligibility of certain Japanese Americans entitled to reparations
from the Federal government.
Reparation payments will not be counted as income in detennining
PAAD eligibility. This amendment is needed to comply with the enactment of P.L. 1992, c.30 which specifically excluded reparations to
Japanese Americans from countable income in detennining PAAD
eligibility.
A statement that accompanied the State legislation indicated (in part)
that the "bill will ensure that Japanese American residents of New Jersey
who receive the reparations to which they are entitled under Federal
law are not ineligible for the PAAD program for reasons which would
not render them ineligible for Federally funded benefit programs in this
state."
Social Impact
These proposed amendments impact on PAAD applicants and
beneficiaries entitled to Japanese American reparations from the Federal
government. Reparation payments will be excluded from consideration
as countable income for PAAD eligibility purposes. A very small number
of additional senior and/or disabled individuals may be eligible for
prescription coverage.
There will be virtually no impact on phannacists who will fill prescriptions for PAAD beneficiaries in the usual manner.
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Economic Impact
There is no change in the income eligibility standards for PAAD
applicants. Single persons with incomes of $16,171 and married persons
with incomes of $19,828 qualify for PAAD. Those PAAD applicants who
receive reparation payments to Japanese Americans by the Federal
government will have this income excluded when eligibility is being
determined.
PAAD beneficiaries are required to pay a $5.00 co-payment for each
prescription.
These amendments have no impact on pharmaceutical providers.
There is no change in their reimbursement.
The Division does not anticipate there will be a significant group of
eligibles who will be entitled to claim the income exemption. Therefore,
there should be no change or minimal change in total PAAD program
expenditures as a result of these amendments.
Regulatory Flexibility Statement
A regulatory flexibility analysis is not required. The individuals affected
by the amendment are certain PAAD applicants and beneficiaries and
not small businesses as defined in the New Jersey Administrative
Procedure Act, N.J.S.A. 52:14B-16 et seq.
The PAAD program is administered by the Division of Medical Assistance and Health Services, which is a governmental agency.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by brackets [thus]):
1O:69A-1.2 Legal authority
(a) The New Jersey Program of Pharmaceutical Assistance to the
Aged and Disabled (PAAD) was established by Chapter 194, Laws
of 1975, as amended by:
1.-9. (No change.)
10. Chapter 30, Laws of 1992, effective June 29, 1992.
[10.]11. (No change in text.)
(b) (No change.)
1O:69A-6.2 Income standards
(a)-(b) (No change.)
(c) All income, from whatever source derived, is considered in
determining eligibility for the purposes of PAAD. Jointly owned
income sources will be allocated according to degree of ownership.
1. (No change.)
2. Sources of income which are excluded in considering eligibility
for PAAD are as follows:
i.-v. (No change.)
vi. Agent Orange payments[.];
vii. Reparation payments to Japanese Americans by the Federal
Government pursuant to sections 105 and 106 of the Civil Liberties
Act of 1988, P.L. 100-383 (SO U.S.C. App. 1989b-4 and 1989b·5).
(d)-(i) (No change.)

(a)
DIVISION OF YOUTH AND FAMILY SERVICES
Manual of Requirements for Residential Child Care
Facilities
Money and Allowance
Proposed Amendment: N.J.A.C.10:127-6.5
Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 30:1-14 and 30:4C-4.
Proposal Number: PRN 1993-671.
Submit comments in writing by January 19, 1994 to:
Richard Crane, Chief
Bureau of Licensing
Division of Youth and Family Services
CN 717
Trenton, New Jersey 08625-0717
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The agency proposal follows:
Summary
Pursuant to N.J.S.A. 30:1-14 and 30:4C-4, the Department of Human
Services is authorized to inspect, evaluate and approve publicly or
privately operated facilities that provide board, lodging, care and treatment services for children who are placed and/or financed by the Division
of Youth and Family Services or any other New Jersey State agency.
The proposed amendment constitutes a minor substantive change to the
existing rules, N.J.A.C. 10:127, the Manual of Requirements for Residential Child Care Facilities, which was recently repealed and adopted on
August 16, 1993, and will expire on August 16, 1998.
During the final review of the recently adopted Manual of Requirements, the Division discovered an error that needs to be corrected. The
manual specifies that residential facilities must provide opportunities for
children to receive or earn an allowance. When a child damages the
building or the facility's property, the facility is permitted to withhold
a portion of the child's allowance as restitution for the damage. The
manual limits the portion of the child's allowance that may be withheld,
so that the child is not completely deprived of all allowance. The error
appeared in the amount of allowance that a facility is permitted to
withhold as restitution payment.
Specifically, the manual, as adopted, specifies at N.J.A.C.
1O:127-6.5(b)2 that the restitution payments shall not exceed 30 percent
of a child's weekly income from allowance. However, the Division intended to set a limit of 50 percent of a child's weekly income from
allowance. The limit of 30 percent appeared in the proposal and adoption
due to an overlooked typographical error. The proposed amendment
restores the limit to 50 percent as originally intended.
The adopted rules constitute a comprehensive revision of the previous
Manual of Requirements for Residential Child Care Facilities, which
expired on August 26, 1993. The adopted new rules were developed with
extensive input from the community, including representatives from
residential facilities, the legal profession and child advocacy groups,
including the New Jersey Association of Children's Residential Facilities
(NJACRF). An Ad Hoc Citizens Advisory Committee was established
by the Division to review and comment on the new rules prior to their
adoption. The Advisory Committee discussed the issue of restitution
payments and agreed that a limit on such payments should be set at
50 percent of a child's weekly income from allowance. The previous
manual set no limit on restitution payments, so that all of a child's
allowance could have been withheld. The proposed amendment restores
the 50 percent limit that was originally agreed on by the Advisory
Committee and supported by the Division.
Social Impact
The Division anticipates that the proposed amendment to this chapter
will have a positive impact on residential child care facilities by restoring
the limit on withholding a child's allowance that was previously agreed
on by the representatives of such facilities on the Advisory Committee
and the NJACRF. The proposed amendment will also restore consistency
within the chapter, and between this chapter and other rules promulgated
by the Division.
Specifically, the adopted chapter contains a separate subchapter
(N.J.A.C. 10:127-10) that addresses services for pregnant and parenting
adolescents. This subchapter sets a limit on the portion of an adolescent's
allowance that may be withheld as restitution for damages caused by
the adolescent or her infant. This limit is set at 50 percent of the
adolescent's weekly income, which is consistent with the limit in the
proposed amendment. In addition, the Division's Manual of Requirements for Children's Group Homes (N.J.A.C. 10:128), was adopted on
February 19, 1991. This chapter also limits restitution payments to 50
percent of a child's weekly income (N.J.A.C. 1O:128-6.5(b)2). The
proposed amendment will establish a consistent limit on such payments
for children served in various kinds of programs regulated by the
Division.
Economic Impact
The proposed amendment will have a minimal economic impact on
residential child care facilities and on the children served by such
facilities. The amendment slightly reduces the facility's costs for repairing
damages, and slightly increases the costs to be borne by the child
responsible for the damages. In most cases, however, the total amount
of a child's allowance is only a few dollars per week, so that the difference
between the adopted limit of 30 percent and the proposed limit of 50
percent of a child's weekly allowance will typically amount to less than
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$1.00 per week. The proposed amendment will only affect those children
that damage the facility and those facilities that choose to withhold
restitution payments, so that the economic impact will be limited. The
proposed amendment will have no impact on payments for the children's
placement by the Division or any other State agency.
Regulatory Flexibility Analysis
Some 45 residential child care facilities are regulated by the Division,
and all of these are considered small businesses as defined under N.J.S.A.
52:14B-16 et seq., the Regulatory Flexibility Act. It is not appropriate
or necessary to establish differential rules that would apply to larger or
smaller entities, as all regulated entities are considered small businesses.
Therefore, compliance with the proposed amendment is required, without variation, in order to ensure that the rules are consistently met. The
proposed amendment will not result in any administrative or capital costs,
and will not necessitate the use of outside professional services by any
residential facilities.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
10:127-6.5 Money and allowance
(a) (No change.)
(b) The facility shall not require a child to assume responsibility
for expenses for his or her care and treatment, except for amounts
needed to pay for damage done to the facility by the child.
1. (No change.)
2. The restitution payments shall not exceed [30] SO percent of
a child's weekly income from allowance.
3.-4. (No change.)

(a)
DIVISION OF YOUTH AND FAMILY SERVICES
Review ot Children in Out-at-Home Placement
Proposed New Rules: N.J.A.C.10:133H-3
Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 30:4C-4(h), 30:4C-26a and 30:4C-50 et seq.
Proposal Number: PRN 1993-670.
Submit written comments by January 19, 1994 to:
Barbara Kraeger
Manual Unit
Division of Youth and Family Services
CN 717
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The Division of Youth and Family Services is in the process of placing
the Division's policies into the New Jersey Administrative Code. The
Division has chosen to accomplish this by convening a group to review
and put into rules the Division's policies which have widespread coverage, continuing effect or a substantial impact on the rights or legitimate
interests of the regulated public. The group, known as the Operations
Policy to Rules (OPTR) Group, is community-based, with representatives
from private non-profit groups which represent the affected public and
government agencies.
This proposal is a product of the OPTR project.
Based on the premise that every child deserves a safe, stable and
permanent home in which to grow up, the Division has determined that
all children placed out of home should have a semiannual review of that
placement. The purposes of each placement review are to determine
whether the placement should continue and whether the placement plan
is appropriate or should be revised.
These reviews benefit the child and his or her parents by making sure
that those persons know what the plan is, evaluate progress toward the
child being placed in a permanent home and have the opportunity to
express their opinions.
The Division is working on a number of rules proposals with the OPTR
Group. Pieces move through the OPTR process at different speeds,
depending on their complexity and how controversial the material is
within the Group. This proposal, which the Division believes should
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logically be the third subchapter of Chapter 133H, is ready for proposal
before subchapters 1 and 2. Therefore, the Division reserves subchapters
1 and 2 for the topics of Placement Selection and Authorization for
Placement: Voluntary Consent of Parent or Court Order.
A summary of the proposed rules follows:
Proposed N.J.A.C. 1O:133H-3.1 states the source of the Division's
statutory authority to promulgate these rules.
Proposed N.J.A.C. 10:133H-3.2 establishes the scope of these rules.
Proposed N.J.A.C. 1O:133H-3.3 references the definitions used in the
proposed rules.
Proposed N.J.A.C. 1O:133H-3.4 states the purpose of having a placement review.
Proposed N.J.A.C. 1O:133H-3.5 states what information the Division
considers during a placement review.
Proposed N.J.A.C. 1O:133H-3.6 states when the Division conducts a
placement review.
Proposed N.J.A.C. 1O:133H-3.7 states who the Division notifies about
the date, time and location of the placement review.
Proposed N.J.A.C. 10:133H-3.8 describes how the placement review
is conducted.
Proposed N.J.A.C. 1O:133H-3.9 states the Division's responsibility to
provide information to the Child Placement Review Board.
Proposed N.J.A.C. 1O:133H-3.1O establishes when the Division reviews
the placement of a child placed for adoption.
Proposed N.J.A.C. 1O:133H-3.11 indicates the types of living arrangements which are subject to placement review.
Proposed N.J.A.C. 1O:133H-3.12 states the types of living arrangements
which are not subject to placement review.
Proposed N.J.A.C. 1O:133H-3.13 states when the Division ceases to
provide information to the Child Placement Review Board.
Social Impact
In June, 1993, the Division had 7,934 children in all types of out-ofhome placement. Each of these children, their parents, legal counsel for
the child, the parent and the Division, if any, the child's out-of-home
placement provider and the Child Placement Review Board are affected
by these rules, as each is invited to the regularly scheduled placement
review.
While the Division is already conducting placement reviews of children
in placement, these rules will allow anyone who may be involved in these
placement reviews to know what the process is, including their rights
and responsibilities. Requiring the placement reviews through regulations
helps to assure that they take place regularly and cover certain information. The impact of these rules will be that people with children placed
with the Division will have the opportunity to obtain and participate in
placement reviews in a knowledgeable way.
The projected reaction to these rules is positive because these rules
have been developed with the OPTR Group, which represents a wide
array of interested persons and organizations.
Economic Impact
The Division does not expect any economic impact from the adoption
of these rules, as the proposed rules state current Division policy. The
proposed rules add no new requirements on Division operations that
would require additional capital improvements or expenditures for staff
or equipment on the part of the Division or any individual.
The Division has eight persons whose full-time job is to conduct
placement reviews and others who conduct placement reviews on a parttime basis. In addition, direct service staff must prepare documentation
for and attend placement reviews as an integral part of their many duties.
The cost of this particular task cannot be estimated with any degree
of accuracy.
The Federal Adoption Assistance and Child Welfare Act of 1980
requires that for a state to receive Federal reimbursement for a child
in out-of-home placement, a court or administrative review of the outof-home placement must take place at least every six months. These
rules, when adopted, will help to ensure that these placement reviews
take place as scheduled. New Jersey will continue to be eligible for
Federal funding, which was $18.4 million for foster care and $4.9 million
for adoption in 1992.
Regulatory Flexibility Statement
Neither the Division nor clients receiving Division services is considered a small business under the terms of N.J.S.A. 52:14B-16 et seq.,
the Regulatory Flexibility Act. The proposed new rules do not impose
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reporting, recordkeeping, or compliance requirements on small businesses. Therefore, a regulatory flexibility analysis is not necessary. These
new rules state the Division's policy on reviews of children in placement.
FuJI text of the proposed new rules follows:
CHAPTER 133H
GENERAL PLACEMENT REQUIREMENTS
SUBCHAPTER 1. PLACEMENT SELECTION (RESERVED)
SUBCHAPTER 2. AUTHORIZATION FOR PLACEMENT:
VOLUNTARY CONSENT OF PARENT OR
COURT ORDER (RESERVED)
SUBCHAPTER 3. REVIEW OF CHILDREN IN OUT-OFHOME PLACEMENT
1O:133H-3.1 Authority
The Division has the authority to promote the regular review of
each child's out-of-home placement in order to provide the opportunity for eventual return to his or her home or out-of-home
placement in an alternative permanent home, pursuant to NJ.S.A.
30:4C-50 et seq.
1O:133H-3.2 Scope
The provisions of this subchapter shall apply to the Division and
to each child placed by the Division, each parent, any legal counsel
for the child, the parent or the Division, and each out-of-home
placement provider. The provisions of this subchapter shall not apply
to those situations cited in N.J.A.C. 1O:133H-3.12.
10:133H-3.3 Definitions
The definitions in N.J.A.C. 10:133-1.3 are hereby incorporated in
this subchapter by reference.
1O:133H-3.4 Purpose of the placement review
(a) The purpose of a placement review shall be to determine:
1. Whether the out-of-home placement should continue, consistent with the provisions of 1O:133H-3.5; and
2. Whether the placement plan required by NJ.S.A. 30:4C-55 is
appropriate or should be revised, including specifically:
i. Whether the case goal is still appropriate or should be modified,
in accordance with the considerations set forth in N.J.A.C.
10:133C-4.6;
ii. Whether the intermediate objectives relating to the case goal
are appropriate or should be modified;
iii. Whether the statement of the duties and responsibilities of
the Division, the parent, the out-of-home placement provider, and
the child, if age appropriate, including the sevices to be provided
by the Division to the child, the parent, and the out-of-home placement provider, should be modified;
iv. Whether the Division has made reasonable efforts to return
the child home, including the provision of visitation in accordance
with the applicable law;
v. Whether the Division has made diligent efforts to locate family
members who may be willing and able to care for the child; and
vi. Whether the continued out-of-home placement of the child is
in the best interest of the child.
1O:133H-3.5 Determination of whether out-of-home placement
should continue
(a) In deciding whether the out-of-home placement should continue, the Division shall consider and determine the following:
1. Whether the circumstances and reasons originally necessitating
the out-of-home placement of the child continue to exist or if
additional or different circumstances have occurred which support
continued out-of-home placement;
2.Whether the Division in the provision of services has made every
effort to return the child home and the failure to achieve that return
home is not due to a lack of appropriate Division services or actions,
as specified in the case plan, see N.J.A.C. 10:133D-2;
3. Whether the Division has provided ample opportunity for visitation between the child and parent, siblings and relatives, so as to
maintain the parent-child and family relationships;
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4. Whether continued out-of-home placement serves the best interest of the child better than returning home;
5. Whether a less or more restrictive out-of-home placement
would better meet the child's needs;
6. Whether an out-of-home placement in closer proximity to the
child's family is available and if it would better serve the child's
needs; and
7. Whether efforts have been made to place siblings together.
1O:133H-3.6 Frequency of placement reviews
(a) The Division shall conduct a placement review between six
and a half and seven and a half months from the date of placement
and annually thereafter.
(b) The Division placement review schedule shall alternate with
the review schedule of the Child Placement Review Board which
is within 45 days following the child's out-of-home placement, and
annually thereafter. Thus, out-of-home placement of each child is
reviewed no less frequently than once every six months.
1O:133H-3.7 Notice of Division placement review
.
(a) The Division shall provide adequate prior written notice of
the date, time and location of the placement review to the parent,
the out-of-home placement provider, the child, if age appropriate,
legal counsel for the child, the parent, and the Division if applicable,
and the Child Placement Review Board.
(b) In addition to those persons cited in (a) above, the Division
may provide prior written notice of the date, time and location of
the placement review to another person(s) or professional(s) providing care or services to the child beyond those services provided by
the Division.
(c) Each person invited to the placement review shall be entitled
to attend and participate in the placement review to the extent
deemed appropriate by the Division and in concert with the consent
of the parent. In the absence of personal attendance, the invited
person may submit information in writing to the Division concerning
the case goal and case plan for the child.
1O:133H-3.8 Convening and conducting the Division placement
review
(a) The Division placement review shall be convened and conducted by a Division representative as defined in N.J.A.C. 10:133-1.3,
who has no responsibility for case management or delivery of service
to the child who is the subject of the placement review or to the
child's parent.
(b) Division representatives who participate in the Division placement review shall include the designated Division representative who
conducts the placement review, the Division representative having
direct service responsibility for the child, and that Division representative's supervisor. When the Division representative for the parent
is different from that for the child, then that Division representative
shall also be present at the placement review or submit information
about the parent's situation or circumstances to the Division
representative conducting the placement review.
(c) The Division representative conducting the placement review
shall ensure that the following are assessed or determined at the
placement review:
1. The circumstances that necessitated the out-of-home placement
and the efforts made by the Division to prevent out-of-home placement;
2. The proximity of the child's out-of-home placement to his or
her own home and the efforts made by the Division to provide
continued contact between the child, parent, and siblings not residing
with the child;
3. Whether the continued out-of-home placement of the child is
in the child's best interest;
4. Whether the child is making an adequate adjustment to the
out-of-home placement, as indicated by the child's behavior;
5. Whether returning the child to his or her own home is contrary
to the child's welfare;
6. The current objectives of the case plan and whether they are
being implemented and are likely to lead to achieving the case goal;
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7. Whether the child's case goal is the most likely to meet his
or her needs and whether progress is being made toward its achievement;
8. Whether the services the Division is providing to the child, his
or her parent, and the out-of-home placement provider meet the
identified service needs;
9. Whether the Division, parent and out-of-home placement
provider are fulfilling their respective responsibilities in accordance
with the case plan;
10. Whether the parent and the Division are maintaining the
visitation schedule;
11. Whether obstacles exist that are preventing achievement of
the case goal and the efforts being made by the Division to alleviate
the obstacles;
12. Whether progress is being made to identify, search for, and
assess relatives of the child in order to determine their appropriateness and willingness to care for the child;
13. Whether the child has siblings in out-of-home placement, what
the case plan and case goal are for each of them, and what efforts
the Division is making to place the siblings together until they can
be reunited with their parent;
14. Whether recommendations by the Child Placement Review
Board or court orders are being followed; and
15. The time frame and conditions required for return of the child
to his or her own home or an alternate permanent living arrangement.
(d) The Division shall inform the parent and the child, if appropriate, of the outcome of the Division's placement review, except
that those persons cited in N.J.A.C. 1O:133H-3.7(b) may receive only
that information from the placement review which has a direct effect
on the care or services being provided by that person or professional.
(e) The Division representative who conducts the placement review shall share critical case information with the office management
staff following the placement review.
1O:133H-3.9 Division responsibility to the Child Placement Review
Board
(a) Pursuant to N.J.S.A. 30:4C-50 et seq., the Division shall
provide the following information in its notice of out-of-home placement to the Family Court within five calendar days of a child's outof-home placement:
1. The reasons for the out-of-home placement;
2. The Division's efforts to prevent out-of-home placement;
3. The short-term case plan;
4. The case goal; and
5. The names and addresses of all parties, Division and nonDivision, who have direct responsibility for or interest in the child.
(b) The Division shall submit to the Child Placement Review
Board complete and relevant case information for its initial 45-day
review and for its annual review.
(c) Subsequent to the initial placement review by the Division
between months six and a half and seven and a half of a child's
out-of-home placement, the Division shall submit to the Child Placement Review Board complete and relevant case information. The
Division shall continue to submit this information prior to the annually scheduled Child Placement Review Board review.
1O:133H-3.1O Review of adoption placement
When a child is legally available for adoption and in a selected
adoption home or the consent to foster parent adoption is signed
by the office manager, the Division shall continue to conduct a
placement review no less frequently than once every six months.
Since the Child Placement Review Board shall suspend its review,
the Division shall submit to the Child Placement Review Board a
status report once every four months stating the progress being made
toward adoption finalization.
1O:133H-3.11 Living arrangements subject to a placement review
(a) Each child in the following living arrangements or circumstances is subject to a placement review. The Division shall notice
the Family Court, under N.J.S.A. 30:4C-53, of these situations:
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1. A child who has been placed voluntarily or non-voluntarily by
the Division from his or her home, free or with maintenance
provided by the Division; and
2. A child who has not been placed by the Division from his or
her home but for whom the Division provides maintenance or
provides permanency services.
1O:133H-3.12 Living arrangements not subject to a placement
review
(a) Each child in the following living arrangements or circumstances is not subject to a placement review. The Division shall not
notice the Family Court as under N.J.S.A. 30:4C-53 of these
situations:
1. A child who is residing with a relative or stepparent at the time
of application or referral for services, whose parent made the arrangement, and for whom the Division does not provide
maintenance;
2. A child who has been ordered by the Family Court to be placed
in a correctional facility, where the Division is not the child's legal
guardian; and
3. A child who is placed in New Jersey by an out-of-State agency
and that agency retains legal and financial responsibility for the child,
with the Division providing courtesy supervision of the out-of-home
placement.
10: l33H-3.13

Termination of providing information to Child
Placement Review Board
(a) The Division shall notice the Family Court of the following
circumstances and cease to provide information to the Child Placement Review Board unless otherwise ordered by the Family Court:
1. When a child returns to his or her own home;
2. When a child attains the age of 18; or
3. When the Division transfers the responsibility of a child's care
to another agency or otherwise terminates its services.
(b) The Division may continue to hold a placement review at the
discretion of the office manager in the above-cited situations if the
Division continues services or monitoring of the case.
(c) The Division shall provide notice but no further information
to the Child Placement Review Board when:
1. The child is adopted and the final judgment of adoption is
entered by the Family Court;
2. The child enters the armed forces;
3. The child marries; or
4. The child dies.

CORRECTIONS
(a)
THE COMMISSIONER
Records
Proposed New Rules: N.J.A.C. 10A:22
Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:IB-6 and 30:1B-1O.
Proposal Number: PRN 1993-657.
Submit comments by January 19, 1994 to:
William H. Fauver, Commissioner
Department of Corrections
CN 863
Trenton, New Jersey 08625
The agency proposal follows:
Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 1OA:22, Records,
expired on July 5, 1993. The Department of Corrections has reviewed
these rules and, with the exceptions of the proposed amendments, has
determined these rules to be necessary, reasonable, and proper for the
purpose for which the rules were originally promulgated and is, therefore,
proposing them for readoption at this time. Due to the expiration of
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the rules at N.J.A.C. 1OA:22, the rules are proposed as new rules, but
since the expiration is so recent the changes are being treated as amendments to the recently expired text.
Subchapters 1 and 3 are currently on reserve status.
Subchapter 2 provides guidelines for the maintenance of confidentiality
of inmate and parolee records and outlines the procedure for the release
and examination of records by authorized individuals and agencies. The
amendments in this subchapter add minor changes in language for the
purpose of clarification and, because the titles Special Assistant for Legal
Affairs and Director of Professional Services have been eliminated, all
references to these titles have been removed. At N.J.A.C. 1OA:22-2.4,
the term "non-institutional persons" needed to be more clearly defined,
thus this term has been deleted and replaced with the words "nonDepartment of Corrections individuals." The words "New Jersey" have
been added to the reference to the State Parole Board. The reference
to the Bureau of Parole has been deleted since that Bureau is part of
the Department of Corrections. The incorrect cross reference at N.J.A.C.
lOA:22-2.4 has been changed from NJ.A.C. 10A:22-2.6 to read "shall
be in accordance with N.J.A.C. 1OA:22-2.7." Reference to the Attorney
General at N.J.A.C. 10A:22-2.4(c) has been deleted and relocated at
N.J.A.C. lOA:22-2.7(d) which appropriately deals with determining what
documents are confidential. A proposed amendment to N.J.A.C.
lOA:22-2.5 broadens the scope of the availability of information by
changing the words "correctional facility" to "Department." NJ.A.C.
lOA:22-2.5(a) and (b) have been combined and specifies that only the
amount of information necessary or relevant in connection with staff
performance duties shall be provided. Subsections (c) through (d) at
N.J.A.C. 10A:22-2.5 have been recodified as (b) through (c). Subsection
N.J.A.C. lOA:22-2.7(a) is being deleted since the initial screening
procedure for determining the nature of information sought is no longer
in effect and subsections (b) through (f) are being recodified as (a)
through (e). The newly recodified NJ.A.C. lOA:22-2.7(b) has been
rewritten to specify that when Department staff cannot determine
whether confidential information should be released, the Office of the
Attorney General will be contacted for guidance. N.J.A.C.
lOA:22-2.1O(d) has been deleted because this rule has been superseded
by the newly codified N.J.A.C. 10A:22-2.7(b). N.J.A.C. 1OA:22-2.10(e)
has also been deleted because a court order is required for the release
of information if the Department of Corrections denies a request. At
N.J.A.C. 1OA:22-2.11, the present rules regarding the fees for copying
records which were originally based on N.J.S.A. 47:1A-2 are being
amended to comply with the revised law at N.J.S.A. 47:1A-2 (P.L. 1991,
c.177) which took effect July 1, 1991. The increased fees which are
established by law are based upon the total number of pages to be copied
and will be changed as follows:
First through 10th page from $.50 to $.75 per page;
Eleventh through 20th page from $.25 to $.50 per page;
Over 20 pages from $.10 to $.25 per page.
The proposed amendment at N.J.A.C. lOA:22-2.11 will increase fees
for the copying of records deemed to be public and those records not
deemed to be public. This proposed amendment states that, pursuant
to N.J.S.A. 47:1A-2, when and if the fees for copying public records
change, these changes will be published as a Public Notice in the New
Jersey Register.
Subchapter 4 establishes the procedures for the expungement and
sealing of records upon receipt of an Order from the courts or the
Bureau of Correctional Information and Classification Services (C.LC.S.)
directing the expungement or sealing of inmate records which may be
expunged or sealed, and the appropriate responses which should be given
by the Department of Corrections' employees when inquiries are received regarding the records of inmates which have been expunged or
sealed.
Social Impact
The readoption with amendments of N.J.A.C. lOA:22 through its
proposal herein as new rules will continue to ensure that the limitation
of access to inmate and parolee records to certain governmental agencies,
attorneys, and physicians protects both the privacy of the inmate and
parolee. This readoption should also continue to ensure that Department
of Corrections' employees comply with court mandates and the Bureau
of Correctional Information and Classification Services (C.LC.S.) requests for the expungement and sealing of records. The proposed fee
increases for the copying of public records are determined and mandated
by the New Jersey Legislature. The proposed fees represent increases
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in the costs of providing these services. As with any increase in cost
of service, this may have a negative impact on those who request
documents.
Economic Impact
The proposed readoption of N.J.A.C. lOA:22 with amendments should
not result in any new economic impact because additional funding is
not required to implement or maintain these rules. Maintenance of
inmate records and internal handling of these records are simply part
of the administrative cost of operation and as such are regularly budgeted
items. Copying costs will be borne by the private agency or individual
permitted access to the records; governmental agencies are exempt from
copying changes. Pursuant to N.J.S.A. 47:1A-l, the increase in public
record copying fees shall reimburse the State for the expenses incurred
for providing the service of copying public records. Although the increase
in these fees may impose an economic burden on individuals who request
documents, the intent of the Department of Corrections is to comply
with the law and to provide a uniform fee schedule.
Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
readoption with amendments does not impose reporting, recordkeeping
or other compliance requirements on small businesses, as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
readoption with amendments impacts on inmates and the New Jersey
Department of Corrections and has no effect on small businesses.
Full text of the expired rules proposed as new rules may be found
in the New Jersey Administrative Code at N.J.A.C. lOA:22.
Full text of the proposed amendments to the expired rules
proposed for readoption as new rules follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):
1OA:22-2.4

Availability of information to [non-institutional persons]
non-Department of Corrections [or outside] agencies or
individuals
(a) Information from adult inmate and parolee records shall be
provided to law enforcement agencies or [persons] individuals, who
request [it] such information in the performance of their public
duties, and shall be in accordance with N.J.A.C. 10A:22-[2.6]2.7.
(b) Adult inmate or parolee records may be made available to
the following non-Department of Corrections agencies or [persons]
individuals:
1.-3. (No change.)
4. The New Jersey State Parole Board;
[5. The Bureau of Parole;]
[6.]5. A county probation department; and
[7.]6. Police departments.
(c) [Upon advice of the Attorney General or the Department's
Special Assistant for Legal Affairs, Office of the Deputy Commissioner, selected] Selected records of adult inmates or parolees
shall be made available to government agencies or other authorized
[persons] non-Department of Corrections individuals upon request.
These agencies and [persons] individuals include, but are not limited
to, the following:
1.-5. (No change.)
Availability of information to [correctional facility]
Department of Corrections' personnel
(a) Information from inmate and parolee records shall be
provided to [correctional facility personnel on a limited basis] Department of Corrections' personnel who need relevant information
for use in connection with their work responsibilities. Only the
amount of information necessary or relevant in connection with staff
performance of duties shall be provided.
[(b) Non-confidential information may be provided to correctional
facility staff persons who need the relevant information for use in
connection with their work responsibilities.]
[(c)](b) Medical and psychiatric/psychological records or information shall be provided as limited below:
1. (No change.)
2. Medical or psychiatric/psychological information may be made
available to [those staff persons] Department of Corrections' personnel, to whom the information is relevant in connection with the staff
1OA:22-2.5
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person's need to make a decision concerning the inmate [(for example] such as, job placement, discipline, and parole [etc.)]. Only
that amount of information that is necessary to permit proper exercise of discretion shall be provided.
[(d)](c) In the event a question arises as to the disclosure of
medical or psychiatric/psychological information to [correctional
facility staff persons] Department of Corrections' personnel, the
question shall be referred to the Superintendent for review and the
decision of the Superintendent shall be final.
lOA:22-2.6 Availability of medical information to inmates
(a) An inmate may obtain a copy of his or her medical records
or a summary thereof by submitting a written request, on Form 301XII, to the correctional facility's [Director of Professional Services
or Supervisor] supervisor of the Medical Department, or to the
Superintendent in those correctional facilities which do not have a
[Director of Professional Services or Supervisor] supervisor of the
Medical Department.
(b)-(g) (No change.)
Procedure for release of confidential inmate or parolee
records
[(a) All requests for information shall be initially screened by the
institutional classification officer to determine the purpose for which
the information is sought and the legitimacy of the request.]
[(b)](a) (No change in text.)
[(c)](b) The only confidential information which shall be released
shall be the specific information that is directly related to the stated
purpose for which the information is requested [(see N.J.A.C.
10A:22-2.3 and 4)].
[(d)](c) (No change in text.)
[(e)](d) If [the institutional classification officer is unsure as to
the legitimacy or authenticity of the request, he or she shall telephone the Department of Corrections' Special Assistant for Legal
Affairs, Office of the Deputy Commissioner, for guidance. In the
event a question or dispute arises concerning release of material or
the authority of the agency or person to obtain such information,
the decision of the Special Assistant for Legal Affairs, Office of the
Deputy Commissioner, will be final] Department of Corrections staff
cannot determine whether confidential information should be released, the Office of the Attorney General shall be contacted for
guidance.
[(f)](e) (No change in text.)
lOA:22-2.7

Records authorized by the inmate or parolee for
inspection or release
(a) The following categories of records may be inspected by or
released to authorized persons or agencies, upon written consent
of the adult inmate or parolee[;]:
1.-6. (No change.)
(b) (No change.)
lOA:22-2.8

1OA:22-2.9 Litigation
All requests for release of information or records concerning any
matter which is the subject of pending or ongoing litigation shall
be referred to the Deputy Attorney General of record[, or to the
Department of Corrections' Special Assistant for Legal Affairs, Office of the Deputy Commissioner,] for handling pursuant to the
applicable rules of court.
lOA:22-2.1O Juvenile records
(a)-(c) (No change.)
[(d) In the event a question or dispute arises pertaining to disclosure of information or confidentiality of certain information concerning juveniles, the Department of Corrections' Special Assistant
for Legal Affairs, Office of the Deputy Commissioner, shall be
contacted for guidance. The decision of the Special Assistant for
Legal Affairs, Office of the Deputy Commissioner, will be final.
(e) In the event a request for release of information is denied,
the material shall not be released without a court ordeL]
lOA:22-2.11 Reimbursement for costs of copying
(a) [Except] Pursuant to N.,J.S.A. 47:1A-2, except as otherwise
provided in this subchapter [or by law,] correctional facilities and
(CITE 25 N.,J.R. 5756)

other administrative units within the Department of Corrections may
charge the following fees for copying records deemed to be
public:
1. First through 10th page
$[.50] 0.75 per page
2. Eleventh through 20th page
$[.25] 0.50 per page
3. Over 20 pages
$[.10] 0.25 per page
(b) Governmental agencies or officers who request records in the
performance of their official duties shall be exempt from payment
of fees for copying records.
(c) The copying fees for records other than records deemed to
be public shall also be based on the fee schedule in (a) above.
(d) When or if fees for the copying of public records change in
accordance with the N.,J.S.A. 47:1A·2, these changes shall be
published as a public notice in the New Jersey Register, and revised
in (a) above through a notice of administrative change pursuant
to N.,J.A.C. 1:30-2.7.

INSURANCE
(a)
DIVISION OF FRAUD PREVENTION
Automobile Physical Damage Insurance Inspection
Procedures
Proposed Amendment: N.J.A.C. 11 :3-36.6
Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.
Authority: N.J.S.A.17:1-8.1, 17:1C-6(e) and 17:33B-33.
Proposal Number: PRN 1993-680.
Submit comments by January 19, 1994 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
20 West State Street
Trenton, NJ 08625-0325
The agency proposal follows:
Summary
On January 25, 1991, the Department of Insurance ("Department")
adopted N.J.A.C. 11:3-36 (see 23 N.J.R. 579(a». These rules establish
procedures for the inspection of an automobile by the insurer prior to
the issuance of physical damage insurance coverage. In the Department's
continuing review of its insurance inspection procedures, the Department
has found the need to delay indefinitely the implementation of N.J.A.C.
11:3-36.6(f)7, 8 and 9 in order to keep these rules cost effective.
The Department recognizes that the digital imagery technology required by N.J.A.C. 11:3-36.6(f)7, 8 and 9 are not at a level where it
is cost effective. The Department notes that one of the advantages of
the digital imagery requirements of this section is that it allows almost
immediate retrieval of inspection photos when needed in order to settle
a claim. The Department believes that the current retrieval procedures
are working satisfactorily and that there is no need at this time to require
all insurers to spend large sums of money that would be necessary to
comply with the present rules.
The Department also believes that it is not necessary at this time to
require the digital imagery duplication of photos. Currently, there does
not seem to be a problem with photos being lost or claim settlements
delayed as a result of the current procedure. The Department believes
that the cost for requiring insurers to adhere to the imagery requirements
of this provision is cost prohibitive. Therefore, the Department proposes
that N.J.A.C. 11:3-36.6(f)7, 8 and 9 be repealed. Since N.J.A.C.
11:3-36.6(f)6 is intended to provide for a hard-copy backup system for
the digital imagery system, the Department likewise proposes that it be
repealed.
Social Impact
The proposed amendments are designed to improve the cost effectiveness physical damage insurance inspection system which curtails
fraudulent physical damage claims.
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The proposed amendments will affect all insurers which write private
passenger automobile insurance in this State. The proposed amendments
delete requirements that would have required all insurers that write
private passenger automobile insurance to commence the use of digital
imagery by April 1, 1994. The Department believes that the repeal of
this provision at this time will prove cost effective for insurers.
Economic Impact
The Department expects these amendments to improve the cost effectiveness of the physical damage inspection system and prevent insurers
from incurring additional costs which they may have incurred in order
to adhere to the digital imaging requirements of this rule. Although these
rules will no longer require insurers to commence use of a digital imagery
system as of April 1, 1994, in eliminating the rules' mandate, the Department recognizes that some insurers may find digital imagery useful and
cost-effective based on their individual systems.
Regulatory Flexibility Statement
The proposed amendments do not impose reporting or recordkeeping
or any other compliance requirements on insurance companies
authorized to transact private passenger automobile insurance in this
State. The Department is deleting the digital imagery system requirements in these rules because at this time, the Department does not
believe it is cost effective for insurers; therefore, no regulatory flexibility
analysis is needed.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
11:3-36.6 Standards and procedures for inspection
(a)-(e) (No change.)
(f) Insurers shall utilize authorized representatives and systems
to implement the provisions of this subchapter which meet the
following standards:
1.-3. (No change.)
4. Takes photographs as required in (e)2 through 3 above; and
5. Provides for the storage and retrieval of reports and photographs in a manner that facilitates their use as set forth in paragraph
(j) below[;].
[6. Provides for a backup system or other duplicate or secondary
source for the report and photographs to ensure against loss;
7. For inspections conducted on and after April 1, 1994, provides
the ability to view inspection reports and photographs on a computer
system monitor;
8. For inspections conducted on and after April 1, 1994, provides
the ability to print inspection reports and photographs from a computer system with a code that identifies the document by policy
number, inspection report number or other common identifying
code; and
9. For inspections conducted on and after April, 1, 1994, provides
the ability for all of the insurer's New Jersey claims offices to view
or access the inspection report and photographs.]
(g)-(I) (No change.)

(a)
SMALL EMPLOYER HEALTH BENEFITS PROGRAM
Informational Rate Filing Requirements for Small
Employer Health Benefits Plans
Proposed New Rules: N.J.A.C. 11 :21-9
Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.
Authority: N.J.S.A. 17:1-8.1, 17:1C-6(e), 17B:27A-25f, and
17B:27A-46.
Proposal Number: PRN 1993-666.
Submit comments by December 1, 1993 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
20 West State Street
CN-325
Trenton, New Jersey 08625-0325

INSURANCE

The agency proposal follows:
Summary
These proposed new rules implement the provisions of P.L. 1992, c.162
(the "Act") (N.J.SA 17B:27A-17 et seq.), which provides at N.J.SA
17B:27A-25f that carriers shall make an informational rate filing with
the Commissioner of Insurance ("Commissioner") prior to offering small
employer group health benefits plans. These proposed rules set forth
the form, manner and procedures for making the informational filings.
The Department of Insurance ("Department") is promulgating these
rules in accordance with P.L. 1993, c.162, section 16, which provides a
special procedure whereby the Commissioner may adopt certain actions.
Pursuant to this procedure, the Department is required to publish notice
of its intended actions in three newspapers of general circulation, which
shall include procedures for obtaining a detailed description of the
intended action and the time, place and manner by which interested
persons may present their views. Notice of the intended action is additionally required to be provided by mail or other means to affected
trade and professional associations, carriers subject to the provisions of
N.J.S.A. 17B:27A-27 et seq. and such other interested persons or organizations which may request notification.
Concurrently, the Department is further required to forward the notice
of its intended action to the Office of Administrative Law ("OAL") for
publication in the New Jersey Register. P.L. 1993, c.162, section 16
further provides a minimum 15-day comment period for all interested
persons to comment in writing on the intended action. Following the
expiration of the comment period, the Department may adopt the intended action and the adopted action is submitted to OAL for publication
in the New Jersey Register. The adopted action becomes effective on
the date of the submission or on such later date as the Department may
establish. The Department is modifying this adoption procedure by
extending the lS-day comment period to December 1, 1993. The Department is extending the comment period in order to provide interested
persons additional time in which to submit comments prior to the
adoption of the rules.
Within a reasonable time following the submission of the comments,
the Department is required to prepare a report for public distribution
which lists all parties who provided comments, summarizes the content
of the comments, and provides the Department's response to the data,
views and arguments contained in the comments. A copy of this report
is also filed with the OAL for publication in the New Jersey Register.
NJ.A.C. 11:21-9.1 sets forth the purpose and scope of the subchapter.
NJ.A.C. 11:21-9.2 provides that words and terms defined at NJ.S.A.
17B:27A-17 and N.J.A.C. 11:21 shall be applicable. A definition of
"classification factor" is added.
N.J.A.C. 11:21-9.3 sets forth the filing requirements. Carriers must file
a schedule of premiums and premium rates, a detailed actuarial
memorandum and an actuarial certification. The rules provide for rate
changes and require a subsequent informational filing for that purpose.
N.J.A.C. 11:21-9.4 sets forth the filing procedures, and provides for
curing the deficiencies of incomplete filings upon notice by the Department to the carrier. A formal departmental hearing may be requested
by and is available to any carrier aggrieved by the Commissioner's
determination.
N.J.A.C. 11:21-9.5 provides for public disclosure of filed data or
information except for actuarial memoranda containing confidential and
proprietary information.
N.J.A.C. 11:21-9.6 allows for penalties to be imposed for violations
of the provisions of this subchapter.
Social Impact
These proposed new rules are part of a package designed to implement
the provisions of N.J.S.A. 17B:27A-17 et seq., which establish the New
Jersey Small Employer Health Benefits Program (SEH Program). The
SEH Program is intended to broaden availability and enhance competition in the small employer group health benefits market.
By requiring carriers to submit informational rate filings together with
supporting actuarial information, the Act enables the Commissioner to
obtain information necessary to fulfill the Department's regulatory
responsibilities.
These rules set forth the format, filing requirements and procedures
applicable to informational filings for the SEH Program.
Informational filings made pursuant to this subchapter are public
documents and therefore available for public inspection except as
provided at N.J.A.C. 11:21-9.5.
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Economic Impact
These rules will impact the Department and carriers issuing health
benefits plans in the small employer market. The Department will bear
the cost associated with the review and maintenance of these informational filings. Additional staff may have to be hired for this purpose since
group rate filings have not previously been required.
As distinguished from the impact of the Act itself which requires that
informational filings be made, these proposed rules have a negligible
economic impact on carriers. Most of the documents required to be filed
must be created by carriers issuing health benefits plans in order to
market them. These rules simply provide the form and manner in which
the informational filing is made and require that copies of those documents also be submitted to the Department for filing.
The Department expects that the costs of creating additional documents, and providing information in the format required, will be minimal.
Regulatory Flexibility Analysis
These rules may apply to "small businesses" as that term is defined
in the New Jersey Regulatory Flexibility Act at N.J.S.A. 52:14B-17. These
"small businesses" are carriers issuing health benefits plans in the small
employer market. The Department has no information about the number
of carriers that may be "small businesses," since carriers currently doing
business in New Jersey mayor may not continue to issue health benefits
plans to small employers.
Carriers issuing health benefits plans in the small employer market
will be required to make the informational filing as provided by the Act
in the form specified in these proposed rules which apply uniformly to
all carriers regardless of size.
As noted above, most of the information required is routinely created
by a carrier in order to market health benefits plans to small employers.
To comply with these rules, however, a carrier may be required to obtain
the services of an actuarial consultant if these services are not available
in-house. The Department notes, however, that the use of professional
actuaries is usually required in the development of the carrier's health
benefits plan, rating plan and classification system.
All carriers are required to make an informational rate filing in
accordance with the Act. The compliance requirements in these proposed
rules are minimal and provide some flexibility in the format of the
information filed so long as the required data is present in the filing.
These proposed rules promote uniformity and consistency in the information available to the Commissioner and the public regarding a carrier's
schedule of premiums, rating plan, and classification system for small
employer health benefits plans. Therefore, no differentiation based on
business size is appropriate, or has been provided.
Full text of the proposed new rules follows:
SUBCHAPTER 9.

CARRIERS' INFORMATIONAL RATE
FILING REQUIREMENTS FOR SMALL
EMPLOYER HEALTH BENEFITS PLANS

11:21-9.1 Purpose and scope
(a) The purpose of this subchapter is to establish informational
rate filing requirements and procedures for carriers issuing or renewing small employer health benefits plans pursuant to N.J.S.A.
17B:27A-25f.
(b) This subchapter applies to all carriers issuing health benefits
plans to small employers pursuant to the Act.
11:21-9.2 Definitions
(a) Words and terms defined at N.J.S.A. 17B:27A-17 and N.J.AC.
11:21, when used in this subchapt " shall have the meanings as
defined by the Act or for the chapter unless the context clearly
indicates otherwise.
1. "Classification factor" means any factor used by the carrier to
vary rates based upon characteristics of the employee, employer or
policyholder.
11:21-9.3 Informational rate filing requirements
(a) All carriers issuing standard health benefits plans pursuant to
the Act shall, prior to issuing any such plan, file with the Commissioner an informational rate filing which shall include the following data:
1. A schedule of premiums specifying the standard health benefits
plans offered, indicating the delivery system for each plan, describing

(CITE 25 N.,J.R. 5758)

the benefit differentials for the in-network and out-of-network benefits for selective contracting arrangements and listing the premium
rates to be charged;
2. A description of the rating plan and the numerical value of
the classification factors utilized in the calculation of a group's
premium rate or rates, including but not limited to: age, gender,
industry, geographic location, effective date, and rating categories
(for example, standard and substandard) resulting from underwriting
rules (for example, medical and non-medical);
3. A detailed actuarial memorandum setting forth the assumptions
and methods used in the development of the rates, which shall
include:
i. Recent claim cost experience, a description of the source of
the claim costs and the time period for which the claim costs were
calculated;
ii. The assumptions used in developing the anticipated loss experience, including trend, plan relativity assumptions and the anticipated distribution of business by rating classification described in
(a)2 above and any other factors used; and
iii. If the policyholder will or may receive policyholder dividends
other than the dividends required by N.J.S.A. 17B:27A-25g(2), the
carrier shall also submit the following:
(1) The assumptions for claim adjudication and payment expense,
other administrative expenses, commissions, premium taxes, federal
income taxes, risk margin, profit margin and any other margins
applicable to the filing;
(2) The assumptions for anticipated investment income; and
(3) The assumptions and the carrier's practices for distributing
anticipated divisible surplus including a statement explaining how
divisible surplus will be determined and paid; and
4. A certification signed by a member of the American Academy
of Actuaries attesting to the accuracy and completeness of the
information provided pursuant to (a)l, 2 and 3 above and of the
following information which shall also be included:
i. A statement that the filing is complete;
ii. The issue period for which the filed rates are effective, which
shall not exceed 12 months;
iii. The coverage period, if any, for which the rates for a group
are guaranteed;
iv. A statement of the anticipated incurred loss ratio for each plan
and deductible option which shall not be less than 75 percent of
the premium therefor;
v. For rates to be charged for new business issued on and after
January 1, 1994, and upon the first anniversary date on and after
March 1, 1994, of existing policies or contracts, a statement that the
rating classification will not produce rates (for an individual and for
each family status) for the highest rated group which are greater
than 300 percent of rates (for an individual and for each family
status) produced for the lowest rated group for each policy form
(plan and deductible option);
vi. For rates to be charged beginning on the second policy or
contract anniversary dates after the dates established in (a)4v above,
a statement that the rating classification will not produce rates (for
an individual and for each family status) for the highest rated group
which are greater than 200 percent of rates (for an individual and
for each family status) produced for the lowest rated group for each
policy form (plan and deductible option);
vii. Whether the policies provide that the policyholder will or may
receive policyholder dividends other than the dividends required by
N.J.S.A 17B:27A-25g(2); and
viii. A statement that the factors which will be used to establish
claim reserves are appropriate.
(b) Any carrier which seeks to change its rates for its small
employer group health benefits plans shall, prior to the effective date
of the revised rates, submit to the Commissioner an informational
filing which shall include all of the data set forth in (a) above.
11:21-9.4 Informational filing procedures
(a) Informational filings submitted pursuant to this subchapter
shall be sent to the Department at the following address:
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Attention: SEH Informational Filings
Division of LifelHealth Actuarial Services
New Jersey Department of Insurance
20 West State Street
CN 325
Trenton, NJ 08625-0325
(b) If the Commissioner determines that an informational filing
submitted pursuant to this subchapter is incomplete, the Commissioner shall provide written notice to the carrier specifying those
portions of the filing which are deficient and the information required to be submitted by the carrier. The notice shall specify
whether or not the informational filing is deemed to be in substantial
compliance with the requirements of N.J.A.C. 11:21-9.3. If the Commissioner takes no action with respect to the informational filing
within 30 days of the date of submission thereof, the informational
filing shall be deemed complete.
(c) If the informational filing is found to be in substantial compliance with the requirements of N.J.A.C. 11:21-9.3, the carrier shall,
within 30 days of receipt of written notice in (b) above, provide the
Commissioner with the information required to complete the filing.
Failure on the part of the carrier to comply with the provisions of
this subsection will result in the imposition of a monetary fine
pursuant to N.J.A.C. 11:21-9.6.
(d) If the informational filing is found not to be in substantial
compliance with the requirements of N.J.A.C. 11:21-9.3, no insurance contract or policy may be entered into using the submitted
rates. In such event, the carrier may use the submitted rates only
when the Commissioner has determined that the informational filing
is complete, and has provided written notice of that fact to the
carrier.
(e) Any carrier aggrieved by a determination of the Commissioner
pursuant to (b), (c) or (d) above may request a hearing on the
Commissioner's determination, within 20 days of the receipt of notice
of such determination, as follows:
1. A request for a hearing shall be in writing and shall include:
i. The name, address, and daytime telephone number of a contact
person familiar with the matter;
ii. A copy of the notice involved;
iii. A statement requesting the hearing; and
iv. A concise statement specifying the reason(s) the carrier is
aggrieved by the Commissioner's determination.
2. The hearing shall be conducted pursuant to the Administrative
Procedures Act, N.J.S.A. 52:14B-l et seq., and the Uniform Administrative Procedures Rules, NJ.A.C. 1:1.
11:21-9.5 Public disclosure of filed information
All data or information filed with the Department pursuant to
N.J.A.C. 11:21-9.3(a) are public records and may be disclosed in
accordance with N.J.S.A. 47:1A-l et seq., except that actuarial
memoranda which contain confidential and proprietary information
pursuant to N.J.A.C. 11:21-9.3(a)3 shall not be disclosed by the
Department to any person other than employees and representatives
of the Department.
11:21-9.6 Penalties
Failure to comply with the provisions of this subchapter may result
in the imposition of fines or other penalties provided by law, including suspension or revocation of a carrier's authority to do business
in the State of New Jersey.

COMMERCE AND ECONOMIC DEVELOPMENT

COMMERCE AND
ECONOMIC DEVELOPMENT
(a)
NEW JERSEY DEVELOPMENT AUTHORITY FOR
SMALL BUSINESSES, MINORITIES' AND
WOMEN'S ENTERPRISES
Direct Loan Program
Allocation of Direct Loan Assistance
Proposed Amendment: N.J.A.C. 12A:31-1.4
Authorized By: New Jersey Development Authority for Small
Businesses, Minorities' and Women's Enterprises, Barbara
Lancaster, Chair.
Authority: N.J.S.A. 34:IB-47, specifically N.J.S.A. 34:IB-50(t).
Proposal Number: PRN 1993-667.
Submit comments by January 19, 1994 to:
Richard L. Timmons, Assistant Deputy Director
New Jersey Economic Development Authority
eN 990
Trenton, New Jersey 08625
The agency proposal follows:
Summary
On June 7, 1993, the New Jersey Development Authority ("NJDA")
adopted an amendment to this rule changing the interest rate charged
to borrowers on direct loans from the Federal Discount Rate, to 100
basis points above two-thirds of the value of Moody's "A" Rated Utility
Index (see 25 N.J.R. 2484(b». The amendment proposed herein is made
in order to match the interest rate charged to borrowers to the rate
paid by NJDA on bonds issued to casinos in order to obtain funds
residing with the Casino Reinvestment Development Authority. This
current proposed amendment adds language to the previous amendment
which was inadvertently omitted.
Social Impact
The most significant social impact of the proposed amendment will
be to enable NJDA to remain self-sustaining by insuring that the interest
rate charged to borrowers exceeds the cost of funds to NJDA thereby
enabling NJDA to both recover their administrative costs and to increase
its capital base to expand its direct loan program and to assist more
businesses.
Economic Impact
This proposed amendment will have a negligible impact on the individual borrower of funds from NJDA in that the interest rate will still
be less than that available from conventional lenders. It will have a
beneficial impact on the State by enabling NJDA to continue and to
expand its program of financial assistance to small and minority and
women owned businesses.
Regulatory Flexibility Statement
A regulatory flexibility analysis is not required, as this proposed
amendment imposes no reporting, recordkeeping or compliance requirements on small businesses, as defined under the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq. The proposed amendment changes the
basis for determining the interest rate to be charged on direct loans.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
12A:31-1.4 Allocation of direct loan assistance
(a)-(d) (No change.)
(e) The interest rate on direct loans shall be equal to 100 basis
points above two-thirds of the [value] average rate of Moody's "A"
Rated Utility Index [at the time of the] for bonds available for
purchase during the last 26 weeks preceding the date of loan closing,
with a minimum of five percent.
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TRANSPORTATION
(a)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS
Restricted Parking and Stopping
Routes N.J. 49 in Cumberland County and N.J. 67
in Bergen County
Proposed Amendments: N.J.A.C. 16:28A-1.34 and
1.71
Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.
Authority: NJ.S.A. 27:1A-5, 27:1A-6, 39:4-138.1, 39:4-198 and
39:4-199.
Proposal Number: PRN 1993-675.
Submit comments by January 19, 1994 to:
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The Department of Transportation proposes to amend N.J.A.C.
16:28A-1.34 to establish a handicapped parking space along Route N.J.
49 in the City of Millville, Cumberland County, and to amend NJ.A.C.
16:28A-1.71 to establish a revised "no parking bus stop" along Route
N.J. 67 in Fort Lee Borough, Bergen County. The provisions of these
amendments will improve the flow of traffic and enhance safety along
the highway system.
These amendments are being proposed at the request of the local
governments of the City of Millville and the Borough of Fort Lee, and
as part of the Department's on-going review of current conditions. Based
upon recommendation from the Chief of Police, the Board of Commissioners of the City of Millville approved Ordinance 68-1991 on
November 19, 1991, requesting that a handicapped parking space be
established along Route N.J. 49. The bus stops in the Borough of Fort
Lee have been revised because of the use of articulated buses along
the highway system in Bergen County. The traffic investigations conducted by the Department's Bureau of Traffic Engineering and Safety
Programs confirmed that the establishment of a handicapped parking
space along Route N.J. 49 in Cumberland County and a revised "no
parking bus stop" along Route N.J. 67 in Bergen County were warranted.
Signs are required to notify motorists of the restrictions proposed herein.
Social Impact
The proposed amendments will establish a handicapped parking space
restriction along Route N.J. 49 in the City of Millville, Cumberland
County, and a revised "no parking bus stop" restriction along Route
N.J. 67 in Fort Lee Borough, Bergen County. These actions will improve
traffic flow and enhance safety. Appropriate signs will be erected to
advise the motoring public.
Economic Impact
The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The local
governments will bear the costs for the installation of appropriate parking
restriction signs. The costs involved in the installation and procurement
of signs vary, depending upon the material used, size, and method of
procurement. Motorists who violate the rules will be assessed the appropriate fine in accordance with the "Statewide Violations Bureau
Schedule," issued under New Jersey Court Rule 7:7-3.
Regulatory Flexibility Statement
The proposed amendments do not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
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by the Regulatory Flexibility Act, NJ.S.A. 52:14B-16 et seq. The
proposed amendments primarily affect the motoring public and the
governmental entities responsible for the enforcement of the rules.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
16:28A-1.34 Route 49
(a)-(d) (No change.)
(e) The certain parts of State highway Route 49 described in this
subsection shall be designated and established as restricted parking
space, for the use of persons who have been issued Special Vehicle
Identification Cards by the Division of Motor Vehicles. No other
person shall be permitted to park in these areas. In accordance with
the provisions of N.,J.S.A. 39:4.199, permission is granted to erect
appropriate signs at the following established handicapped parking
space:
1. Along the north side (Main Street) in the City of Millville,
Cumberland County:
i. Beginning 35 feet from the easterly curb line of North 6th Street
to a point 57 feet easterly therefrom.
16:28A-1.71 Route 67
The certain parts of State highway Route 67 described in this
subsection shall be designated and established as "no parking bus
stop" zones where parking is prohibited at all times. In accordance
with the provisions of N.J.S.A. 39:4-199, permission is granted to
erect appropriate signs at the following bus stops:
1. Along the westerly (southbound) side in Fort Lee Borough,
Bergen County:
[i. Along Lemoine Avenue:
(1) Far side bus stops:
(A) Palisade Avenue-Beginning at the prolongation of the
southerly curb line of Palisade Avenue and extending 100 feet
southerly therefrom.
(B) Columbia Avenue-Beginning at the southerly curb line of
Columbia Avenue and continuing to a point 120 feet south therefrom.]
i. Far side bus stop:
(1) Tom Hunter Road-Beginning at the southerly curb line of
Tom Hunter Road and extending 155 feet southerly therefrom.
[(2)]ii. Near side bus stops:
[(A) Myrtle Avenue-Beginning at the northerly curb line of
Myrtle Avenue and extending 107 feet northerly therefrom.]
Recodify existing (B)-(C) as (1)-(2) (No change in text.)
[(D)](3) Bridge Plaza South-Beginning at the northerly curb line
of Bridge Plaza South and extending [105] ISS feet northerly therefrom.
[(E) Forest Road-Beginning at the northerly curb line of Forest
Road and extending 105 feet northerly therefrom.]
[(3)]iii. Mid-block bus stop:
[(A)](1) Between Main Street and Bridge Plaza South-Beginning at a point 132 feet north of the northerly curb line of Main
Street and extending [149] 170 feet northerly therefrom.
[ii. Along Palisade Avenue:
(1) Far side bus stops:
(A) Riverdale Drive-Beginning at the southerly curb line of
Riverdale Drive and extending 165 feet southerly therefrom.
(B) Route N.J. 5-Beginning at the southerly curb line of State
highway Route 5 and extending 114 feet southerly therefrom.
(2) Near side bus stop:
(A) Horizon Road-Beginning at a point 30 feet north of the
prolongation of the northerly curb line of Horizon Road and extending 125 feet northerly therefrom.
2. All bus stops are to be specified lengths measured from the
curb line of the intersecting street, or the prolongation of the curb
line of the street which intersects.]
[3.]2. Along the easterly (northbound) side in Fort Lee Borough,
Bergen County:
[i. Along Lemoine Avenue:]
[(l)]i. Far side bus stops:
[(A) Wall Street-Beginning at the northerly curb line of Wall
Street and extending 107 feet northerly therefrom.

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

Interested Persons see Inside Front Cover

PROPOSALS

(B) Palisade Avenue-Beginning at the northerly curb line of
Palisade Avenue and extending 155 feet northerly therefrom.]
(1) Euclid Road-Beginning at the northerly curb line of Euclid
Road and extending 155 feet northerly therefrom.
(2) Horizon Road-Beginning at the northerly curb line of
Horizon Road and extending 155 feet northerly therefrom.
[(C)](3) Main Street-Beginning at the northerly curb line of
Main Street and extending [130] 155 feet northerly therefrom.
[(D)](4) Bridge Plaza South-Beginning at the northerly curb line
of Bridge Plaza South and extending [150] 155 feet northerly therefrom.
[(E)](5) Lincoln Avenue-Beginning at the prolongation of the
northerly curb line of Lincoln Avenue and extending [140] 155 feet
northerly therefrom.
[(F) Myrtle Avenue-Beginning at the northerly curb line of
Myrtle Avenue and extending 101 feet northerly therefrom.
(G) Kensington Road-Beginning at the northerly curb line of
Kensington Road and continuing to a point 120 feet north thereof.
(H) Washington Avenue-Beginning at the northerly curb line of
Washington Avenue and extending 105 feet northerly therefrom.]
[(2)]ii. Mid-block bus stop:
[(A)](I) Between Bridge Plaza North and Lincoln Avenue-Beginning 326 feet north of the northerly curb line of Bridge Plaza
North and extending [154] 155 feet northerly therefrom.
[ii. Along Palisade Avenue:]
[(1 )]iii. Near side bus stops:
[(A) Route 5-Beginning at the prolongation of the southerly
curb line of Route 5 and extending 155 feet southerly therefrom.]
[(B)](I) Palisade Terrace-Beginning at the northerly curb line
of Palisade Terrace and extending 155 feet southerly therefrom.
(2) Palisade Avenue-Tom Hunter Road-Beginning at the
southerly curb line of Palisade Avenue and extending 155 feet
southerly therefrom.
[(2) Far side bus stop:
(A) Horizon Road-Beginning at the northerly curb line of
Horizon Road and extending 100 feet northerly therefrom.]
(b)-(c) (No change.)

(a)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS
Lane Usage
Route 1-80 In Morris County
Proposed New Rule: N.J.A.C. 16:30-3.9
Authorized By: Kathy A. Stanwick, Deputy Commissioner,
Department of Transportation.
Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:1A-44, 27:21, 39:4-6,
39:4-81 and 39:4-88.
Proposal Number: PRN 1993-672.
Submit comments by January 19, 1994 to:
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The Department of Transportation proposes a new rule at N.J.AC.
16:30-3.9 designating a rush hour high occupancy vehicle (HOY) lane
on Route 1-80 in Morris County between Route 15 and the 1-287
interchange. The left travel lane will be restricted to high occupancy
vehicles (HOY) passenger vehicles with a minimum of two persons
between the hours of 6:00 AM. and 9:00 AM., eastbound, and 3:00

TRANSPORTATION

P.M. to 7:00 P.M., westbound, Monday through Friday. Buses and
motorcycles will also be permitted to use the HOY lane, regardless of
the number of occupants.
Traffic signs will be installed along 1-80 to alert motorists of the HOY
use for the new lanes. The HOY lanes will be restricted to an approximate 10 mile section traversing the following municipalities in Morris
County: Rockaway Township; Denville Township; Parsippany-Troy Hills
Township; Wharton Borough; and Rockaway Borough.
The proposed new rule follows careful consideration by the Department of Transportation including several components:
First, an independent advisory committee was formed to consider the
proposal. The committee was made up of representatives from Morris
County Department of Transportation, Morris County Rides (MC
RIDES), the Somerset County Planning Board, the North Jersey Transportation Coordinating Council, the Federal Highway Administration,
New Jersey Transit, the New Jersey State Police, the New Jersey Turnpike Authority and the New Jersey Department of Transportation.
Second, technical analyses by Parsons, Brinckerhoff, Quade & Douglas
were provided to support the advisory committee. The study found that
HOV lanes on 1-80 were viable, cost-effective, enforceable, and appropriate to complement the State's current employer trip reduction
program. The study predicted that HOY lanes on 1-80 could carry up
to 1,100 HOVs during the morning peak period and 1,500 HOYs during
the evening peak period, saving HOV passengers about 10 minutes
compared to those traveling in adjacent lanes.
Third, an attitude and public opinion survey was conducted. Residents
living along the corridor were conceptually supportive of HOY lanes,
with 72 percent of the 1,201 people surveyed saying that they "favor
strongly" or "favor somewhat" building special lanes for buses and
carpools to those traveling in adjacent general use lanes.
After completion of the technical analyses and public opinion surveys,
the advisory committee recommended that the Department of Transportation establish these HOY lanes. The Department has concurred with
this recommendation and is implementing this proposed new rule
through this proposal.
New Jersey is already home to one of the nation's most successful
HOV lanes. The Lincoln Tunnel priority bus lane carries 725 buses per
hour, removing the equivalent of 34,000 single passenger cars from the
road. Elsewhere around the country, in California, Connecticut and
Virginia, in suburban settings similar to Morris County, HOY lanes have
successfully taken root.
New Jersey can no longer afford to attack traffic congestion just by
building more highways. The Department of Transportation must encourage more people to travel in fewer vehicles, not only to improve
mobility within the State, but also to improve its poor air quality. This
is particularly important in light of the Federal Clean Air Act Amendments of 1990. New Jersey is one of the few States not in compliance
with the law as it applies to ozone and carbon monoxide. These pollutants
are produced primarily by vehicle emissions. The HOY lanes will
enhance those State programs designed to improve air quality through
increased passenger occupancy.
The HOV lanes will be opened upon completion of highway construction on 1-80 adding a new travel lane in each direction, and after
appropriate signs have been installed along 1-80 to inform motorists of
the HOY designation.
Social Impact
The proposed new rule will designate a special reserved lane along
Route 1-80 in the Townships of Rockaway, Denville and Parsippany-Troy
Hills and in the Boroughs of Wharton and Rockaway in Morris County.
These HOY lanes are designed to encourilge multiple occupancy of
vehicles. Increased passenger occupancy will result in a more efficient
use of the State highway network. Persons using the HOY lane will have
improved mobility over those persons riding in general use lanes on 1-80.
Economic Impact
The Department will incur direct and indirect costs for mileage,
personnel and equipment requirements. The Department will pay for
the installation of signs authorizing the use of the left travel lanes as
HOV lanes and State Police enforcement. The costs involved in the
installation and procurement of signs vary, depending upon the material
used, size and method of procurement. Enforcement costs are estimated
at $300,000 for the first year and less in subsequent years. The U.S.
Department of Transportation is providing most of the funding for
implementation of the HOY lane.

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N,J.R. 5761)

You're viewing an archived copy from the New Jersey State Library.

TREASURY-GENERAL

PROPOSALS

There will be a positive economic benefit to those persons who use
the HOV lanes as a result of decreased travel times, less congested travel
flow, shared travel costs and improved air quality.
Motorists who violate the rules will be assessed the appropriate fine
in accordance with the "Statewide Violations Bureau Schedule," issued
under New Jersey Court Rule 7:7-3.
Regulatory Flexibility Statement
The proposed new rule does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed new rule primarily affects the motoring public and the governmental entities responsible for the enforcement of the rules.
Full text of the proposed new rule follows:
16:30-3.9 Route 1-80
(a) The certain parts of State highway Route 1-80 described in
this subsection are designated as special reserved lanes for High
Occupancy Vehicles (HOVs) along the eastbound and westbound
lanes. Such lanes may only be used by passenger vehicles with two
persons minimum, or by buses or motorcycles regardless of occupancy.
1. In Rockaway Township, Denville Township, Parsippany-Troy
Hills Township, Wharton Borough, and Rockaway Borough, Morris
County, the left travel lane:
i. Eastbound- from 6:00 AM. to 9:00 AM., Monday through
Friday from approximate milepost 34.3 (vicinity of Route N.J. 15)
to milepost 44.9 (vicinity of Baldwin Road).
ii. Westbound-from 3:00 P.M. to 7:00 P.M., Monday through
Friday, from approximate milepost 45.0 (vicinity of Beverwyck Road)
to milepost 34.8 (vicinity of Route N.J. 15). In the Dual-Dual
Section, the HOV lane is in the Express Lane Section only.
(b) The requirements of this rule shall become operative upon
installation of appropriate signage of the HOV lane designation
along 1-80 by the New Jersey Department of Transportation.

(a)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS
Mid-Block Crosswalk
Route N.J. 71 in Monmouth County
Proposed Amendment: N.J.A.C. 16:30-10.16
Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.
Authority: N.J.S.A 27:1A-5, 27:1A-6 and 39:4-34.
Proposal Number: PRN 1993-656.
Submit comments by January 19, 1994 to:
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The proposed amendment will establish "mid-block crosswalks" along
Route N.J. 71 in the Boroughs of West Long Branch and Eatontown,
Monmouth County. This action is taken to enhance pedestrian safety
and traffic flow. Each mid-block crosswalk will provide a designated area
for persons to legally cross the roadway at other than an area controlled
and directed by a police officer or a traffic control device, such as a
traffic signal.
As part of a review of current conditions, and upon request from the
local governments, the Department's Bureau of Traffic Engineering and
Safety Programs conducted a traffic investigation. The investigation con-
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cluded that the establishment of "mid-block crosswalks" along Route
N.J. 71 in the Boroughs of West Long Branch and Eatontown, Monmouth County were warranted.
The Department therefore proposes to amend N.J.A.C. 16:30-10.16
to establish these mid-block crosswalks.
Social Impact
The proposed amendment will establish "mid-block crosswalks" along
Route N.J. 71 in the Boroughs of West Long Branch and Eatontown,
Monmouth County. The proposed amendment will provide designated
areas for persons to legally cross the roadway at other than an area
controlled and directed by a police officer or a traffic control device.
Appropriate signs will be erected to advise the motoring Dublic and
pedestrians.
Economic Impact
The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Department will bear the costs for the installation of "mid-block crosswalk"
zone signs. The costs involved in the installation and procurement of
signs vary, depending upon the material used, size and method of
procurement. Motorists who violate the rules will be assessed the appropriate fine in accordance with the "Statewide Violations Bureau
Schedule," issued under New Jersey Court Rule 7:7-3.
Regulatory Flexibility Statement
The proposed amendment does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed amendment primarily affects the motoring public, pedestrians
and the governmental entities responsible for the enforcement of the
rules.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
16:30-10.16 Route 71
(a) The certain parts of State highway Route 71 described in this
subsection shall be designated as a mid-block crosswalk:
1. In Monmouth County:
i. (No change.)
ii. Borough of West Long Branch:
(1) From a point 230 feet north of the northerly curb line of
College Road to a point 15 feet northerly therefrom.
iii. Borough of Eatontown:
(1) From a point 40 feet south of the southerly curb line of Park
Avenue to a point 6 feet southerly therefrom.

TREASURY-GENERAL
(b)
DIVISION OF PENSIONS AND BENEFITS
Teachers' Pension and Annuity Fund
Board Meetings; Procedures
Proposed Amendment: N.J.A.C.17:3-1.1
Authorized By: Board of Trustees, Teachers' Pension and
Annuity Fund, Regina Trauner, Secretary.
Authority: N.J.S.A 18A:66-56.
Proposal Number: PRN 1993-456.
Submit comments by January 19, 1994 to:
Peter J. Gorman, Esq.
Administrative Practice Officer
Division of Pensions and Benefits
CN 295
Trenton, New Jersey 08625
The agency proposal follows:
Summary
The Board of Trustees of the Teachers' Pension and Annuity Fund
proposes to adopt by reference Roberts' Rules of Order as the basis
for its practices and procedures to be used for the conduct of its monthly
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meetings. This amendment does not alter any substantive rules but
merely attempts to codify the rules governing the conduct of the Board's
monthly meetings.
Social Impact
The proposed amendment may beneficially affect the practices and
procedures used to conduct future meetings of the Teachers' Pension
and Annuity Fund's Board of Trustees.
Economic Impact
There will not be any adverse economic impact as the result of the
adoption of this amendment since it merely codifies the rules governing
the procedures to be used concerning the conduct of the Board's meetings.
Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendment does not impose reporting, recordkeeping or other compliance requirements upon small businesses, as defined under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Since the rules of
the Division of Pensions and Benefits only impact upon public employers
and/or public employees, this amendment will not have any adverse effect
upon small business or private industry in general.
Full text of the proposal follows (additions indicated in boldface
thus):
17:3-1.1 Board meetings
(a)-(b) (No change.)
(c) The current rules within Roberts' Rules of Order, effective
as of the effective date of this amendment, as well as future amendments thereto, are adopted and incorporated herein by reference
as the source to be used by the Board of Trustees of the Teachers'
Pension and Annuity Fund in the conduct of its monthly meetings.

COMMUNITY AFFAIRS
(a)
NEW JERSEY COUNCIL ON AFFFORDABLE
HOUSING
Substantive Rules
Reproposed Amendments: N.J.A.C. 5:91-1.3, 5:92-1.1
and 13.1
Reproposed New Rules: N.J.A.C. 5:93
Authorized By: New Jersey Council on Affordable Housing,
Christiana Foglio, Chairperson.
Authority: N.J.S.A. 52:27D-301 et seq., specifically 52:27D-307.
Proposal Number: PRN 1993-673.
A public hearing will be held from 1:00 P.M.-5:00 P.M. on Wednesday,
January 19, 1994 at the following location:
William Ashby Building
101 South Broad Street, Room 134
Trenton, New Jersey 08625
Submit written comments by February 3, 1994 to:
Art Bernard, Executive Director
Council on Affordable Housing
CN 813
Trenton, NJ 08625
Summary of Hearing Officer Recommendations and Agency
Responses:
Hearings on the proposed amendments and new rules were held on
April 14, 15 and 22,1993 in Galloway, North Brunswick, and Morristown,
New Jersey, with either Christine Foglio or Art Bernard serving as
hearing officer. The new rules proposed at N.J.A.C. 5:91-14 (see 25
N.J.R. 1118(a) were adopted at 25 N.J.R. 3753(a), effective August 16,
1993, and the recommendations of the hearing officer are contained in
that adoption. The hearing officer recommendations and the agency
responses for the rules proposed at N.J.A.C. 5:93 and the amendments
at N.J.A.C. 5:92-1.1 are summarized below, in the Summary of
Comments and Agency Responses.

COMMUNI1Y AFFAIRS

As a result of the comments received, the Council has determined
that the reproposal of the new rules and the amendment of N.J.A.C.
5:91-1.1 is appropriate. The reproposal follows the summary of comments
and responses.
The hearing record may be reviewed by contacting Art Bernard,
Council on Affordable Housing, CN 813, Trenton, N.J. 08625.
List of Commenters
1. Edward Buzak, Esq., Montville, NJ
2. Stephen Eisdorfer, Esq., Assistant Deputy Public Advocate,
Department of the Public Advocate, Trenton, NJ
3. Harvey S. Moskowitz, P.P., Moskowitz, Heyer & Gruel, PAPlanning Consultants
4. John Lynch, P.P., AICP, Consultants, Oueale & Lynch, Yardley,
PA
5. John M. Payne, Esq., Rutgers University, S.I. Newhouse Center for
Law & Justice, Newark, NJ
6. Jeffrey Surenian, Esq., Lomell, Muccifori, Adler, Ravaschiere,
Amabile & Pehlivanian, Toms River, NJ
7. Dr. Timothy E. Paul, M.S., M.D., M.B.A., Division of Mental
Health Advocacy, State of New Jersey
8. Richard Dieterly, Esq., Gebhardt & Kiefer, Clinton, NJ
9. Peter Buchsbaum, Esq., Greenbaum, Rowe, Smith, Ravin & Davis,
Woodbridge, NJ
10. Joseph Riggs, President, New Jersey Builders Association,
Plainsboro, NJ
11. Regina Purcell, Associate Director for Social Concerns, New
Jersey Catholic Conference, Trenton, NJ
12. Tri-City Peoples Corporation, Newark, NJ
13. Diane Sterner, Executive Director, Affordable Housing Network,
Trenton, NJ
14. Alice Belcher, Senior Planner, Sussex County Planning
Department
15. Stephen H. Shaw, Esq., Sparta, NJ
16. David G. Sciarra, Esq., and Melville D. Miller, President, Legal
Service of New Jersey, New Brunswick, NJ
17. Glenn S. Patterson, City of New Brunswick
18. Francis A. Margalotti, Borough Attorney, Oceanport Borough, NJ
19. Granville D. MaGee, Esq., Upper Freehold Township, MaGee,
Pagano and Isherwood, Wall Township, NJ
20. Barbara A. Seward, Red Bank, NJ
21. Carolyn J. Gara, Treasurer/CFO, Township of Warren, NJ
22. Richard S. Cramer, P.P., AICP, Senior Supervising Planner,
Townplan Associates, Middletown, NJ
23. Melanie A. Hudak, Lawrenceville, NJ
24. Ronald S. Dancer, Mayor, Township of Plumsted, NJ
25. Donna M. Rose, Executive Administrator, Monmouth Housing
Alliance, Red Bank, NJ
26. Francis Banisch, III, PP/AICP, Banisch Associates, Sergeantsville,
NJ
27. Fred Michaeli, Planners Diversified, Summit, NJ
28. Louis S. Glass, P.P., AICP, Louis Glass Associates Planning, Bala
Cynwyd, PA
29. Patrick J. McNamara, Esq., Township of Aberdeen, Carpenter,
Bennett & Morrissey, Newark, NJ
30. John D. Maczuga, P.P., AICP, Bay Pointe Engineering Assoc., Inc.,
Pt. Pleasant Beach, NJ
31. Robert Broughton, Director, Gloucester County Office of County
and Municipal Government Services, and Kenneth A. DiMuzio, Esq.,
Special Counsel, Hoffman, DiMuzio & Hoffman, Woodbury, NJ
32. The Affordable Housing Coalition of Burlington County, Inc., Mt.
Holly, NJ
33. Clifford R. Lundin, Mayor, Borough of Hopatcong, NJ
34. George J. Wickard, Chairman, Hunterdon County Planning Board,
Flemington, NJ
35. Kenneth A. DiMuzio, Esq., Logan Township Attorney, and Peter
P. Karabashian, Logan Township Planner, Hoffman, DiMuzio &
Hoffman, Woodbury, NJ
36. Edward J. Dolan, Chairman of Legislative Committee, New Jersey
Manufactured Housing Association (NHMHA), Trenton, NJ
37. Vincent W. Domidion II, Colts Neck, NJ
38. Roy C. Epps, President, and Kristin Mateo, Housing Specialist,
Civic League of Greater New Brunswick, Inc., New Brunswick, NJ
39. P. David Zimmerman, P.P., Planning Consultant, Morristown, NJ
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40. George Fuchs, Chairman, Planning Board, Borough of Far Hills,
NJ
41. John T. Chadwick, IV, P.P., Franklin Park, NJ
42. Richard R. Ragan, P.P., Ragan Design Group, Medford, NJ
43. Donald Cush, Planning Chairman, Chairman, Township of
Clinton, NJ
44. Grace Anne LaBarre, Director, Community Development, County
of Morris, Morristown, NJ
45. Morris County Comprehensive Emergency Assistance System
Committee (CEAS), Morristown, NJ
46. David Hildreth, Supervisor, Middlesex County Board of Social
Services, New Brunswick, NJ
47. Barbara Burgess Wolfe, Mayor, East Amwell Township, Ringoes,
NJ
48. William J. Butler, Housing Coordinator, Collaborative Support
Programs of New Jersey, Freehold, NJ
49. Barbara Walsh, P.P., County of Bergen, Hackensack, NJ
50. James J. Truncer, Secretary-Director, Board of Recreation
Commissioners, Lincroft, NJ
51. Robert Bzik, P.P., AICP, Director, Somerset County Planning
Board, Somerville, NJ
52. Gary Kratz, Borough Administrator, Borough of Waldwick, NJ
53. James C. Henbest, Acting Housing Officer, Township of Dover,
NJ
54. Michael F. Spicer, Esq., Jamieson, Moore, Peskin & Spicer,
Princeton, NJ
55. Eric K. Snyder, Eric K. Snyder & Associates, Inc., Andover, NJ
(Frelinghuysen Township; Township of Byram; Borough of Andover;
Township of Liberty)
56. Malcolm Kasler, P.P., AICP, Kasler Associates, Hackensack, NJ
(City of Hackensack; Borough of Bergenfield; Township of Mahwah;
Borough of Englewood Cliffs; Township of Teaneck; Borough of Saddle
River; Borough of Harrington Park; Borough of Old Tappan; and
Borough of Montvale)
57. Jill A. Hartmann, P.P., Michael Kauker Associates, Butler, NJ
58. Ronald R. Reisner, Esq., Tucci & Reisner, West Long Branch,
NJ
59. Carolyn B. Neighbor, P.P., The Schoor DePalma & Caner Group,
Inc., Phillipsburg, NJ
60. William Dressel, Jr., Assistant Executive Director, New Jersey
League of Municipalities, Trenton, NJ
61. Fred F. Suljic, P.P., Administrator, County of Sussex, Newton, NJ

Summary of Public Comments and Agency Responses on
Original Proposal:
The Council has organized the comments on its original proposal (25
N.J.R. 1118(a» and its responses by subject, with subchapter categories.
Subchapter 1. General Provisions
1. COMMENT: With regard to the definition of "suitable site," the
Council might provide more direction as to what it means by "compatible
land uses" and "access to appropriate streets."
RESPONSE: Given the unique character of each municipality and the
unique circumstances of each site, it is difficult to provide specific
guidance on these matters. Each case must be viewed individually within
the framework of sound planning principles.
2. COMMENT: The definition of "certified applicant" assumes
certification by a municipal authority. The Council should amend the
definition to clarify that the municipal authority may be a designated
State or regional authority.
RESPONSE: The Council's rules specifically allow a municipality to
contract with an authority approved by the Council. Such authority may
be the DCA Mfordable Housing Management Service or another
authority approved by the Council.
3. COMMENT: Are buildings with four units or less considered a
multifamily unit for purposes of filtering?
RESPONSE: No.
4. COMMENT: The proposed regulations perpetuate the fallacy of
the prior round, which is to measure present or indigenous need using
substandard housing conditions as a surrogate.
RESPONSE: The choice to define indigenous need through census
surrogates is consistent with the previous methodology, which was upheld
by the courts. Calton Homes, Inc. v. Council on Affordable Housing, 244
N.J. Super. 438 (App. Div. 1990), certif denied 127 N.J. 326 (1991); see
also In re Township of Warren, 132 N.J. 1 (1993). It is also consistent,
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although somewhat different, with the consensus methodology employed
by the Superior Court judges assigned to Mount Laurel cases following
the Mount Laurel II Decision. See AMG Realty Co. v. Township of
Warren, 207 N.J. Super. 388 (Law Div. 1984).
5. COMMENT: The Council should develop a better definition of
"alternative living arrangements."
RESPONSE: The Council studied a variety of facilities before
developing its definition of alternative living arrangements. It found that
some facilities are primarily residential and provide little health care.
Others provided a great deal of health care. The facilities that the
Council found to be primarily residential facilities were included in the
definition.
Subchapter 2.

Municipal Determination of Present and Prospective
Need

6. COMMENT: The Council's estimate of need improperly excludes:
those living in physically sound housing but obliged to pay more for
housing than they can afford without giving up other necessities of life;
those who have no permanent housing at all; those who have been
obliged to double or triple up in existing housing units; those who are
currently residing in institutions or group quarters because of the unavailability of safe, decent affordable housing; the mentally ill and the
physically handicapped. By not including all of these households, the
Council seriously misleads the public and our policy makers as to the
reality of the State's housing problems. The State's Comprehensive
Housing Assistance Strategy (CHAS) indicates that New Jersey has
660,000 households in need. Clearly, the Council's new need number
of 118,000 units is too low.
RESPONSE: The Council on Affordable Housing (Council) was
created by the Fair Housing Act to address the need for low and
moderate income housing caused by municipal exclusionary zoning as
defined in the Mount Laurel decisions, Burlington County NAA.C.P. v.
Mount Laurel, 67 N.J. 151 (1975) (Mount Laurel I) and Southern Burlington County N.AA.C.P. v. Mount Laurel, 92 N.J. 158 (1983) (Mount
Laurel II). In developing its estimate of need, the Council has included
those low and moderate income households living in substandard housing, all low and moderate income households the Council believes have
formed between 1987 and 1993 and all the low and moderate income
households that are expected to form during a 1993-1999 projection
period.
The methodology developed by the Council is very similar to the one
developed in Superior Court prior to the formation of the Council. The
Supreme Court which established the constitutional obligation that led
to the formation of the Council, has upheld the Council's definition of
need in its Calton Homes and Warren decisions.
It is not true that the Council's estimates of need exclude households
in the various categories mentioned in the comment. For example,
overcrowding is one of the surrogates of deficient housing used by the
Council in estimating those low and moderate households living in
substandard housing. The use of overcrowding in this methodology was
adopted by the Council after the Superior Court, in Ringwood (see
Countryside Properties, Inc. v. Borough of Ringwood, 205 N.J. Super. (Law
Div. 1984» found this method of estimating low and moderate income
households in substandard housing to be more reliable than other
proposed methodologies. The Council's estimates also include, to a
certain extent, the homeless, mentally ill and those paying a disproportionate share of their income on housing. While the Council's
methodology has never counted households in dormitory shelters or
people who have no means of shelter, it does include those living in
motels or existing transitional housing if such shelter is substandard. The
methodology also includes all low and moderate income households that
have formed since 1987 and all future low and moderate income
households expected to form between 1993 and 1999. These households
include the homeless, mentally ill and those paying a disproportionate
share of income on housing.
The commenter, the general public and State policy makers should
not view the Council as the sole component of the State's comprehensive
housing strategy. The State Comprehensive Housing Assistance Strategy
(CHAS) was developed to allocate Federal dollars to respond to all
households in need.
The CHAS estimates that there are 660,000 households in need,
including households living in standard housing. However, it does not
conclude that New Jersey needs 660,000 new housing units. Rather, it
develops a strategy of expansion and better integration of housing subsidy
and social service programs for households in need. It speaks of program
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after program designed not only to supply housing, but to also
supplement income and address the social service needs of all low and
moderate income households. In mentioning the Council, the CRAS
does so in the context of addressing the segment of need caused by
municipal land use practices. As discussed above, the Council has
developed criteria for quantifying that segment of need and has
determined that municipal land use and development practices have
created a need for the construction or rehabilitation of 118,000 low and
moderate income units.
7. COMMENT: The methodology allocates housing need to
municipalities based on the State Development and Redevelopment Plan
(SDRP). Undeveloped land has been weighted by planning area in the
allocation of housing need. The weighting system used by the Council
results in a disproportionate share of need in those areas of the State
designated as Planning Areas 1 and 2.
RESPONSE: The Council discussed the use of the SDRP in allocating
housing need. The weighting system referred to by the commenter was
part of that discussion that resulted in a memorandum of understanding
between the Council and the State Planning Commission. The weighting
system is designed to allocate more of the State's housing need to those
communities that have both the land and the existing infrastructure
necessary to accommodate the housing need.
8. COMMENT: The allocation of housing need to SDRP Planning
Areas 4 and 5 are contrary to the SDRP and has severe planning
consequences to these areas of the State.
RESPONSE: The policy of the SDRP is that all areas of the State
can and will grow. As growth occurs, each municipality should accept
a share of the region's housing need. Within Planning Areas 4 and 5,
municipalities should accommodate this need in planned or existing
centers.
9. COMMENT: To the extent filtering occurs, it probably benefits
moderate income households more than low income households.
Therefore, municipalities should receive reductions from their moderate
income housing obligations and provide for more low income units when
they compile their housing elements.
RESPONSE: The Council has no statistical data that would justify such
a policy. In addition, municipalities receive reductions for filtering based
on their past acceptance of a diverse housing stock. Much of that housing
stock was in place prior to the Council's rules regarding the distribution
of low and moderate income units. The communities that accepted a
diverse housing stock came closer to addressing the spirit of the Mount
Laurel II decision than many other communities. By doing so, they
created long term opportunities for low and moderate income people
prior to specific rules by the Council. It is not statistically justified or
appropriate to qualify the reductions in any way.
10. COMMENT: The undeveloped land cap proposed in the rules
does not recognize that some communities can address some of their
obligation without relying on vacant land. It is also based on the premise
that all land will be developed at six units per acre. However, in some
communities, much higher densities are appropriate. The elimination of
the undeveloped land cap would allow for municipalities to demonstrate
their capacity to address their housing obligation based on the character
of the community.
RESPONSE: The Council agrees with the commenter and has revised
its rule proposal.
11. COMMENT: Housing units subtracted from specific communities
via the undeveloped land cap should be reallocated to other
municipalities within the housing region.
RESPONSE: The Council has revised its rule proposal and has
eliminated the undeveloped land cap.
12. COMMENT: What does the Council mean in N.J.A.C.
5:93-2.16(c) when it says that the undeveloped land cap shall not
circumvent the Council's adjustment process?
RESPONSE: The undeveloped land cap has been eliminated from the
rule reproposal, in part, because the Council's adjustment process
provides for a more accurate calculation of municipal development
potential.
13. COMMENT: Why was Sussex County included in a region with
Bergen, Hudson and Passaic Counties when Sussex County has stronger
commuter ties with Morris, Essex and Union Counties?
RESPONSE: Commuting patterns was only one factor in establishing
housing regions. The Council also tried to develop a stronger link to
the need generated from a housing region and the amount of
undeveloped land available to address the need. This was a consideration
cited by the Supreme Court in the Mount Laurel II opinion.
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14. COMMENT: The need for Sussex County increased by 67 percent
at a time when the need in other parts of the State decreased. This
increase is not warranted in an area of the State that is designated as
Planning Area 4 and 5.
RESPONSE: The Council would not agree with the characterization
that need increased or decreased in various parts of the State. The need
was recalculated to reflect a 1987-1999 need. Those calculations reflect
the latest census information, a realistic appraisal of 1987-1993 growth
and a 1993-1999 projection of growth. The estimates also are consistent
with the SDRP as reflected in a memorandum of understanding between
the Council and the State Planning Commission. The housing obligations
also reflect past housing activity. Therefore, many of the communities
that have a higher 1987-1999 than 1987-1993 obligation are communities
that chose not to address their previous obligation.
15. COMMENT: The Council has generated estimates of undeveloped
land based on a land satellite. The Council should develop a mechanism
to alter municipal housing allocations based on errors made by the
satellite.
RESPONSE: The Council used the satellite data in order to direct
the housing need into areas that could accommodate the need in a
manner that was sensitive to the SDRP. The satellite does not result
in precise estimates of undeveloped land; but it classifies land
consistently, based on the image reflected from the Earth. Because these
measurements are uniform throughout the State, the Council has
determined that the satellite is a reasonable and fair tool with which
to calculate reasonable regional shares that may be used to allocate
housing need to municipalities in each housing region. (See Appendix
B.) Therefore, the Council will not accept challenges to a particular
municipality. Rather, based on an error in the calculation of undeveloped
land, a party in the process seeking to alter the Landsat calculation must
demonstrate that the regional share of undeveloped land is incorrect.
In other words, the focus in such a determination must not be on the
estimate of undeveloped land for anyone municipality; but rather on
the relationship defined by the undeveloped land in a specific
municipality divided by the undeveloped land in the region.
16. COMMENT: The Council should accept alternatives to its exterior
housing survey when parties want to present a case that the census
estimates of substandard housing occupied by low and moderate income
households is incorrect. There is a data base of the housing stock in
Hunterdon and Somerset Counties that the Council should consider.
RESPONSE: The Council may consider alternatives that are
presented, and will base its evaluation on the reliability of the alternative
approach in determining the structural condition of the housing unit.
17. COMMENT: The Council should develop a process to recalculate
a municipal housing obligation based on errors in the SDRP.
RESPONSE: When a party moves to amend a municipal housing
obligation based on an error in the SDRP, the Council will consult with
the Office of State Planning and determine if an error has been made
and, if so, whether the error warrants a recalculation of the municipal
housing obligation.
18. COMMENT: The Council should develop rules that would allow
municipalities to determine their own need based on the long-term ability
of the municipality to address low and moderate income housing. This
would be preferable to calculating a municipal obligation every six years
based on a regional need.
RESPONSE: The Council considered such an approach and decided
to utilize the proposed methodology. The Council did not believe that
such an alternative approach had been developed to a point that it was
as credible as the proposed methodology. The approach advocated by
the commenter also has not been developed to the point where it
provides coherent direction as to crafting a housing element and fair
share plan.
19. COMMENT: The methodology for determining housing need
should include low and moderate income households living in
overcrowded rental housing units.
RESPONSE: Overcrowding is one of the census surrogates of
substandard housing that is used in determining the number of low and
moderate income households living in substandard housing.
20. COMMENT: The undeveloped land cap does not make sense in
various parts of the State because it caps the municipal housing obligation
based on a suburban density that is much lower than the prevailing
density of a specific municipality.
RESPONSE: The Council agrees and has eliminated the undeveloped
land cap from the methodology.
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21. COMMENT: The Council should develop a more realistic method
of estimating indigenous need that does not assume that every
substandard housing unit is occupied by a low and moderate income
household.
RESPONSE: In developing its rules, the Council elicited the
comments of professionals in the field on this subject. The consensus
was that, although the census is an imperfect means to estimate the
quality of housing at the municipal level, it was the best tool available.
However, the Council's methodology does not assume that every
substandard unit is occupied by a low or moderate income household.
Therefore, the commenter's premise is incorrect.
22. COMMENT: The Council should cap the municipal 1987-1999
obligation to be no more than 25 to 30 percent more than the municipal
1987-1993 housing obligation.
RESPONSE: There are problems associated with limiting the
1987-1999 obligation based on a percentage of an obligation for any
previous period. Such a cap does not consider the policies of the SDRP;
it does not consider growth that has occurred in the municipality; nor
does it include other factors that affect a municipality's responsibility
and capacity to accept affordable housing.
23. COMMENT: What does it mean when a municipality has an
unmet 1987-1999 housing obligation but has a VL designation?
RESPONSE: The VL designation means that the Council's records
indicated that the municipality has received a vacant land adjustment
for its inclusionary obligation. In municipalities that received repose from
the Superior Court, the Council's information is secondhand. Therefore,
the Council will have to verify that a vacant land adjustment is
appropriate. However, assuming a vacant land adjustment is appropriate,
the VL deisgnation indicates that the municipality has a realistic
development potential of zero. Thus, the municipal inclusionary
obligation to address the 1987-1999 housing obligation is limited to
ensuring a contribution toward affordable housing as development and
redevelopment occurs.
24. COMMENT: The Council should reduce its estimates of need
because it is not likely that the State will be able to produce the housing
to meet the need.
RESPONSE: The Council has included low and moderate income
households living in substandard units and projections of low and
moderate income household formation in its estimates of need. It has
also adopted a cumulative approach to estimating need, establishing the
principle that the need does not disappear if unaddressed. These
estimates of need are not synonymous with what may actually occur
during any six year planning period. However, by providing the
opportunity, municipalities make it much more likely that the low and
moderate income housing will actually be built.
In addition, the commenter's remarks seem predicated on new
construction activity by the private sector. Yet, there are several other
ways to address much of the need. Approximately half of the need may
be addressed through rehabilitation activity. A municipality may choose
to enter into a regional contribution agreement, or create accessory
apartments, or construct its own housing through a non-profit
corporation.
25. COMMENT: The Council should clarify how it uses the term
"undeveloped residential land" that appears in N.J.A.C. 5:93-2.16.
RESPONSE: The Council has deleted this concept, because it was
part of the undeveloped land cap that has been deleted from the
proposal.
26. COMMENT: Since spontaneous rehabilitation is a projection of
substandard housing units that will be rehabilitated by the private sector
and benefit low and moderate income households, it probably should
not exceed the indigenous need.
RESPONSE: The Council agrees with the commenter and has limited
the impact of spontaneous rehabilitation to the indigenous need at
N.J.A.C. 5:93-2.12.
27. COMMENT: If a municipality received an altered 1987-1999
housing obligation based on successful challenges to the covered
employment or growth area calculations, the altered covered employment
and/or growth area data should be used to calculate the prior cycle
prospective need.
RESPONSE: Data refinements that were approved by the Council
during the previous substantive certification process will be recognized
in recalculating prior cycle prospective need. Those recalculations shall
be made on a case-by-case basis as municipalities present information
regarding prior cycle data refinements.
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28. COMMENT: When a municipality receives a vacant land
adjustment under the rule proposal, it must capture a contribution
towards low and moderate income housing as development and
redevelopment occur. The same should be true when a municipal
obligation is limited by the undeveloped land cap.
RESPONSE: The undeveloped land cap has been removed from the
rule reproposal, for the reasons indicated in the Summary which follows.
29. COMMENT: The proposed housing allocations do not reflect
environmentally sensitive areas within specific municipalities.
RESPONSE: The allocation of 1987-1999 housing need was heavily
skewed to areas where infrastructure exists and areas to which
infrastructure can be extended. Thus, most of the housing need was
allocated to SDRP Planning Areas 1, 2 and 3. Very little of the need
was allocated to those planning areas considered environmentally
sensitive by the State Planning Commission. In addition, the Council's
adjustment process and criteria for selecting suitable sites within
municipalities are totally consistent with DEPE regulations.
30. COMMENT: The Council should be very open to amendments
in housing allocations based on flaws inherent in the land satellite. The
satellite cannot determine lands that have limited development potential
due to wetlands, steep slopes and underlying rock formations.
RESPONSE: The land satellite is a tool to direct housing need in
a manner that is sensitive to the land available in the municipality and
the policies of the SDRP. The Council believes that its use is a vast
improvement to allocating housing need without any sense of
undeveloped land and the goals of the SDRP. It is not sensitive to various
environmental constraints. However, the Council's adjustment process
and site selection criteria are sensitive to environmental considerations.
In order to alter the municipal housing allocation based on Landsat,
a municipality must convince the Council that its regional share of
undeveloped land is clearly incorrect.
31. COMMENT: Non-residential equalized evaluation is a factor used
in allocating housing need to municipalities. The data used for this factor
is generated from a 1990 publication from the Division of Local
Government Services. How would a municipality dispute the information
in this publication?
RESPONSE: The Council believes that this publication provides the
best source of this type of data for all municipalities in the State.
32. COMMENT: The proposed methodology replaces the covered
employment factor with a factor based on non-residential rateables. As
a result, some municipalities have seen their housing obligations increase
dramatically. It appears that one solution would be to moderate the
difference by creating a ratio of covered employment to non-residential
rateables.
RESPONSE: In proposing this change to the methodology, the
Council found that the many inaccuracies in covered employment data
resulted in errors regarding the regional shares of covered employment
assigned to municipalities. These errors resulted in inaccurate housing
allocations that needed to be corrected. Correcting these errors was both
costly and time consuming.
The Council has found a strong relationship between non-residential
rateables and actual employment. The non-residential rateables data is
much more accurate than the covered employment data. Therefore, the
Council believes that it will result in more accurate housing allocations
that will expedite the substantive certification process.
33. COMMENT: The 20 percent cap permits a full 100 percent of
the 1993 housing stock to be dedicated to providing low and moderate
income housing units. This would allow municipalities to rezone and
double their housing stock in potentially six years. It would be more
prudent to limit the housing obligation based on 35 percent of the
existing housing stock.
RESPONSE: The rule referenced by the commenter was a response
to the language in the Fair Housing Act that allows the Council to limit
the municipal housing obligation to ensure against drastic alteration of
a municipality. The Council sees no reason to alter this rule at this time.
COAH believes that raising the limit to 35 percent would result in an
impermissible dilution of the housing obligation.
34. COMMENT: The apparent object of the prior cycle prospective
need calculation, to avoid rewarding municipalities that failed to meet
their 1987-1993 obligation, is a sound one; but the concept is not taken
far enough. In addition to requiring municipalities to address their prior
cycle prospective need (or a portion thereof), the Council should require
municipalities to address their prior cycle reallocated present need.
RESPONSE: Reallocated present need is estimated through use of
the census. It is an estimate of substandard units occupied by low and
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moderate income households at a specific point in time. Therefore, the
Council does not view it as a cumulative obligation.
35. COMMENT: It is unclear how the 1.2 multiplier and the 95
percent ceiling on demolitions are derived.
RESPONSE: Demolitions are multiplied by 1.2 to account for the fact
that there are more demolitions in the low and moderate income housing
stock than in the housing stock as a whole. The 95 percent ceiling is
to ensure that the share of low and moderate income demolitions do
not exceed total demolitions.
36. COMMENT: The proposed rules on filtering are somewhat of an
improvement because of the addition of an age factor in estimating the
rate of filtering. The underlying problem is that the data from the
American Housing Survey is aggregated and is not available at the
municipal level. The Council should eliminate filtering from the
calculation or, in the alternative, either cap filtering by some regional
standard or require municipalities to find specific housing units that are
likely to "filter" in the municipality.
RESPONSE: Filtering is a projection based on the American Housing
Survey. The Council believes the Survey is the best information available
on which to base such projections. In addition, the proposed methodology
is sensitive to changes in filtering trends. Whereas the latest American
Housing Survey demonstrated that the Council overstated the amount
of filtering that occurred since 1987, the Council adjusted the projections
downward and incorporated a revised estimate of actual filtering in the
estimates of prior cycle prospective need.
37. COMMENT: As with filtering, it would be more accurate to utilize
an age factor in conjunction with the two to four family unit factor to
estimate conversions.
RESPONSE: Conversions are not correlated with age, as is the case
for filtering, since almost all of the recent multifamily building has been
units of five or more. There is no need to correlate two- to four-unit
structures with age because the vast majority already are old.
38. COMMENT: The concept of spontaneous rehabilitation is flawed
because it fails to incorporate any estimate of whether the rehabilitated
unit will remain affordable to the low and moderate income household.
It should be eliminated from the methodology.
RESPONSE: Spontaneous rehabilitation involves a housing unit that:
was initially occupied by a low or moderate income household; has
undergone extensive rehabilitation; and is still occupied by a low or
moderate income household.
39. COMMENT: It is inappropriate to allow a reduction for every
paper unit contained in a housing element certified by the Councilor
granted repose by the Superior Court. Such a plan may have met the
test of realistic opportunity at one time, but, in hindsight, or due to
changing circumstances, no longer provides for a realistic opportunity.
RESPONSE: The reductions are subject to further review by the
Council, pursuant to N.J.A.C. 5:93-3.5. That review may occur when a
municipality petitions for substantive certification or when, pursuant to
the motion process in the Council's procedural rule, a party requests
an amendment to a municipal plan. The Council has amended its rule
proposal to make it clear that sites previously zoned for inclusionary
development are subject to review.
40. COMMENT: The Council should clarify N.J.A.C. 5:93-2.14 to
state that if the reduction information is incorrect, the municipal
obligation may increase or decrease.
RESPONSE: N.J.A.C. 5:93-3.1(b) states that the municipal housing
obligation will increase or decrease if the reduction assumed by the
Council is incorrect. The Council has also modified its rule proposal to
clarify that it will review inclusionary sites zoned in the past to determine
if they warrant a reduction.
41. COMMENT: The undeveloped land cap should be eliminated. It
is unnecessary, due to the Council's adjustment process. It also eliminates
housing need in areas where housing can be built, because the density
assumption upon which it is based is inappropriate in various parts of
the State.
RESPONSE: The undeveloped land cap has been eliminated from the
methodology, for the reasons indicated in the Summary which follows.
42. COMMENT: If the Council caps the municipal obligation based
on undeveloped land, it should reallocate the housing obligation so that
the housing units are not lost.
RESPONSE: The undeveloped land cap has been deleted from the
methodology, for the reasons indicated in the Summary which follows.
43. COMMENT: The cap based on 20 percent of the municipal
housing stock is flawed because it assumes the municipality can only zone
to address its housing need.
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RESPONSE: The Council is not empowered to require municipalities
to spend municipal dollars to subsidize low and moderate income housing
opportunities. Municipalities are free to zone land in order to address
their housing obligation. Therefore, the Council believes that the
assumption behind the cap based on 20 percent of the municipal housing
stock is appropriate.
44. COMMENT: The Council has corrected some of the weaknesses
of the land satellite with geographically sensitive census data. Areas
depicted, by the census, as having a density of .5 units per acre or more
are depicted as developed. This is not fair to those municipalities that
have been developed with larger lots.
RESPONSE: The Council believes that the .5 units per acre is a
reasonable standard. The commenter should be aware that the
undeveloped land is weighted by planning area. In Planning Areas 4 and
5, where one would expect to be able to justify larger lots, the
undeveloped land was not a factor in allocating housing need.
45. COMMENT: Using undeveloped land as a factor resulted in
unfairly high allocations to Sussex County.
RESPONSE: Undeveloped land was weighted by planning area. In
Planning Areas 4 and 5, undeveloped land was discounted altogether.
It is the Council's understanding that all of Sussex County is in Planning
Areas 4 and 5. Therefore, the undeveloped land factor was not a factor
in Sussex County's housing allocations.
46. COMMENT: The use of equalized assessed value is not a valid
tool in the determination of the value of nonresidential ratables within
a housing region as the assessed values are only equalized within a
municipality and the equalization factors within a housing region could
differ.
RESPONSE: The equalization ratio is calculated for each municipality
and summed to the housing region. The Council has determined that
it is an entirely appropriate tool for comparing values of property in
each municipality relative to the housing region.
47. COMMENT: The Council should modify its rules to conform with
the legislation that requires no municipality with a post-credited, post
adjusted fair share beyond 1000 units to do more than implement a plan
for 1000 units "within six years from the grant of substantive certification
absent extraordinary circumstances."
RESPONSE: The Council has modified its rules, at subchapter 14,
to conform to this recent legislation, as indicated in the Sumamry which
follows.
48. COMMENT: The income factor used to allocate housing need
results in a disproportionate amount of housing need in some
municipalities.
RESPONSE: The income factor is only one factor in allocating need
to municipalities. The Council believes wealthier municipalities have a
greater capacity and responsibility to create opportunities for low and
moderate income housing.
49. COMMENT: The proposed rules show a marked decrease in the
number of low and moderate income households living in substandard
housing. It achieves this reduction by changing the statistical indicators
for estimating the number of physically substandard units.
RESPONSE: The Council used the indicators of housing deficiency
that were available to it. The census did not collect the same data in
1990 as in 1980. The methodology is more fully explained in Appendix A.
50. COMMENT: Any housing need that is lost as a result of the 20
percent cap should be reallocated to other municipalities within the
housing region.
RESPONSE: The Council has included a factor designed to allocate
housing need in a manner that is sensitive to the undeveloped land in
a municipality and the goals of the SDRP. The methodology results in
a reasonable allocation of housing need. Having allocated the need in
such a way, the Council does not believe that a municipality should have
its housing obligation increased due to the limitations of other
municipalities.
51. COMMENT: The Council's estimates of filtering are flawed in
at least two respects. First, the Council's estimates of filtering do not
include standard housing units affordable to low or moderate income
households that are lost from the housing stock. These lost units are
in addition to units lost through demolitions. Second, filtering cannot
be allocated to municipalities based on regional shares of multifamily
housing and older housing. Filtering is a market phenomenon predicated
on the existence of housing surpluses, which cause housing prices to drop
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because of the excess of housing supply over demand. Any allocation
of filtering that disregards the local market conditions is arbitrary,
illogical and bears no relationship to the real world.
RESPONSE: Filtering projects the movement of sound housing units
between low and moderate income households and non-income eligible
households over time. It is a net figure after considering units that filter
to and from low and moderate income households.
Filtering takes place in locations with high shares of multifamily
dwellings. In New Jersey, 40 percent of three million units, or 1.2 million
units, are occupied by those of low· and moderate-income. Of these,
40,000 to 50,000 are deteriorated, and 150,000 are public or publicly
assisted. One million of 1.2 million units have filtered to the poor.
Filtering takes place in significant numbers; it has been approximated
using the American Housing Survey and is built into the housing model.
52. COMMENT: The use of the land satellite is flawed because it
does not consider environmentally sensitive lands, contaminated ground
water and limited sewer capacity.
RESPONSE: The Council's use of the land satellite has been explained
fully in response to other comments. Many of the concerns raised by
the commenter are addressed by the Council's adjustment process and
site selection criteria.
53. COMMENT: The Council's proposed rules do not address what
effect any future State Plan map amendments may have on municipal
housing allocations.
RESPONSE: The Council will consider amendments to the SDRP in
calculating housing obligations after 1999.
Subchapter 3.

Credits and Reductions
54. COMMENT: The Council has provided for a one to one credit
if a municipality has provided the appropriate zoning, the obligation has
been transferred via a regional contribution agreement or if the housing
has been built. The Council should provide a greater credit for housing
that has been built.
RESPONSE: The Council has provided a reduction in excess of one
to one for rental housing. It has provided this rental bonus because rental
housing is more accessible to a larger segment of the low and moderate
income population and because it requires much deeper subsidies to
build than sales housing. To allow a targer reduction for all housing
constructed would substantially dilute any incentive to construct rental
housing. Larger reductions might also result in an unconstitutional
dilution of the housing obligation.
55. COMMENT: The lack of credit for low and moderate income
housing units that were rehabilitated during the 1980's penalizes
municipalities that operated local rehabilitation programs. Clearly, the
census surrogates do not reflect actual deteriorated units or the number
of such units would surely have diminished since the 1980 census.
RESPONSE: The Council does not reduce the estimate of substandard
units occupied by low and moderate income households provided by the
census due to rehabilitation activity that occurred before the census. No
matter what the nature of the pre·census rehabilitation, the census is
indicating the substandard housing units are still there. The quality of
housing changes over time. It can get better or worse. Therefore, it does
not follow that there would be less substandard units in a municipality
simply because of the existence of a rehabilitation program. However,
the Council recognizes that the census is an imperfect means to estimate
the quality of the local housing stock. Therefore, it has provided a survey
for parties to use if they believe the Council's estimate is mistaken.
56. COMMENT: Township owned housing made available to a
caretaker at a reduced rent should receive credit from the Council.
RESPONSE: In general, housing units must be available to the general
public to receive credit. Generally, there must also be some controls on
affordability. The requested change is not compatible with the standards,
since only the caretaker, and not the general public, can be considered
eligible.
57. COMMENT: A municipality receives a reduction for all affordable
units built, zoned or transferred via a regional contribution agreement.
However, if the opportunities created by the municipality exceed the
1987-1999 housing obligation, the Council depicts the municipality as
having no obligation. The Council should depict a negative obligation.
RESPONSE: The Council will re-examine municipal zoning on a caseby·case basis to determine if the zoning still creates a realistic
opportunity. The Council has provided direction regarding this review
in a newly-proposed rule, N.J.A.C. 5:93-3.5. However, in general, the
Council will provide a reduction for every unit built, zoned for or
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transferred by way of a regional contribution agreement. The
municipality will receive a reduction for these units as the municipal
obligation accrues in the future.
58. COMMENT: Some municipalities received repose to address
more units than would have been required by the 1987-1999 housing
obligation. As a result, their calculated need is zero. The Council bases
its percentages for rental and senior citizen units on the calculated need.
Will municipalities with a zero calculated need receive credit for senior
and rental units created by way of a court settlement?
RESPONSE: In general, the Council's philosophy has been to apply
its rules uniformly for all municipalities. If the settlement conforms to
the Council's rules for the 1987·1993 period, it is likely that these units
will receive a credit. If the settlement preceded the Council's rules, it
is likely that these units will receive a credit. However, the Council must
review the facts of the case before granting any credits.
59. COMMENT: Some municipalities received substantive
certification or repose after the Council proposed its 1987-1999 housing
obligations. Their compliance is not reflected in the reductions allowed
by the Council. Can these municipalities receive a reduction?
RESPONSE: Yes. The Council will review the terms of the court
repose. However, the general philosophy is to reduce the 1987-1999
housing obligation based on municipal efforts manifested by zoning
activity, actual construction and participation in a regional contribution
agreement.
60. COMMENT: The Council should devise a system in which it
reduces the housing obligation for those municipalities that have
addressed their obligation and reassigned that need to municipalities that
have ignored their obligation.
RESPONSE: The Council decided not to be punitive in assigning
housing allocations. It believes it did devise a system that recognizes the
contributions of those municipalities that did address the housing
obligation. Given the cumulative approach adopted by the Council,
municipalities that ignored the obligation have, in general, a larger
remaining obligation. Municipalities that choose to continue to ignore
their obligation can expect a larger cumulative obligation and continued
exposure to litigation.
61. COMMENT: The Council should award an additional reduction
for municipalities that have addressed their entire 1987-1993 obligation
within a prescribed period of time.
RESPONSE: The Council's rules provide for a one to one unit credit
for sales units that are constucted and a bonus for rental units
constructed. They also provide the possibility of reductions for
municipally zoned land. The Council believes that further reductions may
be an impermissable dilution of the housing obligation.
62. COMMENT: In general, subchapter 3 is difficult to follow. It does
not clearly inform the reader what the substantive standards are for
crediting units.
RESPONSE: If the commenter can be more specific, the Council can
consider ways of clarifying the rules.
63. COMMENT: It is inappropriate to credit pre-1987 units on the
basis of looser standards than those adopted by the Council on December
15, 1986. The constitutional standard of the Mount Laurel doctrine is
an objective one, and the Council's 1986 regulation is a minimum
acceptable level of eligibility.
RESPONSE: As of 1986, the Council has had standards for providing
credit for a low or moderate income housing unit. The Fair Housing
Act includes language that most commenters seem to agree requires the
Council to provide credit for housing activity that preceded 1986. It
seems reasonable to the Council to recognize legitimate low and
moderate income housing activity that does not adhere fully to rules
that did not exist at the time this housing activity was initiated.
64. COMMENT: N.J.A.C. 5:93·3.1(e)1 seems to deny a credit for
publicly funded units after December 15, 1986, unless at least half the
units are affordable to low income households. As long as half the units
in the overall municipal housing element are targeted to low income
households, there would seem no reason to deny credit for a
development that is devoted only to moderate income households.
RESPONSE: The Council's 1986 rules made it very clear that at least
half of the units in inclusionary developments must be devoted to low
income households. In general, developments have since included a 50/
50 split of low and moderate income units.
65. COMMENT: The Council should not grant an automatic
reduction for sites that have been zoned for low and moderate income
housing. Where a site has not been the subject of a development
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application for six years, and another developer proposes a more realistic
site, then the Council should go through a process to determine if site
substitution is appropriate.
RESPONSE: The reduction for low and moderate income units that
have been zoned but have not been built should not be viewed as
automatic. The Council will review these sites for suitability and
determine why each site has not developed before granting a reduction.
In some cases, amendments to the existing zoning may be required. It
is also possible that a site substitution may be necessary.
66. COMMENT: The Council should amend its rules on credits to
conform with recently enacted legislation.
RESPONSE: The Council has amended the rule at N.J.A.C. 5:93-3.2,
to conform to the recent legislation which amended the Fair Housing
Act. The amendment is more specifically described in the Summary
which follows.
67. COMMENT: The Council has provided a reduction for municipal
zoning even if no low and moderate income housing has been
constructed. This provision violates the constitutional provision that
municipalities satisfy their fair share housing obligations only by creating
realistic opportunities for the provision of affordable housing. The courts
have previously rejected interpretations of the FHA that would have
permitted credits for past affordable housing activities unless there had
been an express judicial determination that those activities created
realistic housing opportunities.
RESPONSE: The reductions are based on zoning approved by the
Council or zoning approved by the court. In each case, the court or
the Council has made a determination that a realistic opportunity exists.
If the Council is not correct in its assessment of court approved zoning,
the reduction applied to the municipality is subject to change. Also, as
indicated in a previous comment, the Council shall re-examine past
zoning to determine if a realistic opportunity still exists prior to granting
reductions.
68. COMMENT: The Council should not allow credits for units
constructed between 1980 and 1986 that are occupied by low and
moderate income households unless the unit is affordable. The Supreme
Court has said that to satisfy a municipality's fair share housing
obligation, housing opportunities must be realistic. To be realistic, the
units must be actually constructed and affordable to low and moderate
income households. The rule as proposed could result in an
unconstitutional dilution of the obligation.
RESPONSE: The proposed rule at N.J.A.C. 5:93-3.2 is the result of
an Appellate Division decision (Bernards Township v. State of New Jersey,
Council on Affordable Housing, 233 N.J. Super) that overturned a Council
rule that had required controls on affordability in order to receive a
credit. Since the rule proposal in March 1993, the Fair Housing Act
has been amended to require the Council to grant such credits. There
has been concern expressed that allowing credits without controls for
units constructed between 1980-1986 may result in an unconstitutional
dilution of the housing obligation. However, since the original adoption
of this requirement at N.J.A.C. 5:92-6.3, on August 5, 1991, only one
community has applied for these credits.
69. COMMENT: N.J.A.C. 5:93-3.2(a) appears to contain a typographical error. The final sentence should read "Subchapter 12 of N.J.A.C.
5:92 and Appendix C and Appendix F, incorporated by reference."
RESPONSE: There was an error. N.J.A.C. 5:93-3.2(a) has been
changed to refer to N.J.A.C. 5:92-12 and Appendix E, which contains
a deed restriction.
70. COMMENT: The Council must develop a procedure for the
deduction of credit if a municipality were to submit a request to amend
their substantive certification after the receipt of credit for zoning.
RESPONSE: In order to retain the reduction, a municipality must
retain the realistic opportunity.
Subchapter 4. Municipal Adjustments
71. COMMENT: The adjustment process should be tempered to
permit the municipality to calculate its build-out residential capacity, as
advocated by the State Development and Redevelopment Plan (SDRP).
RESPONSE: The commenter is not correct. There is no SDRP policy
regulating the Council's adjustment process.
72. COMMENT: The Council's rules on adjusting municipal housing
obligations should allow municipalities to exclude all wetland buffer areas
and any critical environmental site identified by the SDRP from its land
inventory that is used to quantify the municipal housing obligation.
RESPONSE: The Council's general philosphy regarding the exclusion
of land for environmental reasons is that a site may be excluded for
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low and moderate income housing if it is similarly prohibited from all
other uses by DEPE regulation. Thus, wetland transition buffers may
be excluded from consideration.
73. COMMENT: The Council's adjustment process should allow
municipalities to eliminate buffer areas surrounding historic structures,
even if the structure is not on the State Register.
RESPONSE: The Council believes that the State Register of Historic
Places is a reasonable standard for determining if the development of
affordable housing must be tempered due to the unique character or
circumstances of a specific site or structure.
74. COMMENT: It is appropriate for municipalities that have or will
receive vacant land adjustments to enact a development fee ordinance
or require a lower income set-aside on all substantial redevelopment
activity.
RESPONSE: The Council agrees and such requirements are
incorporated in the reproposal at N.J.A.C. 5:93-4.2(g).
75. COMMENT: At N.J.A.C. 5:93-4.2(d)4, the Council should not
require communities to purchase land for recreational purposes within
one year of substantive certification when the municipality is seeking a
vacant land adjustment.
RESPONSE: This rule codifies a policy the Council has had for years.
The Council believes that municipalities that want an adjustment for
recreational purposes should ensure that the land in question be used
for recreational purposes. It should not be developed for another use.
76. COMMENT: The proposed adjustment rule states that
municipalities seek vacant land adjustments may seeking waivers to
exempt them from collecting development fees. Is not the collection of
development fees an option?
RESPONSE: When a community demonstrates it does not have
enough land to address the entire housing obligation, it has the obligation
to capture something for affordable housing as development or
redevelopment occurs. In such a case, the collection of a development
fee may be a requirement.
77. COMMENT: If a community receives a vacant land adjustment,
it should be required to zone every parcel of land for low and moderate
income housing or impose development fees on the remaining
undeveloped parcels of land. A community should not be able to avoid
zoning parcels of land by constructing its own housing on a parcel of
land at higher densities than those anticipated in the Council's
adjustment process.
RESPONSE: As indicated in a previous comment, the Council believes
in establishing a realistic development potential for a community and
providing the community with the flexibility to respond in a way that
addresses the needs of the community. The Council does not believe
that the housing obligation should vary based on the response chosen
by the municipality. The Council does agree with the commenter in that
a community that receives a vacant land adjustment should capture a
contribution toward affordable housing as development or
redevelopment occurs. That contribution may be in the form of a
development fee.
78. COMMENT: Municipalities that receive a vacant land adjustment
should be able to transfer up to 50 percent of their housing obligation
provided: they zone all remaining sites in the community for inclusionary
zoning or a development fee; at least 30 percent of the units to be
produced under the municipal housing element be constructed within
the municipality itself; and that the municipality provides for 10 percent
more units than the realistic development potential.
RESPONSE: Although the rule proposal requires communities
seeking a vacant land adjustment to capture a contribution toward
affordable housing in addition to its plan addressing the realistic
development potential, the Council finds the commenter's suggestion to
be fairly arbitrary and almost punative to those communities that choose
to enter into a regional contribution agreement. The Council believes
that a municipal obligation should not vary based on choosing one or
more acceptable options for addressing the housing obligation. The
Council also believes that the Appellate Division's decision in In re
Borough of Roseland, 247 N.J. Super 203 (App. Div. 1991), certif denied
127 N.J. 326 (1991) supports its position.
79. COMMENT: If a community has a housing obligation of 100 and
it has sufficient land based on the criteria in subchapter 4 of the proposed
rules to address 125 affordable units, the municipality should be able
to receive a vacant land adjustment during this certification period.
RESPONSE: Such a municipality may receive a vacant land
adjustment by proceeding through the adjustment process and
developing a plan for a realistic development potential that exceeds its
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1987-1999 housing obligation. Such a municipality must also develop a
plan to capture a contribution toward the housing obligation as
development or redevelopment occurs. All vacant land adjustments will
be reviewed after each certification period to determine if a change in
facts require a change in the strategy for capturing a contribution toward
the housing obligation as development or redevelopment occurs.
80. COMMENT: When a municipality receives a vacant land
adjustment, the rules require municipalities to capture a contribution
toward affordable housing as development or redevelopment occurs. The
precise requirements are vague and should be clarified.
RESPONSE: This requirement may vary depending on the character
of the municipality. At this point, the Council cannot provide greater
precision to this rule.
81. COMMENT: The Council should not include parcels of less than
two acres in its calculation of realistic development potential.
RESPONSE: In areas of the State where land is a scarce resource,
it is important to maximize the potential of delivering affordable housing.
Although all realistic land parcels are used in calculating the realistic
development potential, a municipality need not use all land parcels in
developing its response to the housing need.
.
82. COMMENT: The Council should clarify how small parcels of land
(less than two acres in size) are being treated in the adjustment process.
RESPONSE: The parcels are included in the calculation of the realistic
development potential, unless there is a valid reason for exclusion. In
effect, they are treated as any other parcel of land in the municipality.
83. COMMENT: The language in N.J.A.C 5:93-4.2 that states that
all vacant land in municipality shall be presumed to be suitable for low
and moderate income housing is unfair to municipalities that have not
been exclusionary. Such municipalities need this undeveloped land to
expand their ratable base.
RESPONSE: N.J.A.C. 5:93-4.5 creates a waiver provision so that a
municipality need not use an entire resource to address its obligation.
The criteria for such a waiver include an analysis of past inclusionary
practices, a demonstration of hardship and a demonstration that the
municipality has actively pursued its municipal housing obligation by
petitioning for certification prior to litigation.
84. COMMENT: A municipality should not be forced to provide for
water and sewer in areas where the supply of such services is under
the jurisdiction of a municipal authority, a regional authority or a private
utility company. It is unreasonable to expect private citizens to pay for
infrastructure costs in such instances. Such costs should be borne by the
developers of the projects in question as part of the off-site contribution
process.
RESPONSE: The Council expects municipalities to do everything
within their control to provide infrastructure to inclusionary sites.
Certainly, municipalities will be expected to reserve sewer and water
capacity for low and moderate income housing where sewer and water
capacity is a scarce resource. Municipalities shall be expected to support
necessary 208 plan amendments and endorse CPI applications. The
Council has provided an application and process at N.J.A.C 5:93-4.3(d)
for those municipalities that believe the cost of providing infrastructure
is prohibitive.
85. COMMENT: The Council should deny substantive certification
unless the municipality is able to prove that it has done everything
possible to facilitate the development of public sewer or water where
necessary to achieve the development of the municipality's fair share
of affordable housing.
RESPONSE: Municipalities shall be required to select sites that have
water and sewer before the Council will consider sites that do not have
such access. In SDRP Planning Areas 4 and 5, municipalities will be
required to proceed through a center designation process that identifies
a geographic area that can be served by sewer and water service. If
infrastructure is available, municipalities shall be required to cooperate
with private sector efforts to make the infrastructure available.
86. COMMENT: The adjustment process now includes a requirement
to collect development fees. This is inappropriate.
RESPONSE: The Council believes that it is important for development
and redevelopment activity to contribute toward the creation of
affordable housing when land is a scarce resource. The development fee
is one vehicle toward that goal.
87. COMMENT: The proposed vacant land adjustment process
provides that the Council may determine that non-vacant land (golf
courses, farms, etc.) would create a realistic opportunity for low and
moderate income housing if subject to inclusionary zoning. The Council
should clarify that it will make this determination on a site-by-site basis,
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if there is a realistic opportunity of conversion to residential use during
the six-year certification period. If the owner of the golfing or farming
activity indicates an intent to continue using the site for its present use,
the site should not be included in the calculation of realistic development
potential. Inclusion of such a site would limit the opportunity for
addressing the realistic development potential.
RESPONSE: The Council believes that the rule is clear in describing
a site-specific analysis that results in calculating the realistic development
potential. If the owner of land presently used for a golfing or farming
activity indicates an intent to continue using the site for its present use,
that intent will be considered in the Council's determination of the
realistic development potential. If a site is excluded from the calculation
of the realistic development potential, the Council will consider requiring
overlay zoning on these sites such that, if they do develop, they will
produce low and moderate income housing.
88. COMMENT: N.J.A.C. 5:93-4.2(d)2ii should be clarified to indicate
that environmentally sensitive land such as wetlands may be included
in the inventory of land that is realistically available for development
to the extent that it could be utilized as the open space component of
an inclusionary development.
RESPONSE: This was not the Council's intent. Such a policy would
lead to a gross exaggeration of the capacity of a given site based on
sound planning principles.
89. COMMENT: The Council should eliminate the concept of a buffer
surrounding a site designated on the State Register of Historic Places.
RESPONSE: The rule at N.J.A.C 5:93-4.2(d)3, allows municipalities
to apply for a buffer area surrounding historic structures. Upon review
of a recommendation from the Historic Preservation Office, the Council
shall determine if a buffer is necessary.
90. COMMENT: In calculating realistic development potential, the
Council establishes a minimum of six units per acre and a maximum
20 percent set-aside. The rule should state that the Council will require
higher densities where the site will support them. The rule should also
establish a 20 percent set-aside as a minimum.
RESPONSE: In general, the Council views the density of six units
per acre to be a minimum in the calculation of realistic development
potential. It has and will utilize higher densities when the surrounding
land uses indicate that higher densities are appropriate.
The 20 percent set-aside is viewed as a maximum. This is because
municipalities have the option to zone for their entire housing obligation.
The Council is not empowered to require municipalities to spend
municipal funds to subsidize inclusionary developments. Absent such
subsidies, a 20 percent set-aside is, generally, the maximum requirement
of the private sector.
91. COMMENT: Municipalities that have already received vacant land
adjustments should be required to implement the provisions in the rule
proposal that capture a contribution toward affordable housing as
development and redevelopment occur.
RESPONSE: This requirement will be incorporated into these
municipalities' plans when they repetition for substantive certification.
92. COMMENT: After the realistic development potential is
determined, the rule proposal says that the Council may require at least
some combination of methods to capture a contribution toward
affordable housing as development or redevelopment occurs. Insofar as
this language is intended to give the Council discretion in which
combination of backup provisions to apply, this language is acceptable.
However, it could be read to allow the Council not to require any backup
provisions at all.
RESPONSE: The language is intended to give the Council discretion
in the appropriate method(s) to capture the contribution toward
affordable housing. In general, some method(s) will be required of all
municipalities seeking a vacant land adjustment.
93. COMMENT: The rule pertaining to providing an adjustment due
to the cost of providing infrastructure does not consider the possibility
that a developer could assume some of these costs.
RESPONSE: In assessing such municipal requests for an adjustment,
the Council will consider the possibility of a developer contributing to
the costs.
94. COMMENT: Although the waiver provision provided in N.J.A.C.
5:93-4.5 is necessary, it should be used sparingly. Otherwise it has the
potential for opening a big loophole in the rules.
RESPONSE: The rule provides criteria for granting a waiver. The
municipality has the burden of persuading the Council that a waiver is
appropriate.
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95. COMMENT: The attempt to focus upon realistic development
potential of available land is a fair attempt to analyze development
potential after it is determined how much land is truly available within
a municipality. The attempt in subchapter 13 to coordinate site-specific
relief within the structure of the SDRP is also an admirable goal. It
makes good planning sense to identify which areas of the State are
suitable for higher density development and which areas are not suitable.
Equal weight should also be given to the municipal land use element
of each municipal master plan. This is necessary to consider areas that
municipalities consider unsuitable for higher densities.
RESPONSE: The Council believes that the SDRP and State rules
protecting critical resources are adequate in assessing specific municipal
sites. Where the municipality disagrees, the Council's administrative
process provides opportunities for discussion and assessment.
96. COMMENT: The Council's use of non-residential rateables
instead of covered employment to allocate housing need is flawed
because it does not consider out-of-State employees and slowed growth
in these rateabies due to the recession.
RESPONSE: The use of covered employment data would not address
the problems perceived by the commenter. The use of the non-residential
factor reflects the Council's belief that, as a municipality accepts nonresidential rateables, it increases its capacity and responsibility to provide
low and moderate income housing.
97. COMMENT: The Council's requirement to purchase land
reserved for recreation within one year of recreation could be
burdensome to municipalities. It is recommended that the Council limit
the provisions of N.J.A.C. 5:93-4.2(d)4ii to apply only to those sites which
would exceed need standards for recreation and would otherwise satisfy
established criteria for an inclusionary development.
RESPONSE: The provisions referred to by the commenter refer to
a situation where a municipality does not have sufficient vacant land
to address the housing obligation. The rule establishes a minimum
standard of land that can be reserved for recreation. Having reserved
this land, all sites that satisfy established criteria are considered for
inclusionary development. Thus, the principles, if not the specifics, of
the rule are very close to those suggested by the commenter.
98. COMMENT: If a municipality is seeking a vacant land adjustment,
the minimum density the Council should consider is six units per acre.
RESPONSE: In general, six units per acre will be the minimum density
considered. The Council may require higher densities where it
determines that such densities are consistent with sound land use
planning.
99. COMMENT: The language respecting endorsing applications for
sewer and water capacity should be more specific. There should be a
requirement for endorsing all appropriate amendments to 208 or water
quality management plans, execution of appropriate utility service
contracts and execution of any other documents required in conjunction
with the provision of water or sewer. In addition, municipalities should
be obligated to contact DEPE, when requested, in support of particular
water/sewer applications.
RESPONSE: As stated in response to an earlier comment, the Council
expects municipalities to do everything within their control to provide
infrastructure to inclusionary sites. Although the commenters suggestion
leaves room for interpretation, in general, all of these suggestions are
within the municipality's control.
100. COMMENT: When the Council has certified a site that is not
served by infrastructure, the rules indicate that the municipality must
amend its plan if a site, not currently included in the plan to provide
affordable housing, receives infrastructure. This should not be automatic.
The developer, currently in the plan, and the municipality should be
given the opportunity to demonstrate that the site included in the plan
is viable.
RESPONSE: Any request for a plan amendment must involve the
opportunity for all parties to respond to the requested amendment. In
addition, the rule referred to by the commenter includes language that
allows the Council to waive the requirement if the municipality has a
viable plan to provide water and/or sewer to the site originally included
in the plan.
101. COMMENT: The proposed rules require municipalities to
purchase potential recreational sites within one year of substantive
certification in order to exclude these sites from consideration for
affordable housing. This time frame appears too restrictive, given the
competitiveness for limited public dollars.
RESPONSE: The rule is designed so that sites designated for
recreational purposes are used for recreational purposes. Given the limits

COMMUNI1Y AFFAIRS

of municipal land use powers, the Council has determined that the
purchase of the site within one year will prevent sites designated for
recreational purposes from being developed for another use.
102. COMMENT: Does the proposed rule of reserving land for
recreational purposes allow a municipality to exceed the three percent
cap if the planning board designates the site for recreation in its master
plan; and the site is acquired for recreation purposes within one year
from the Council's grant of substantive certification?
RESPONSE: No. The conditions referenced by the commenter are
conditions for reserving land within the three percent cap.
103. COMMENT: The Council should be realistic about what can be
achieved in one year regarding the purchase of recreational land. The
Green Acres process is a long one.
RESPONSE: The planning for the recreational needs of a community
should not begin with the response to the housing obligation.
Recreational planning is an on-going concern. Although the Council
understands the need to be flexible for unique circumstances, it believes
its rule is appropriate.
104. COMMENT: The Council should not require municipalities to
include member-owned golf courses in their inventory for purposes of
determining their right to a vacant land adjustment.
RESPONSE: The Council's rules do not include member owned golf
courses for purposes of calculating the realistic development potential
of the municipality. However, when land is a scarce resource, the rules
require a contribution toward affordable housing as development or
redevelopment occurs. That contribution may take the form of overlay
zoning, a development fee ordinance, etc. Golf courses owned by the
members may develop at some point in time; and, if they do, they can
make a significant contribution toward affordable housing.
105. COMMENT: The Council should require, whether or not sites
are currently in a water quality plan, that any applicable independent
authority with utility jurisdiction provide a letter to the Council clearly
setting forth its intent to provide service. The relevant utility should also
agree to submit to the Council's jurisdiction if the site is to be approved
by the Council as realistic.
RESPONSE: The Council is meeting with representatives of DEPE
to explore the feasibility of the comment.
Subchapter 5. Preparing A Housing Element
106. COMMENT: If the Council will not include people living within
institutions as part of the present need, it may not allow municipalities
to address their housing obligation with creating alternative living
arrangements. The Supreme Court has held, in WalTen, that the Council's
definition of housing need and its determination of what municipal
actions satisfy the housing need must be congruent. Where alternative
units are included, they should be subject to the 25 percent age cap.
RESPONSE: The Council's estimate of need includes households that
were living in substandard housing (including motels). It also includes
all low and moderate income households that have formed since 1987
and all future low and moderate income households expected to form
between 1993 and 1999. Thus, it includes low and moderate income
households who are very poor, the elderly, and low and moderate income
households who are physically or mentally challenged. Alternative living
arrangements provide a housing alternative to address these needs.
Alternative living arrangements house more than the elderly. By
placing them under the 25 percent limitation for senior units, one
establishes an unfortunate competition between two groups that require
housing and often have special needs. For these reasons, the
requirements have not been changed as the commenter requested.
107. COMMENT: The Council should allow municipalities to address
some of their housing obligation through transitional housing.
RESPONSE: The Council has revised its definition of alternative living
arrangements to include transitional housing. Thus, a municipality may
address some if its housing obligation through transitional housing.
108. COMMENT: The Council's presumptive density and set-aside
are based solely on residential use. Since the State Plan encourages mixed
use development, the rule should recognize that presumptive density in
mixed use development may be lower where the nonresidential
component is being used as the bridge mechanism to create affordable
houisng.
RESPONSE: The Council has seen very few mixed use developments
proposed in the housing elements submitted for its review. Therefore,
the Council does not believe it can establish a presumptive density in
mixed use developments. If municipalities propose such developments,
they will be reviewed on a case by case basis.
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109. COMMENT: It is contrary to the SDRP's cross-acceptance
process for the Council to require municipalities to create or expand
an existing center to accommodate a need for new low and moderate
income housing.
RESPONSE: This policy is totally consistent with the policies of the
SDRP and has been the subject of a memorandum of understanding
with the State Planning Commission. (See Appendix F).
110. COMMENT: The Council should provide guidance regarding
when a municipality may have to deviate from the presumptive densities
and set-asides published in its rule.
RESPONSE: The Council has reproposed NJAC. 5:93-5.6(b) and
(c). These rules provide direction regarding the Council's criteria in its
review of densities, as discussed in the Summary of the changes between
the proposal and reproposal which follows.
111. COMMENT: Would the bonus allowed for rental housing open
to the general public result in three units of credit or two?
RESPONSE: The commenter should be aware that the Council has
reproposed the criteria for receiving the maximum rental bonus, at
N.J.A.C. 5:93-5.13, and that the crediting formula is described in the
Summary which follows. The bonus allowed in the new N.J.A.C.
5:93-5.13(d)1 would result in 2.0 units of credit.
112. COMMENT: The increased bonus for rental housing open to
the general public may result in an unwarranted dilution of the need.
RESPONSE: The need for rental units and the subsidies necessary
to produce them are so great as to warrant incentives to municipalities
to provide plans that respond to the need. The Council has capped the
number of units that may be eligible for the bonus due to concern about
diluting the obligation.
113. COMMENT: The Council should allow municipalities to reserve
more than 25 percent of their housing units for senior citizens.
RESPONSE: The Council believes that the 25 percent provides
adequate protection to those low and moderate income senior citizen
households that may be viewed as an at-risk population. It should be
noted that senior citizens are eligible to occupy all low and moderate
income units.
114. COMMENT: The Council's rule proposal pertaining to rental
housing is inadequate. It would allow municipalities to receive credit by
offering only slight incentives to developers. The Council should require
a 50 percent requirement for rental housing and the Council should not
approve plans unless municipalities provide actual signed agreements to
provide rental housing.
RESPONSE: The Council is prevented by the Fair Housing Act from
requiring municipalities to expend municipal money to address their low
and moderate income housing obligations. Therefore, if a municipality
chooses, it may address its housing obligation through use of its zoning
powers. The Council also believes it is problematic for a municipality
to use the zoning power to regulate tenure. The Council does believe
that municipalities can offer incentives to construct rental housing
through its zoing powers and has devised incentives for the development
community to build rentals.
115. COMMENT: The Council should not offer a two for one credit
for the construction of rental housing that is open for the general public.
These incentives have never worked in the past.
RESPONSE: The Council has never offered such an incentive in the
past. Therefore, the Council does not believe the commenter's
assessment is accurate. However, the Council has reproposed rules on
the rental bonus, at NJ.A.C. 5:93-5.13, as described in the Summary
which follows.
116. COMMENT: Rehabilitation costs are established at $8,000
(without administration). This suggests that $8,000 must be spent on
rehabilitation per dwelling unit. If a community wanted to do its own
rehabilitation, either through municipal employees or nonprofit
organizations, or can solicit assistance from developers, it should be
permitted. The value of the rehabilitation should be specified and not
an absolute expenditure.
RESPONSE: The Council is concerned that units with substantial code
violations be brought up to code. The Council certainly will entertain
innovative means to achieve the same goal.
117. COMMENT: The Council's rule proposal allows communities to
receive credit for purchasing units that have been vacant for 18 months
and making them available to low and moderate income households. Why
does the unit have to be vacant for 18 months?
RESPONSE: The Council's methodology reduces the municipal
obligation based on filtering. The assumption behind filtering is that the
existing housing stock changes hands and, on balance, some of the need
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is addressed by the eXIstmg housing stock. Thus, the Council was
concerned about a double count if a community received a reduction
for filtering and then received credit based on the purchase of a unit
in the existing housing stock. The Council believes that, if a unit has
been vacant for a substantial period of time, it has not filtered down
to a low and moderate income household. Therefore, it is appropriate
to allow its inclusion in a municipal housing element. Municipalities that
seek a waiver to the 18-month time period should demonstrate that: the
unit is unlikely to be occupied by a low and moderate income household;
and/or the unit is likely to be severely damaged by vandalism if not
purchased for low and moderate income occupancy.
118. COMMENT: N.JAC. 5:93-5.1(b)7 states that a housing element
shall consider existing structures most appropriate for conversion to, or
rehabilitation for, low and moderate income housing. How is this done?
RESPONSE: This section of the rule is a requirement of the Fair
Housing Act. It is accomplished through an analysis of the structures
within the municipality.
119. COMMENT: The rule proposal requires municipalities in
Planning Areas 4 and 5 to address their obligations for new units in
centers. In some communities, especially those with very small
obligations, such a rule may not be appropriate.
RESPONSE: This rule is clearly consistent with the policies of the
SDRP. There are always exceptions to rules and the Council would not
rule out creative approaches that result in a realistic opportunity.
120. COMMENT: The requirements for municipalities that wish to
construct their own housing are too onerous. The municipality must
demonstrate the ability to control the land and must provide a timetable
for construction.
RESPONSE: The Council's mandate is to determine that a realistic
opportunity exists within a six year certification period. If a municipality
is going to accept the responsibility to build units, it seems very basic
for the Council to know: where the units are going to be built; does
the municipality have the ability to build on the site; and when the units
are going to be built.
121. COMMENT: The Council's presumptive minimum gross density
of three to five units per acre for single family detached units is
unrealistic. Instead of developing a presumptive minimum density, the
Council should consider the existing zoning and require a sufficient
density bonus to provide a realistic opportunity.
RESPONSE: The Council is reproposing its rule on presumptive
densities, NJ.A.C. 5:93·5.6, to provide more flexibility to market changes.
In response to the comment, the Council agrees that density bonuses
are important. The Council also believes that a clustered pattern of
development is important. For example, even if the zoning was altered
from six acre lots to a two acre lot, it would likely be cost-prohibitive
to construct a low or moderate income home on a two acre lot. Given
a clustered development pattern, it may be possible to create affordable
housing with a significant density bonus and a relatively low gross density.
However, clustering is an option and the Council will not allow an option
that does not result in the production of low and moderate income
housing.
122. COMMENT: When do municipalities receive credit for accessory
apartments? When can municipalities receive a rental bonus for an
accessory apartment?
RESPONSE: When the Council determines that the municipality has
created a realistic opportunity for an accessory apartment, it will approve
the accessory apartments, with the other elements of the municipal plan,
by granting substantive certification. The rental bonus is available when
the unit is constructed.
123. COMMENT: With regard to ECHO units, a municipality should
receive a credit for an ECHO unit even if a private property owner
purchases the unit for a family member.
RESPONSE: ECHO units have been used almost exclusively to house
a parent. The Supreme Court, in its recent WaJren Decision, eliminated
most residential preferences based on the Council's methodology for
determining need. Thus all housing must be affirmatively marketed.
Given that direction, the Council does not believe it can allow a
municipality to address the obligation with an ECHO unit at this time.
124. COMMENT: Can a municipality that chooses to address part of
its rental obligation through zoning address the remainder with a
different type of response?
RESPONSE: Yes.
125. COMMENT: The Council's proposed bonuses for rental housing
are a good idea; however, the bonuses should not be capped at 25
percent.
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RESPONSE: The Council has capped the bonus due to a concern
that a limit is necessary in order to avoid a dilution of the State's housing
need.
126. COMMENT: The Council should not define acceptable
rehabilitation activity with a dollar requirement.
RESPONSE: The Council believes that the substandard units
identified by the census require at least moderate rehabilitation. In
analyzing rehabilitation activity around the State, the Council has found
that its $8,000 requirement is not excessive. Many communities have
averaged well above the minimum requirement. The $8,000 average
allows municipalities to rehabilitate less expensive units, provided they
do not ignore units that require more substantial work.
127. COMMENT: If a community can administer a rehabilitation
program for less than $2,000 per unit, a municipality should be able to
seek a waiver from the Council's imposed funding requirement.
RESPONSE: Municipalities may receive a waiver if they can
demonstrate that they can administer a rehabilitation program for less
than $2,000.
128. COMMENT: The Council should include manufactured housing
as an acceptable means for addressing a municipal housing obligation.
RESPONSE: The methods of addressing the housing obligation that
are included in the rules do not represent an all-inclusive list. The
Council will certainly entertain proposals to create affordable housing
through manufactured housing.
129. COMMENT: The Council should rethink its requirement that
rehabilitation of substandard housing average at least $8,000 over a two
year period. It is quite possible to eliminate all existing code violations
for less than $8,000. Also, administratively, it establishes a situation in
which less expensive rehabilitation will not receive credit if it falls within
the wrong two year period.
RESPONSE: The $8,000 average was established to allow
municipalities to complete less expensive rehabilitation projects, provided
they do not ignore the more expensive rehabilitation existing in the
municipality. In reviewing rehabilitation activity around the State, the
Council has determined that the standard is not excessive.
130. COMMENT: The Council was correct in separating alternative
living arrangements from the 25 percent restriction on age restricted
units.
RESPONSE: The Council believes that separating alternative living
arrangements from the limitation on age restricted units will allow
municipalities more flexibility in developing plans for households with
special needs.
131. COMMENT: The Council should liberalize its rules on senior
citizens and increase the 25 percent limitation on housing restricted to
senior citizens.
RESPONSE: No senior citizen may be excluded from low and
moderate income housing produced by the Council's process. Therefore,
the Council has determined that it is not necessary to allow more units
to be restricted to senior citizens. Except in New Jersey's urban centers,
where exclusionary zoning has not been the problem that it has been
in suburban and rural areas of the State, the Council believes that
increasing the limitation would have a negative impact on other segments
of the low and moderate income population.
132. COMMENT: The Council must develop rules to address the
present market for high density rentals and single family detached sales
housing on small lots.
RESPONSE: The Council's rules encourage rental housing and
provide guidance for municipalities interested in zoning for small lot
single family detached housing. The Council is also reproposing its rules
for zoning for inclusionary developments at N.J.A.C. 5:93-5.6. The
Council believes that the published rule proposal is sensitive to changes
in the market.
133. COMMENT: The Council should develop rules so that a
developer can challenge zoning that is no longer economically viable.
If a site has been zoned for two or more years and has not been
developed, a developer should be able to challenge the zoning.
RESPONSE: The Council's procedural rules establish a procedure in
which any party can seek an amendment to a municipal plan. However,
it should be noted that the Fair Housing Act was designed, in part, to
incorporate low and moderate income housing into the municipal
planning process. Once a municipality has developed a plan and received
substantive certification, the Council does not believe it is appropriate
to encourage challenges to the municipal housing element based on
inactivity by the private sector. However, in the reproposed rules at
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N.J.A.C. 5:93-5.11(d), the Council has added a rule that provides for
developers to make a motion to alter density if the developer is ready
to build and if the original yield of the site is addressed.
The Council has granted reductions from the municipal housing need
based on zoning that responded to the previous housing obligation. When
municipalities come before the Council to address the 1987-1999
obligation, the Council shall review the appropriateness of sites that have
been zoned but have not been the location of development activity.
134. COMMENT: If the Council is going to grant a larger rental bonus
for family rentals, it should decrease the set-aside for developers that
build them. The subsidies necessary to build rentals are very deep and
the reduction in the set-aside is necessary to produce the rental units.
RESPONSE: The Council has already recognized the deeper subsidies
by providing for a presumptive set-aside that is lower than the set-aside
for sales units.
135. COMMENT: Facilities that offer long term residential halfway
house treatment for adult males recovering from drug and alcohol abuse
should be able to be included in municipal plans addressing the low and
moderate income housing obligation. These facilities should receive
credit even if they lack controls on affordability because such facilities
generally serve low and moderate income households. In addition, the
unit of credit should be the bed rather than the bedroom.
RESPONSE: The Council has received numerous requests to grant
credit for various types of alternative living arrangements. One of the
basic considerations for granting credit is whether the facility is primarily
a residential facility or a health care facility. Another consideration is
whether some portion of the beds are restricted to low and moderate
income persons. Each type of facility has been judged on its merits after
full consideration of the facts. In using the bedroom as a unit of credit,
the Council believes that it is encouraging better shelter for low and
moderate income households.
136. COMMENT: Rather than using a fixed ratio to limit the
percentage of senior citizen units in a municipality, such limitation should
be based on the percentage of seniors living or projected to live within
each municipality.
RESPONSE: The Council does not believe it should reinforce existing
disparities in the location of low and moderate income senior citizens
and families with such a rule.
137. COMMENT: Why, in considering accessory apartments, does the
Council give preference to areas with an older housing stock? Why must
municipalities contribute $10,000 in order to create an accessory
apartment; and why cannot accessory apartments be limited solely for
family members? Finally, why do the proposed rules limit the number
of accessory apartments a municipality may propose to 10?
RESPONSE: During the 1987-1993 period, the Council allowed
municipalities to zone for accessory apartments without subsidizing their
construction during a two year trial period. Very few of these units were
actually created; and the municipalities that chose this option were then
required to amend their plans to create a realistic opportunity for the
units they hoped would result from a zoning approach.
As a result of further experimentation, the Council found that in
municipalities with a large older housing stock, there was some interest
in creating accessory apartments when the municipality offered a $10,000
subsidy. However, the interest created does not in the Council's opinion,
warrant municipalities seeking to address more than 10 units of accessory
apartments in their municipal housing elements and fair share plans.
Accessory apartments may not be limited to family members because
they are viewed as a long-term response to a regional housing obligation,
which must be marketed to the region in the same manner as all other
housing created under the Fair Housing Act.
138. COMMENT: The census indicates too many substandard units
occupied by low and moderate income households in certain portions
of the State. The Council should develop procedures to correct these
errors.
RESPONSE: The Council has developed a housing survey that may
be used by parties in the Council's process to demonstrate that there
are more or less substandard units occupied by low and moderate income
households than depicted in the census.
139. COMMENT: If the Council is going to increase its bonus for
rental units available to families, can the extra credit be applied
retroactively to rental units addressing the 1987-1993 housing obligation?
RESPONSE: Yes. However, this bonus shall only apply to units
actually constructed.
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140. COMMENT: The rule on rental housing creates a list of ways
to create rental housing. Is this list meant to limit the ways in which
a municipality may respond?
RESPONSE: No.
141. COMMENT: It is wrong to allocate no housing obligation to
suburban municipalities under heavy development pressure. It
discourages all affirmative action and perpetuates exclusionary zoning.
RESPONSE: The Council established criteria that linked the
1987-1993 obligation with an ongoing obligation. It provided reductions
for those municipalities that had addressed their previous obligation.
Since the State has not grown as fast as expected, and some
municipalities had created opportunities based on previous expectations
of growth, the Council's methodology did not yield an additional housing
obligation.
In many of the municipalities with no additional housing obligation,
there are sites zoned for inclusionary development that remain unbuilt.
These municipalities retain the obligation to maintain the realistic
opportunity to create affordable housing by fast-tracking development
applications and eliminating cost-generating standards.
142. COMMENT: The Council should allow municipalities to create
more than 10 accessory apartments.
RESPONSE: The Council has experimented with accessory
apartments. It has found little or no interest in low or moderate income
accessory apartments when there is no subsidy available to augment their
creation. However, the Council has seen some interest in accessory
apartments when the municipality has a large aging housing stock, the
municipality is willing to subsidize their creation and the municipality
is willing to market the program within the municipality. The Council
believes that the interest in accessory apartments demonstrated so far
warrants a municipality to request the ability to create up to 10 accessory
apartments.
143. COMMENT: For municipalities that have operated rehabilitation
programs pursuant to a substantive certification, the Council should allow
municipalities to fund the rehabilitation program based on: the average
number of units rehabilitated each year; or an anticipatory note to
provide funding as interest develops in the program.
RESPONSE: Municipalities are expected to phase in the funding to
accomplish the rehabilitation within the substantive certification period.
The municipality may use any vehicle to provide the funding, provided
the vehicle is realistic.
144. COMMENT: The Council cannot realistically use 1980s
conditions as the baseline for the market's ability to subsidize affordable
housing.
RESPONSE: The Council's rules do not assume a return to the robust
growth of the mid-1980s. Subchapter 5 of the reproposed rules offers
a menu of options for municipalities to consider in developing their
response to the housing obligation. Relying on the private sector is only
one option.
145. COMMENT: In view of the increased cost of subsidizing lower
income housing inherent in the proposed rules and the current and
anticipated condition of the real estate market, the Council should reduce
the 20 percent set-aside required of private developers.
RESPONSE: Although the real estate market has been poor for quite
some time, economic conditions have historically been cyclical. The
requirement to provide low and moderate income housing was not the
major cause for the economic boom of the mid-1980s; nor was it the
reason for the prolonged recession. The Council believes that when the
economy improves, the private sector will be able to build and market
housing, including low and moderate income housing. The current low
interest rates and yearly increases in the income limits that are used
to price low and moderate income units are factors that should aid the
private sector's ability to respond to the housing need. However, the
commenter should be aware that the Council has reproposed its rules
for zoning for inclusionary developments at N.J.A.C. 5:93-5.6. These
rules are believed to be more responsive to changes in the housing
market.
146. COMMENT: The housing element should be required to be
specific about the sites and structures considered appropriate for
inclusion in the compliance plan. This is particularly important with
respect to conversion/rehabilitation structures, which are often dealt with
only in vague terms.
RESPONSE: In accordance with N.J.A.C. 5:93-5.1, all sites and
structures proposed to address the need for new low and moderate
income housing units must be specified in order to obtain substantive
certification.

(CITE 25 N,J.R. 5774)

147. COMMENT: The Council's rule on rehabilitation prohibits
rehabilitation activity that is strictly cosmetic. It should prohibit activity
that is primarily cosmetic. The word "strictly" suggests less vigor than
is desirable.
RESPONSE: The Council's rule requires the repair or replacement
of a major system. The Council believes that the rule, when read in
totality, creates an appropriate standard.
148. COMMENT: The six and 10 year controls on rehabilitated
housing units are too short.
RESPONSE: The Council believes that significantly longer controls
would discourage rehabilitation activity. The six and 10 year controls
comport with the requirements of the Fair Housing Act.
149. COMMENT: The Council should restructure its funding
requirement for rehabilitation to encourage municipalities to rehabilitate
the most serious problems first.
RESPONSE: The $8,000 average hard cost requirement is designed
to foster significant rehabilitation activity. If a municipality chooses to
rehabilitate a housing unit that requires less than $8,000 worth of work,
it must also find a unit that requires more substantial rehabilitation. The
Council believes the standard is sensitive to the needs of low and
moderate income households living in substandard housing.
150. COMMENT: If a municipality fails to implement its
rehabilitation program or falls behind its timetable, the Council should
require the municipality to amend its new construction program to make
up the shortfall in its rehabilitation component.
RESPONSE: Adding to the new construction component is one
remedy that may be used by the Council when a municipality fails to
implement its rehabilitation program.
151. COMMENT: If the Council was convinced that a municipality
was making every effort to address its rehabilitation component, it would
be inappropriate to limit the waiver provision of N.J.A.C. 5:93-5.2(m)
to urban aid cities.
RESPONSE: The Council views urban aid municipalities as different
due to the magnitude of their rehabilitation components, their past
inclusionary practices and the special needs of these cities.
152. COMMENT: If the Council is going to provide a minimum
presumptive density, it should establish one number. The range of three
to five units per acre provides little guidance.
RESPONSE: The Council has reproposed this rule, at N.J.A.C.
5:93-5.6.
153. COMMENT: The Council should change NJ.A.C. 5:93-5.6(b) to
say that the Council may require higher densities when the existing
zoning in the area is higher than the specified minimum. Since the rule
gives different minimums for different types of use, it is inappropriate
to specify the three unit per acre minimum for single family detached
housing.
RESPONSE: The Council has reproposed this rule, in response to
the commenter's concerns.
154. COMMENT: The proposed phasing schedule is too generous to
developers. As proposed, a developer could finish 99 percent of the
market units and walk away from the last 25 percent of the low and
moderate income units. As an incentive to completion of the low and
moderate income units, the phasing schedule should provide that 100
percent of the low and moderate income units must be completed before
90 percent of the market rate units are completed.
RESPONSE: The Council agrees and has reproposed the rule at
N.J.A.C. 5:93-5.6, as described in the Summary which follows.
155. COMMENT: The limitation of 10 accessory apartments does not
make sense if a community can demonstrate a realistic opportunity for
more. At the very least, municipalities should be permitted to reopen
their certification to demonstrate that more than 10 units have been
created.
RESPONSE: As explained in earlier responses, the Council's
experience with accessory apartments indicates 10 provides realistic
guidance on an accessory apartment program. If a municipality has
constructed 10 accessory apartments and wishes to do more, the
municipality may seek a waiver.
156. COMMENT: There is no justification for the requirement that
municipalities purchase either 100 percent of the units or no more than
30 percent of them. The inference is that market rate households will
not live with more than a small number of poor people. This kind of
social engineering by regulation is both wrong and offensive.
RESPONSE: This requirement was based on Federal National
Mortgage Association (FNMA, or Fannie Mae) financing requirements.
FNMA no longer requires the number of restricted units in an
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inclusionary development to be 30 percent or less of the total units in
the development. Therefore, the Council will entertain applications that
propose to purchase more than 30 percent, but less than 100 percent,
of all units within a specific development. In submitting such an
application to the Council, the municipality will be asked to consider
the impact of the proposed purchase on the value of the market units,
the budget of the condominium association and the ability to obtain
financing.
157. COMMENT: Increasing the mandatory percentage of rental units
to 25 percent is desirable. Increasing the rental bonus is not. The
difficulty with producing rental units is both economic and social. If a
municipality does not want rental units, the bonus for family units will
not produce more rentals.
RESPONSE: The Council believes and hopes that an increased bonus
for family rentals will result in more family units. It is too early for the
Council, or the commenter, to say definitively that it will or will not
be effective.
158. COMMENT: Will the Council impose the requirements of
subchapter 5 on sites that are already zoned for inclusionary development
as a result of substantive certification or a court ordered repose?
RESPONSE: The Council shall review the zoning of existing sites to
determine if they still present a realistic opportunity. Also, municipalities
and other parties may propose amendments to existing sites through the
Council's plan amendment process.
159. COMMENT: The proposed rules should make allowances that
the possibilities to produce new low and moderate income units where
there is no existing water and sewer are extremely limited.
RESPONSE: The proposed rules consider the existence of
infrastructure in a variety of ways. Housing allocations are directed to
SDRP Planning Areas 1 and 2 by weighting undeveloped land within
the various planning areas. The Council's adjustment process and site
selection criteria place heavy emphasis on the existence of water and
sewer facilities. In addition, consistent with the policies of the SDRP,
municipalities in Planning Areas 4 and 5 are expected to create centers
that can be provided with water and sewer to accommodate the need
for low and moderate income housing.
160. COMMENT: The Council has made efforts to make the rental
units produced through its process more affordable. Rentals, under the
current Council rules, require much deeper subsidies than sales units.
The Council should not require even deeper subsidies.
RESPONSE: The Council has determined that it is necessary to create
more affordable rental units to benefit the target population. The Council
has found cases where permissible rents exceed fair market rents for
given areas of the State. The proposed rents reflect, more accurately,
rents that are achievable in the market.
161. COMMENT: N.J.A.C. 5:93-5.3(b) seems to require all municipal
sites to be within a 208 planning area. This requirement is too drastic.
RESPONSE: In general, inclusionary sites will require infrastructure.
In the context of sound planning, the Council believes it is prudent to
require sites to be within a 208 planning area or to require a 208 plan
amendment.
162. COMMENT: The Council's rules pertaining to centers is
problematic because no centers have yet been designated. The greatest
spur toward center designation would be an interim requirement which
stated that affordable housing will be permitted on all reasonable sites
in Planning Areas 3, 4 and 5 without respect to centers, unless a
municipality has made a reasonable effort to obtain such designations.
RESPONSE: The Council's language regarding centers is the result
of extensive discussions with the State Planning Commission. The
Council believes that the center designation process is critical in order
to create infrastructure that is necessary to construct low and moderate
income housing. To approve sites, without the ability to extend or create
infrastructure, would not be productive.
163. COMMENT: The rules on regional contribution agreements
should allow small municipalities to jointly provide for administration,
marketing, management and monitoring of regional contribution
agreements.
RESPONSE: A regional contribution agreement is an agreement
between two municipalities. It is unclear from the commenter's
suggestion whether the Council could approve a "joint" agreement under
the limits of the Fair Housing Act. If the commenter can be more
specific, the Council can better consider the suggestion.
164. COMMENT: The ability for municipalities to meet the
requirement of providing sufficient dollars to fund one-third of its

COMMUNI1Y AFFAIRS

rehabilitation component during the first year of the substantive
certification period could be a burden for municipalities that have large
rehabilitation components.
RESPONSE: The Council is responsible for creating the realistic
opportunity for a rehabilitation program. It is necessary for the program
to be adequately funded, especially in the first year when the program
must build an administrative capacity and begin marketing activities.
165. COMMENT: Relating the ability to provide ECHO housing to
the limits on senior citizen units is too restrictive. There are other
individuals that could benefit from ECHO units.
RESPONSE: The Council has decided to delete ECHO units from
its menu of options available for addressing the housing obligation.
Although the Council believes that ECHO housing is a valuable method
of caring for a family member, the recent Supreme Court Decision in
Wa"en requires units created under the Fair Housing Act to be marketed
within the housing region. Given that most ECHO units are targeted
for parents, the Council does not believe ECHO housing comports with
the direction provided by the Supreme Court.
166. COMMENT: The rule proposal that requires municipalities to
identify centers for designation threatens to impose a cumbersome
process of paperwork upon municipalities, as they would have to obtain
agreement from two State agencies on site specific locations where
development should occur.
RESPONSE: The Council and the State Planning Commission entered
into a memorandum of understanding to eliminate as much of the
confusion as possible. (See Appendix F.) The Council, for its part, is
looking for sites with infrastructure. Infrastructure is not available in
Planning Areas 3, 4 and 5. Although infrastructure can be extended from
Planning Area 2 into Planning Area 3, such is not the case in Planning
Areas 4 and 5. In these areas, the creation of centers is important in
order to deliver infrastructure necessary to construct low and moderate
income housing.
167. COMMENT: N.J.A.C. 5:93-5.2(i) should be amended to
encourage rehabilitation grants and loans that are well below market
rates. Where loans are offered, the loan should not require low and
moderate income households to pay more than 28 percent of gross
income on housing.
RESPONSE: The intent of the proposed rule is to encourage
. rehabilitation activity. The Council's staff will review the manner in which
loans are to be administered prior to substantive certification. N.J.A.C.
5:93-5.2(1) also states that the Council will monitor the progress of
rehabilitation programs and may require changes in them over time.
Given those checks that are built into the rule, the Council does not
believe it needs to be as specific as the commenter suggests at this time.
168. COMMENT: The Council should ensure that at least 50 percent
of the units rehabilitated are occupied by low income households.
RESPONSE: Municipalities must not discriminate against low income
households. Municipalities must not exclude rental units from their
rehabilitation efforts. Having provided such direction, the Council does
not believe that it is necessary to require that 50 percent of the units
rehabilitated be occupied by low income households. It also believes that
it is impractical to preclude the rehabilitation of a unit occupied by
moderate income households, for the lack of low income applicants.
169. COMMENT: N.J.A.C. 5:93-5.13 and 7.2, when read together,
permit half of all low income units to be restricted to senior citizens.
The Council should amend its rules to insure that no more than 25
percent of all low income units in the municipality may be restricted
to senior citizens.
RESPONSE: The Council believes that its rules contain sufficient
checks to ensure against a disproportionate share of low income units
being targeted to senior citizens. N.J.A.C. 5:93-7.2(a) requires that at
least half of all units in each inclusionary development be affordable
to low income households.
170. COMMENT: The rental bonus provided in N.J.A.C. 5:93-5.14
is unnecessary because the rule requires municipalities to use other
affirmative measures rather than zoning. Therefore, the reductions in
need that result are an unconstitutional dilution of the need.
RESPONSE: Municipalities may address their rental housing
obligation by zoning land. The other measures included in the rule are
provided to give municipalities direction regarding various options that
may be used separately or in combination. The rental bonus is available
to encourage municipalities to go beyond creating a realistic opportunity
and construct the rentals, or receive a commitment to construct the
rentals. However, the rental bonus is "capped" to guard against an
impermissible dilution of the need.
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171. COMMENT: Although indigenous need may be estimated for
each municipality, no municipality should be permitted to include a
rehabilitation component in its housing element and fair share plan
unless it can establish with specificity the existence within the
municipality of at least as many units as would be eligible for
rehabilitation under the proposed fair share plan. Where the municipality
cannot identify eligible rehab units with specificity, this component of
the need should be addressed by other strategies, including new
construction.
RESPONSE: In other parts of the methodology, the Council develops
criteria used to identify a regional need for new units. The indigenous
need is an estimate derived from the census; and the Council understands
they are not precise. Therefore, it is not appropriate to require
municipalities to prove that substandard units exist or require that
"unfound units" be addressed by new construction.
172. COMMENT: The Council should provide an extra credit for
municipalities that choose to construct low and moderate income
housing.
RESPONSE: The Fair Housing Act provides each municipality with
flexibility in addressing its housing obligation. It is perfectly acceptable
for a municipality to transfer part of its housing obligation to another
municipality or to allow the private sector to construct housing. A unit
created by each of these techniques is of equal value to the Council.
173. COMMENT: If the Council retains its three to five unit per acre
standard for inclusionary developments, it should allow municipalities
to require lower densities if the municipality can demonstrate that a
lower density still results in a realistic opportunity.
RESPONSE: The Council has reproposed a rule that responds to the
comment within N.J.A.C. 5:93-5.6, as described in the Summary which
follows.
174. COMMENT: The proposed rule offers an inadequate incentive
for private developers to build rental housing. The Council should
provide higher densities for developers to construct low and moderate
income rentals.
RESPONSE: There are a number of ways a municipality can construct
rentals with and without the private sector. The density bonus is only
one option presented by the rule and the density incentive for building
rentals has been increased in the republished rule proposal. In addition,
the rule provides incentives for the municipality to help ensure the
production of rental housing through use of a rental bonus.
175. COMMENT: The Council has the power to require
municipalities to zone for rental housing and it should impose such a
requirement.
RESPONSE: The Council does not share the commenter's legal
opinion.
176. COMMENT: The current market is most likely to subsidize low
and moderate income units with zoning and density bonuses that permit
small lot single family detached housing. As a general rule, however,
the subsidized affordable units cannot be provided on the same site as
the market rate single family units, nor can the affordable units be
provided as single family units. The proposed rules need to reflect these
realities if they are to guide municipalities in preparing fair share plans
for the creation of realistic opportunities to provide affordable housing.
RESPONSE: The Council believes its rules do reflect the current real
estate market, including the market for single family detached housing.
The Council has considered and approved requests to construct this
product as an alternative to a higher density product. All of these
approved amendments have proposed to include the low and moderate
income units on site. At least one is providing single family detached
housing units for low and moderate income households. Absent some
data to suggest otherwise, the Council cannot accept the commenter's
assertions as a given.
177. COMMENT: The proposed rule offers an inadequate incentive
for private developers to build rental housing. The Council should
provide higher densities for developers to construct low and moderate
income rentals.
RESPONSE: There are a number of ways a municipality can construct
rentals with and without the private sector. The density bonus is only
one option presented by the rules and the density incentive for building
rentals has been increased in the republished rule proposal. In addition,
the rules provide incentives for the municipality to help ensure the
production of rental housing through use of a rental bonus.
178. COMMENT: The Council has the power to require
municipalities to zone for rental housing and it should impose such a
requirement.

(CITE 25 NJ.R. 5776)

RESPONSE: The Council does not share the commenter's legal
opinion.
Subchapter 6. Regional Contribution Agreements
179. COMMENT: The $20,000 per unit minimum per unit transfer
for regional contribution agreements and the clarification that excess
RCA funds may be used for any Council approved activity are welcome
rule amendments and will help urban areas use RCA funds to develop
affordable housing.
RESPONSE: It is hoped that both amendments will help urban
municipalities revitalize their housing stock.
180. COMMENT: N.J.A.C. 5:93-6.4(c) should be revised to read the
same as NJ.A.C. 5:93-6.2(c). This would allow receiving communities
to use excess funds for any Council approved activity. The present
language limits their use to low and moderate income housing.
RESPONSE: The language in N.J.A.C. 5:93-6.4(c) and 6.2(b) was not
meant to conflict. The language has been amended in the reproposal
to make it clear that excess funds may be used for the same activities
that may be approved as part of a regional contribution agreement.
181. COMMENT: The proposed rules require a sending and receiving
municipality to enter into a contractual agreement before the Council
~eviews a RCA. How would this work, if the Council requires changes
In the contract that cannot be agreed to by the contracting parties? As
an alternative to this potentially difficult situation, the Council could
require a sending municipality not to negotiate with another receiving
municipality once a memorandum of understanding has been signed.
RESPONSE: It should be clear that there is no regional contribution
agreement until it is approved by the Council and a regional contribution
agreement is not effective until substantive certification is granted. The
contract is designed to bind the parties should the Council approve the
regional contribution agreement. If the parties cannot agree to changes
in the final contract, required by the Council, there is no regional
contribution agreement.
182. COMMENT: Do the inclusionary pricing requirements at
N.J.A.C. 5:92-7.4 apply to RCAs?
RESPONSE: Yes.
183. COMMENT: The minimum RCA contribution should be raised
to $30,000 or more, so that the contribution pays for more or all of
the subsidy necessary to build a new unit in a receiving municipality.
RESPONSE: In passing the Fair Housing Act, the Legislature
established a State program responsible for funding housing activities
related to municipal low and moderate income housing obligations. One
of the activities specifically mentioned as eligible for funding was the
regional contribution agreement. Therefore, the Legislature specifically
acknowledged that the contribution from a sending municipality would
not always be sufficient to create a unit in a receiving community.
In raising the minimum contribution from $10,000 to $20,000 in the
reproposed N.J.A.C. 5:93-6A, the Council has tried to establish a realistic
threshold that will allow New Jersey's urban centers to revitalize its
housing stock without discouraging regional contribution agreements
altogether. The rule proposal discusses some of the factors that were
considered in doubling the minimum contribution.
184. COMMENT: Regional contribution agreements should only be
used to create a new unit. They should not be used to fund scatteredsite rehabiliation programs.
RESPONSE: One of the stated purposes of the Fair Housing Act is
to revitalize New Jersey's urban centers. The rehabiliation of the existing
housing stock certainly fosters this Legislative goal.
185. COMMENT: If the receiving community has excess funds and
has negotiated with the sending municipality to keep the excess funds
for housing purposes, the sending municipality should get some extra
credit for the extra housing its transferred money produces.
RESPONSE: The sending municipality can only receive one unit of
credit for each unit transferred to a receiving municipality.
186. COMMENT: The $20,000 minimum regional contribution
agreement contribution is excessive. The market should decide the value
of a regional contribution agreement.
RESPONSE: The Council has found that, in some housing regions,
there are a surplus of potential receivers. This lowers the price a receiving
~ommunity can achieve. This may benefit the sending municipality, but
It does not further the Legislature's goal of revitalizing New Jersey's
urban centers. The $20,000 threshold, in the Council's judgment, when
merged with State subsidies available to augment the regional
contribution agreements, will allow the State's urban centers to revitalize
their housing stock.
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187. COMMENT: There should be a waiver provision that allows
municipalities to enter into regional contribution agreements for less than
$20,000.
RESPONSE: The Council believes that $20,000 is an appropriate
minimum contribution. The Council has included a waiver provision in
the reproposed rules, at N.J.A.C. 5:93-15, and does not believe that
specific waiver provision requested by the commenter is necessary, given
the existence of N.J.A.C. 5:93-15.
188. COMMENT: The $20,000 minimum contribution should not be
adopted. If a suburban municipality can rehabilitate a housing unit for
$8,000, why must it pay so much money to rehabilitate a substandard
unit in an urban setting? The market should decide the price of a regional
contribution agreement.
RESPONSE: The $20,000 contribution is based in part on the quality
of the housing stock in New Jerey's urban centers. The other factors
that led to the minimum contribution are delineated in N.J.A.C.
5:93-6.4(b). The Council believes that regional contributions are designed
to help revitalize New Jersey's cities. The Council's experience in
administering regional contribution agreements is that a complete laissezfaire approach to regional contribution agreements leads to disparate
results in the Council's housing regions.
189. COMMENT: Municipalities should be able to enter into a
regional contribution agreement with the Council. The Council should
be able to allocate money from a sending municipality to any urban
center in the State, even if the urban center is in a different housing
region.
RESPONSE: The Fair Housing Act does not empower the Council
to enter into a regional contribution agreement. The transfer of regional
contribution agreement dollars to municipalities in different housing
regions raises serious legal questions, especially in light of the recent
WalTl?n decision.
190. COMMENT: The Council's rules should permit qualified
agencies at the county level in urban counties or at the municipal level
in metropolitan municipalities to initiate regional contribution
agreements between municipalities. These regional contribution
agreements should be approved even if neither municipality participates
in the Council's process.
RESPONSE: The Fair Housing Act provides only for regional
contribution agreements between two municipalities.
191. COMMENT: The Council has proposed new requirements for
a regional contribution agreement. It has substituted a contract for a
memorandum of understanding and has increased the minimum
contribution to $20,000. There should be some sort of consideration for
municipalities that have already entered into a memorandum of
understanding for a contribution that addressed the Council's previous
rules regarding a contribution.
RESPONSE: The Council understands that there is a certain amount
of disruption whenever rules change. The Council will consider the
appropriate action to take on a case-by-case basis.
192. COMMENT: The criteria for rehabilitation performed by a
receiving municipality should be the same as outlined in subchapter 5
of the rule proposal.
RESPONSE: The criteria are the same.
193. COMMENT: Before approving a regional contribution
agreement, the Council should require proofs from the sending and
receiving municipality that the proposed housing will have convenient
access to bona fide employment opportunities.
RESPONSE: Before approving a regional contribution agreement, the
Fair Housing Act requires a review by the receiving municipality's county
planning board. In that review, the county planning board reviews the
proposed regional contribution agreement for convenient access to
employment opportunities.
Subchapter 7. IDclusionary Developments
194. COMMENT: The Council should devise a rule that links
increases in pricing units to the increases in the costs associated for the
developer to build the units. This would ensure that low and moderate
income households are not penalized by a temporary downturn in interest
rates which increase the potential selling price of a low or moderate
income unit.
RESPONSE: Although the current low interest rates allow much
higher prices on sales units than in previous years, the Council's
experience is that these prices are unattainable in the real estate market
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for low and moderate income housing. In addition, an amendment based
on current low interest rates may not be appropriate when interest rates
increase.
The Council's greatest concern regarding the higher prices permitted
due to low interest rates is the potential for hardship waivers. If an owner
of a low or moderate income unit cannot achieve the maximum permitted
price for a housing unit, he/she may ask the authority that administers
the affordable units for permission to sell to a household earning above
80 percent of median. The inability to achieve the maximum permitted
sales prices does not, in and of itself, constitute a hardship. The authority
may, and in most cases, should, deny the request. The low and moderate
income units have not been produced with a guarantee of a maximum
return on investment.
195. COMMENT: Affordable housing should be priced to consider
the other bills a low and moderate income household may have to pay.
RESPONSE: It is very difficult to establish housing prices based on
the financial situation of individual households. Instead, the Council has
established housing prices based on criteria that have been used by
lending institutions and other governmental programs.
196. COMMENT: The Council's rule proposal permits 80 percent of
the housing units created to include one bedroom or less. Such a rule
does not address the needs of low and moderate income families.
RESPONSE: N.J.A.C. 5:92-7.3 was drafted with a number of goals
in mind. One of the goals was to provide more flexibility in designing
an inclusionary development. However, in trying to provide more
flexibility, the drafted rule permitted inclusionary developments with very
little housing that may be considered adequate for families. This was
an error and has been redrafted in the reproposal.
197. COMMENT: Within inclusionary developments, the rule
encourages integration of low and moderate income housing with the
market units. There should be nothing to stop a developer from building
units off site, or transfer to a municipally owned site.
RESPONSE: The Council encourages the integration of low and
moderate income units with market units. The Council will consider the
merits of building low and moderate income units on another site, when
presented with a specific request.
198. COMMENT: The Council may want to waive the strict
application of its rules pertaining to the bedroom distribution, upon a
showing of good cause or hardship.
RESPONSE: The Council may entertain such a waiver for a specific
inclusionary development, provided the bedroom distribution for the
entire municipality addresses the bedroom distribution requirements.
199. COMMENT: The Council should encourage municipalities to
require inclusionary developments to use energy efficient and costeffective heating systems. A low and moderate income household using
electric heat could easily exceed the HUD approved utility allowance.
RESPONSE: The Council does encourage municipalities to require
energy efficient and cost-effective heating systems. The Council's rules
on rentals require that rents plus utility costs not exceed 30 percent of
the income for a specific household size. Thus, if a development uses
an insufficient heating system, the rent must be reduced. In addition,
the Council shall publish a rule requiring low and moderate income units
to use the same heating source as the market units within an inclusionary
development.
200. COMMENT: The Council's rules increase the subsidies necessary
to produce low and moderate income housing. This increased subsidy
is unwarranted and not productive during a period when the real estate
market is so competitive.
RESPONSE: The Council has developed rules designed to make low
and moderate income housing more accessible to its target population.
The Council has decreased the presumptive downpayment requirement
in a manner that is consistent with the lending practices of most lending
institutions. It has made housing units of various bedroom sizes more
affordable to smaller households. It has made rentals more affordable.
All of these changes address the needs of low and moderate income
households and the Council has determined that such changes are in
the public interest.
201. COMMENT: The Council should not require homeowner
associations to set fees and special assessments for low and moderate
income occupants at less than 100 percent of the fees paid by owners
of market units. Such a reduction is likely to produce resentment on
the part of the market unit owners.
RESPONSE: The Council's rule proposal does not require low and
moderate income households to pay lower homeowner fees. It establishes
that the owners of affordable units shall pay at least one-third of the
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regular fee. A municipality may require the low and moderate income
households to pay more, provided it is done within the context of the
Council's rules.
202. COMMENT: Low income units should be reserved for low
income households as required by the rule proposal. However, the
Council may want to rethink its requirement to reserve moderate income
units for moderate income households. A low income household with
sufficient assets may be able to afford a moderate income housing unit.
RESPONSE: The Council will allow a low income household to
purchase a moderate income unit.
203. COMMENT: The Council should require more low income
housing for the very poor who cannot take advantage of for-sale housing.
The Council should also create housing for larger households and special
needs populations that require housing.
RESPONSE: The Council has, in the reproposed rules, increased its
requirement for municipalities to provide for rental opportunities. It is
also requiring that its rental units be more affordable. The Council has
also eliminated the 25 percent limitation on alternative living
arrangements that serve special needs populations.
204. COMMENT: The Council should clarify N.J.A.C. 5:93-7.2 to
state that, where the total of low and moderate income housing units
is an odd number, the extra unit shall be a low income unit.
RESPONSE: The rule says that at least 50 percent of the units shall
be low income units. Thus, an odd number of units would result in at
least one more low income unit.
205. COMMENT: The well-intentioned price stratification table of the
prior cycle was overly complex and the Council has wisely abandoned
it. However, the rule that replaced it is unsatisfactory because it does
not require any units to be priced at less than 43 percent of median
income. The Council could do this in a number of ways. It could price
the average unit at 57.5 percent of median and price individual units
based on what prospective applicants could afford. In order to achieve
the average sales price, prospective applicants could be denied a unit
if pricing a unit based on the applicants income would reduce the average
price below the 57.5 standard. In the alternative, the Council could
develop a price stratification system to include those below 40 percent
of median income.
RESPONSE: The Council has amended the rule to require price
stratification. The example has been deleted from the rule in the
reproposal. The price of units within an inclusionary development shall
average 57.5 percent. There shall be at least three prices for moderate
income units and two prices for low income units.
206. COMMENT: One bedroom units should be affordable to two
person households; and two bedroom units should be affordable to three
person households. There is no reason to project a two person household
in a two bedroom unit. The standards proposed are more generous than
realistic.
RESPONSE: The Council's efforts to make units more affordable are
designed to make the units produced more reflective of the needs of
the target population. The Council has found that a large group of low
and moderate income households including, but not limited to, single
parents, are adversely affected by the current pricing system.
207. COMMENT: The Council's simplified price stratification system
and the five percent downpayment requirement are welcome and realistic
proposals.
RESPONSE: The Council believes these changes will simplify the
process of pricing units and will result in more affordable units.
208. COMMENT: The Council should require housing units to be
priced to be more affordable to low income households. The Council's
income stratification requirements do not reach low enough to target
an acceptable mix of low and moderate income households. To improve
in this area, the Council should lower the average affordability level from
57.5 percent to 50 percent.
RESPONSE: As has been indicated in previous responses, the Council
is not empowered to force municipalities to subsidize affordable housing
with municipal funds. A municipality that so chooses may require the
private sector to build low and moderate income units. In fact, the private
sector has built most of the low and moderate income units thus far
constructed. While the Council shares the commenter's interest in
making housing more affordable, the Council also recognizes that
requiring deeper subsidies in order to produce low and moderate income
housing, limits the ability to produce affordable housing.
The Council has made a significant effort to make sale and rental
units more affordable in the rule proposal. It has lowered downpayments.
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It has required that units of one, two and three bedrooms be priced
for smaller households. It has lowered the maximum rents of rentals.
The Council has determined that to lower the prices and rents further
may be counterproductive and result in much less production.
209. COMMENT: There is no policy justification for permitting
housing created through rehabilitation of vacant units in receiving
municipalities to be any less affordable than housing created through
new construction.
RESPONSE: New affordable units created through conversion or
rehabilitation of an existing vacant structure shall be priced as any other
inclusionary development.
210. COMMENT: Unless the Council requires more affordable units,
it is not requiring housing that is affordable to low and moderate income
households. It is permitting the construction of least cost housing. The
Supreme Court has held that providing least cost housing does not satisfy
the housing obligation unless all alternatives have been explored and
demonstrated to be not effective in delivering low and moderate income
housing.
RESPONSE: The housing produced pursuant to the Council's rules
is clearly affordable to low and moderate income households, as these
terms are defined in the Fair Housing Act. The housing, therefore, is
not "least cost" housing, as that term is used in Mount Laurel II.
211. COMMENT: Low income households have historically had
problems accumulating sufficient income to afford downpayment and
closing costs. To the extent that the Council allows municipalities to
satisfy their fair share of the need for low income housing, it must require
that such municipalities assure access to subsidies for downpayments and
closing costs, or, if need be, provide those subsidies themselves.
RESPONSE: The Fair Housing Act does not require municipalities
to expend municipal funds in addressing its housing obligation. The
Council's rules on development fees require a percentage of collected
fees be used for affordability assistance, which might take the form of
downpayment and closing cost assistance.
212. COMMENT: The Council should revise its rules on pricing
housing units so that no household pays more than 25 percent of its
income on the costs associated with home ownership. This will provide
the possibility of a household below a specific income strata to obtain
financing from a lending institution.
RESPONSE: The Council believes that its 28 percent standard is
appropriate, since it is used by most lending institutions. The reason for
providing some stratification of prices is to make access to affordable
sales housing possible to a greater spectrum of the target population.
213. COMMENT: The Council has acted appropriately in requiring
that some one-bedroom units be priced for one person households and
some two-bedroom units be priced for two person households. Similarly,
some three-bedroom units should be priced for four person households.
RESPONSE: The Council agrees and has amended the rule at
N.J.A.C. 5:93-7.2 in the reproposal, for the reasons indicated in the
Summary.
214. COMMENT: The Council's proposed rules on rental housing are
a substantial improvement over N.J.A.C. 5:92-14.4. However, the rule
still does not provide sufficient rental housing, especially for low income
households. Since there are far more minority low income households
than whites, the rule reinforces and perpetuates New Jersey's existing
pattern of extreme racial segregation in violation of the State and Federal
civil rights laws.
RESPONSE: As the commenter notes, the Council believes the
creation of affordable rental housing is a priority and the new ~"Ule at
N.J.A.C. 5:92-5.14 encourage the production of rental housing. The
Council's rules, including those concerning rental housing, do not
discriminate on the basis of race.
215. COMMENT: The Council should require that half of the units
within each bedroom distribution be affordable to low income
households.
RESPONSE: The rule reproposal at N.J.A.C. 5:93-7.2 provides
developers a limite amount of flexibility in structuring the low and
moderate income units. At least one-third of the units withine ach
bedroom distribution shall be affordable to low income households.
However, within each inclusionary development, at least half the low
and moderate income units must be affordable to low income
households.
216. COMMENT: If the Council decides to grant extra credit for
housing activity, it should provide extra credit for municipal actions that
render units more affordable.
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RESPONSE: The Council's reproposal requires sales and rentals to
be significantly more affordable than the units created by N.J.A.C. 5:92.
The Council has also required a percentage of developer fees to be used
for affordability assistance. Given these requirements, the Council has
limited its use of extra credit to stimulate rental activity. The Council
is not presently considering the extra credit contemplated by the
commenter.
Subchapter 8. Development Fees
217. COMMENT: Substantive certification should not be a
precondition for the collection of development fees.
RESPONSE: The Council has determined that the collection of fees
should be an integral part of a comprehensive planning process that
addresses the municipality's entire housing obligation. The fee should
be reviewed in the context of how they help the municipality address
this housing obligation. The Council believes that this approach is
consistent with the Supreme Court's view in Holmdel that development
fees are a constituent part of the overall plan to provide for the entire
housing obligation that is subject to the Council's review and certification.
218. COMMENT: The Council should require municipalities to
perform some type of fiscal analysis to support the use of a development
fee.
RESPONSE: The Holmdel decision required the Council to develop
standards for permissible development fees. Having adopted those
standards, the Council does not believe it is necessary for municipalities
to perform a fiscal analysis to justify fees already permitted by rule.
219. COMMENT: The Council's proposed rules regarding
development fee penalties state that once the Council revokes the ability
to collect fees, that the affected municipality can no longer impose fees.
The Council may want to waive that provision so that it can capture
a meaningful contribution for low and moderate income housing from,
for example, a large non-residential developer.
RESPONSE: The Council does not believe it is necessary to include
special waiver provisions to this rule, since it has proposed a general
waiver provision.
220. COMMENT: The caps on development fees levied against
residential and non-residential developments are artificially low and will
lead to the lost opportunity to collect fees in New Jersey's communities.
RESPONSE: As indicated in the response document when the Council
adopted rules on development fees, the Supreme Court directed the
Council to develop standards related to acceptable fees. The Council
believes its fees are reasonable and will not have a negative economic
impact around the state.
221. COMMENT: Municipalities should be able to enter into
agreements with developers to collect fees in excess of the standards
adopted by the Council without offering comparable off-setting
incentives.
RESPONSE: Based on the Supreme Court's Holmdel Decision,
municipalities are authorized to collect development fees only to the
extent that they conform with standards promulgated by the Council.
The Council has established fees that municipalities may impose without
allowing any off-setting incentive or entering into any negotiation. To
collect additional fees, a municipality must provide a financial incentive
for the increased fee.
222. COMMENT: The Council's development fee regulations allow
the Council to disburse funds from a municipal housing trust fund for
violations of the Council's regulations. Such a rule is excessive.
RESPONSE: This penalty is one of several the Council may impose.
Depending on the violation, such a penalty may be totally appropriate.
223. COMMENT: The Council should eliminate the requirement that
30 percent of development fees be used to render units more affordable.
This requirement is arbitrary and unnecessary, since all money used to
subsidize housing renders it more affordable.
RESPONSE: The Council believes that the 30 percent requirement
for affordability assistance is necessary given the needs of the poor. Many
of the poor require help in the form of downpayment assistance,
mortgage subsidies and rental assistance. The development fees
represent a new resource to address these needs.
224. COMMENT: The Council should provide funding to address
some of the burden of implementing a housing element. Otherwise the
burden will fall on the local property tax bill, which is restricted by the
State cap law.
RESPONSE: The Fair Housing Act does not provide the Council with
funding authority. It does create a funding source within the Department
of Community Affairs designed, in part, to supplement municipal low
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and moderate income housing strategies. In addition, the Council has
proposed rules that allow municipalities to impose fees on all noninclusionary development and use that money to implement, administer
or even prepare a housng element and fair share plan.
225. COMMENT: The fees permitted by the Council are inadequate.
They create an incentive to pay fees rather than construct low and
moderate income units. Eventually, these rules must be reconsidered or
challenged as inadequate on constitutional grounds.
RESPONSE: The Council believes that its rules on development fees
are totally consistent with the direction provided by the Supreme Court
in Holmdel. They provide for an increased collection of fees as the value
of land is increased by density bonuses or other appropriate alterations
in the cost of developing the land. Such measures that add to the value
of the land are certainly typical of most inclusionary developments. In
most inclusionary developments, density bonuses have been awarded. In
addition, the Mount Laurel doctrine requires eliminating cost generating
standards and fast-tracking the review of development applications.
226. COMMENT: In municipalities where fees were collected in
exchange for density bonuses, those density bonuses have now become
vested rights through the municipal approval process. It would be totally
inequitable to allow the developer the right to retain those density
bonuses, yet compel the municipality to refund the fees.
RESPONSE: In many cases where developers paid fees in exchange
for density bonuses, the Council approved those fees during the
substantive certification process. In other cases, the rule allows
substantive increases in fees when a density bonus has been permitted.
The rule does require the refund of money when the developer has paid
for an increase in density after a downzoning. There may be other
situations in which the rules require the return of money after a density
bonus has been awarded. The Council will consider arguments in these
cases as they are presented.
227. COMMENT: When would a municipality collect a development
fee when no building permit is required (for example, a parking lot
expansion)?
RESPONSE: The Council believes its rule governing the payment of
development fees addresses most situations. The fees on a parking lot
expansion may be collected upon the commencement of construction.
228. COMMENT: The Council should clarify its intent not to
intercede in agreements that resulted in monetary contributions toward
the implementation of a municipal housing element granted repose from
the Courts.
RESPONSE: It is not the Council's intent for its development fee
rules to void settlement agreements that it or a court has approved. If
these agreements have been approved as part of a comprehensive review
of the municipality's response to the entire fair share, the agreements
should stand.
229. COMMENT: The Council allows fees to be collected at building
permit and certificate of occupancy. The fee is a percentage of value,
which is not known until after certificate of occupancy. Municipalities
must now estimate value. If they overestimate value, money will have
to be refunded. This is an administrative headache. The Council should
develop something better.
RESPONSE: There are a number of solutions to this problem.
Municipalities could collect the fee later or they can estimate value on
the low side. The rule was developed so that municipalities could collect
some money earlier in the development process and apply that money
to the implementation of the plan.
Subchapter 9. Controls on Affordability
230. COMMENT: The Council's requirement to provide certificates
of reoccupancy to ensure continued affordability is redundant. The
Council is protected by having deed and master deed restrictions placed
on the units.
RESPONSE: The requirement is intended to ensure that the
appropriate officials check to determine if the Council's deed restriction
and lien are in place on the affordable unit.
231. COMMENT: Subchapter 9 establishes a procedure in which a
municipality may extend the period of controls by resolution of the
governing body. The municipality should state its reasons for so doing.
Also, such an extension may be interpreted as an unenforceable
extension in violation of the owner's restrictive covenant.
RESPONSE: COAH does not believe the municipality must state
reasons for extending controls on afford ability. The ability of the
municipality to extend the controls is written into the agreement signed
by the owner and the municipality.
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232. COMMENT: Subchapter 9 requires the seller of an affordable
unit to provide notice to the authority at the first non-exempt sale after
controls have been in effect for the period specified in N.J.A.C. 5:93-9.2.
The authority then must provide notice to the municipality and other
parties who can exercise the option to purchase the unit and maintain
it as an affordable unit. The municipality has the first option to purchase
the unit. However, if the other parties are under the impression that
the municipality will purchase the unit and then the municipality fails
to exercise the option, the unit can be lost. The other parties should
have an additional 30 days to exercise the option when the municpality
fails to exercise its option.
RESPONSE: The Council believes that the rule, as written, provides
adequate notice to all parties who may want to purchase the unit. The
parties who received notice should contact each other and keep
informed.
233. COMMENT: The Council should clarify N.J.A.C. 5:93-9.4(c).
This section discusses the scenario of the non-exempt transaction that
terminates controls on affordability. The Council should add a reference
to N.J.A.C. 5:93-9.8, to make it clear that this seller has two options.
The seller can sell the unit at the controlled price to an income eligible
household and continue controls on affordability; or the seller can sell
the unit at a price negotiated with any willing buyer, provided that the
vast majority of proceeds in excess of the controlled price are returned
to the authority acting on behalf of the municipality.
RESPONSE: COAH has added the reference to the reproposed
N.J.A.C. 5:93-9.4(c).
234. COMMENT: What is the term of the controls on affordability
for accessory apartments?
RESPONSE: A 10 year control is acceptable. However, at least 30
years is required, if the municipality wants a rental bonus.
235. COMMENT: The deed restriction provisions have become
onerous. They are adding to the difficulties in selling deed restricted
units at the upper ranges of the moderate income categories.
RESPONSE: The Council believes that affordable low and moderate
income housing units are a scarce resource. Long term controls on
affordability are absolutely essential in addressing the needs of low and
moderate income households over time. The problems of marketing units
at the upper end of the moderate income categories might be solved
by an improved market for the market units and/or a reduction in the
price of the moderate income units.
236. COMMENT: The Council should require longer controls on
affordability even in the urban areas of the State. The secondary
mortgage markets will now accept 40 year controls. With controls
expiring on Federal units, the Council must realize the problems
associated with controls expiring.
RESPONSE: The Council has republished rules requiring controls of
at least 30 years on newly-constructed low and moderate income units
in non-urban aid cities.
237. COMMENT: When a municipality recaptures money after the
controls on afford ability have expired, the Council should not allow that
money to be spent on a regional contribution agreement.
RESPONSE: The money is deposited in a housing trust fund, along
with any money collected via development fees. The Council believes
that all money within the account may be used for any activity expressly
permitted by the Fair Housing Act and the Council's rules.
238. COMMENT: When an owner rents a low or moderate income
unit at an uncontrolled price, the Council should consider requiring that
municipalities adopt civil or criminal penalties.
RESPONSE: The deed restriction that is part of this rule proposal
does not allow affordable units to be rented without prior approval of
the authority. Violation of this or any part of the agreement, can result
in any number of remedies including, but not limited to, foreclosure,
acceleration of all sums due under the mortgage, recoupment of any
funds from a sale in violation of the agreement or injunctive relief.
Developer Interest in Resale Controls
239. COMMENT: Subchapter 9, dealing with resale controls, should
be changed to give the developer the option to administer price controls
on its own where it is cheaper for it to do so. Builders should not be
held hostage to potentially expensive local processes.
RESPONSE: The responsibility to ensure controls on affordability
belongs to the municipality. If a party believes the municipal effort to
ensure affordability is inadequate or if the service costs too much, the
party can register that complaint with the Council.
240. COMMENT: NJ.A.C. 5:93-9.3(a) should be amended to allow
blanket up-front approvals of deed restrictions. There should be no need
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for a municipal agency or other reviewer to examine the deed restriction
for each individual purchaser or renter.
RESPONSE: When a new development is being offered for sale, it
is possible that the municipal authority can review the deed restriction
that is proposed and ensure that it is the one the Council requires to
be used. Then the authority can provide the type of approval sought
by the commenter.
241. COMMENT: Is N.J.A.C. 5:93-9.16 applicable if there has already
been a foreclosure that extinguishes controls on affordability?
RESPONSE: No.
242. COMMENT: Must the Affordable Housing Agreement referred
to in subchapter 9 and a deed containing reference to the agreement
be filed with each sales transaction?
RESPONSE: Yes.
243. COMMENT: N.J.A.C. 5:93-9.13 refers to a notice of foreclosure.
Who is required to give this notice and when is it given? If the authority
or other agency purchases a unit at the maximum permitted sales price,
what happens if the financial institution is owed in excess of that price?
RESPONSE: The notice would be provided by the financial institution
foreclosing on the property. The Council believes that it is in the financial
institution'S interest to provide notice to the authority and other agencies
at the same time it is providing the owner of a low or moderate income
unit with its intent to foreclose. These entities can assist the financial
institution in recouping loan proceeds. The Council is not empowered
to require this notice and, therefore, the rule states that failure of the
financial institution to provide notice of a foreclosure action shall not
impair any of the financial institution's rights to recoup loan proceeds;
shall not negate the extinguishment of controls or the validity of the
foreclosure; and shall create no cause of action against the financial
institution. If the sale of a low or moderate income unit at the maximum
permitted price does not satisfy the debt, the financial institution need
not sell the property.
244. COMMENT: The language in N.J.A.C. 5:93-9.13 is ambiguous
or incorrect. The rule can be clarified by making it clear that a deed
in lieu of foreclosure is "to" and not "by" a financial institution.
RESPONSE: The Council has made the change in the reproposal,
to make it clear that a deed in lieu of foreclosure is "to" a financial
institution.
245. COMMENT: A notice of foreclosure is usually given only to
those parties who have a properly recorded interest in the property. A
financial institution cannot be expected to notice other entities.
RESPONSE: If the deed restriction and repayment lien have been
properly filed and recorded as required in NJA.C. 5:93-9.3(e), the
Authority will have a properly recorded interest in the property and will
receive notice.
246. COMMENT: The Council should clarify or provide consistency
in its use of the terms "conveyance" and "deed."
RESPONSE: The Council has used the term "conveyance" to refer
to any transfer of an affordable property and "deed" to refer to the
documents that effect the conveyance.
247. COMMENT: The Council should clarify or provide consistency
in its use of the terms "restrictive covenant" and "deed restriction."
RESPONSE: The terms "restrictive covenant" and "deed restriction"
are used interchangeably to refer to the documents included and attached
to the deed that restricts the price and conditions of occupancy on the
low or moderate income unit. The Council has used the term "deed
restriction" in lieu of "restrictive convenant" throughout the reproposed
rules. The Council has also added a cross-reference to N.J.A.C.
5:93-9.2(a) to indicate Exhibit E.
248. COMMENT: The Council should clarify when a foreclosure
action by a financial institution results in the expiration of controls on
affordability.
RESPONSE: A foreclosure by a financial institution (as referenced
in the rule at N.J.A.C. 5:93-9.13) on a first purchase or first money
mortgage secured by equity in a low or moderate income unit may (at
the financial institution's option) extinguish controls. A foreclosure for
any other reason should not extinguish controls, since the deed
restriction, by its terms, should only be subordinate to the first mortgage.
249. COMMENT: The Council should consider income verification
on occupants of low and moderate income units in light of Justice Stein's
concurring opinion in Prowitz v. Ridgefield Park, 122 N.!. 199 (1991). Such
income verification may be necessary to maintain lower taxes on low
and moderate income households.
RESPONSE: In general, the Council does not view income verification
to be necessary or desirable. The Council believes that given the limits
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on equity appreciation most low and moderate income households will
eventually move as their incomes increase.
250. COMMENT: Where the Council's regions do not coincide with
the U.S. Census Primary Metropolitan Statistical Areas, there is the
potential conflict between HUD's definition of low and moderate income
housing and the Councils'. It is hoped that the Council will allow credit
for all housing created based on on HUD's definition of low and
moderate income housing.
RESPONSE: Although it is difficult to envision every possible conflict,
it is the Council's philosophy to encourage affordable housing activities.
It is anticipated that most HUD-sponsored activities will result in credit
for the host municipalities.
Subchapter 10. Cost Generation
256. COMMENT: The Council should not use the DCA Model
Subdivision and Site Plan Ordinance or standards from the site
improvement advisory Board to determine if municipal landscaping,
buffering and reforestation requirements are excessive.
RESPONSE: Part of the Mount Laurel obligation is to eliminate
unnecessary cost-generating standards. The standards referred to will be
developed pursuant to enabling legislation designed to develop standards
for the entire State. The Council believes they should be entirely
appropriate given the legislative mandate and the Council's
responsibility.
252. COMMENT: The Council's rule precludes the use of traffic and
environmental impact studies from being used to alter site density.
However, specific information that may affect the yield of a specific site,
such as wetland information, may not be known until the site plan is
submitted.
RESPONSE: If a site plan depicts environmental constraints that were
not apparent during the municipal planning process and the Council's
review of the municipal plan, the municipality is expected to cooperate
with the developer in granting reasonable variances necessary to
accommodate the municipal housing obligation. If, after such
cooperation, a site cannot reasonably yield sufficient low and moderate
income units, the Council will entertain a plan amendment to address
the lost units in another way.
253. COMMENT: The Council's reliance on standards generated by
the Site Improvement Advisory Board is likely to preclude flexibility and
innovation in town design.
RESPONSE: Since the standards have not yet been promulgated and
since the Council has not yet applied these standards, The Council
believes that the commenter cannot fairly judge what the end result will
be.
254. COMMENT: The Council should provide further guidance in
subchapter 10 as to when the Council would revoke substantive
certification.
RESPONSE: Municipalities are expected to implement their plans,
fast-track inclusionary developments and eliminate unnecessary costgenerating standards from its approval requirements. It is very difficult
and probably counterproductive to predetermine an action before
confronted with a situation. The Council will develop a body of decisions
as they are approached with specific cases.
255. COMMENT: The Council's proposed N.J.A.C. 5:93-10 is an
unwarranted intrusion into municipal land use powers.
RESPONSE: The rule proposal is designed to provide guidance to
the part of the Mount Laurel doctrine that requires fast-tracking of
inclusionary developments and elimination of unnecessary costgenerating standards.
256. COMMENT: The practice of allowing a developer to allege that
a municipality is not expediting or fast-tracking municipal approvals and
to seek revocation of the municipality's substantive certification is fraught
with problems. It will encourage inclusionary developers to threaten
municipal officials in order to expedite their approvals.
RESPONSE: Municipalities that expedite approvals and eliminate
unnecessary cost-generating standards should not be concerned about
an adverse decision from the Council.
257. COMMENT: The Council should not rely on the DCA Model
Subdivision and Site Plan Ordinance in its review of cost-generating
features. It should rely on the standards established by the Site
Improvement Advisory Board.
RESPONSE: The commenter may have an early draft of the rule
proposal. In the draft that appeared in the proposal published in the
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March 15, 1993 issue of the New Jersey Register, the Council indicates
that it will rely on the standards established by the Site Improvement
Advisory Board.
258. COMMENT: When an inclusionary developer chooses from a
municipally-provided list of consultants to prepare fiscal, traffic and
environmental impact studies, what party pays for the study?
RESPONSE: The developer.
259. COMMENT: Subchapter 10, pertaining to cost generation,
should be deleted. With the passage of P.L. 1993, c.32, an entire
mechanism has been established to develop uniform site improvement
standards.
RESPONSE: Subchapter 10 goes beyond P.L.1993, c.32 to provide
guidance related to cost generation and expediting approvals. Both
subjects are necessary, based on the direction provided by Mount Laurel
II and the Fair Housing Act.
260. COMMENT: Municipal time frames for action on development
applications are already governed by the Municipal Land Use law. There
is no reason for the Council to append its own requirements.
RESPONSE: One of the prime reasons for the spiraling cost of
producing housing is the delay caused by the review of development
applications at all levels of government. The Mount Laurel II decision
and the Fair Housing Act include specific language to expedite the review
of development applications and the Council's rules provide guidance
regarding expectations for local planning boards.
261. COMMENT: Language in subchapter 10 stating that
municipalities are expected to cooperate in granting reasonable variances
necessary to construct an inclusionary development should be deleted,
because the Municipal Land Use Law clearly sets forth standards which
must be met for variances.
RESPONSE: A municipality, to meet its Mount Laurel obligations,
must provide a realistic opportunity for the creation of affordable
housing, including the elimination of barriers to the creation of
affordable housing. This obligation continues during site plan review. It
is not possible to envision every problem that can occur when a specific
development takes the form of a site plan application. Although the
mapping of sites included in a housing element may indicate the
approximate extent of wetlands, the precise extent of the wetlands may
be greater than originally envisioned. Whereas the yard requirements
imposed on specific developments may seem reasonable on paper, their
application on a site may not allow for the completion of a proposed
low and moderate income development. In some cases, such scenarios
might require a plan amendment expanding the number of municipal
sites designed to address the housing obligation. However, in other cases,
the granting of reasonable variances will address potential design
problems encountered in developing an inclusionary site. The granting
of such variances to further a municipality's Mount Laurel obligation is
consistent with the Municipal Land Use Law, N.J.S.A. 40:55D.
262. COMMENT: Subchapter 10 includes references to excessive road
width, culvert size, pumping station size etc. This language should be
deleted in favor of simply relying upon the ultimate standards adopted
under P.L.1993, c.32.
RESPONSE: The rule proposal does reference P.L.1993, c.32; and to
the extent that the standards resulting from this legislation address the
issues raised in subchapter 10, the Council will rely on them.
263. COMMENT: Subchapter 10 provides for the phasing of off-tract
improvements. The proper term is off-site improvements.
--RESPONSE: The Council has reproposed this rule to include on-site,
off-site and off-tract improvements, as these terms are defined in the
Municipal Land Use Law.
264. COMMENT: The phasing of off-site improvements should not
be permitted, since all off-site improveiiieiiiSShould be completed before
the first segment of development takes place and certificates of
occupancy are issued on-site.
RESPONSE: The full impact of developments may not be experienced
until various phases of the development are completed. Given that
reality, the Council believes it is appropriate to allow for the phased
construction and phased bonding of off-site improvements.
265. COMMENT: The Council should not prohibit a restriction on
the bedroom mix of market rate units. Municipalities should be permitted
to control these market units.
RESPONSE: Municipal bedroom requirements on the market units
within an inclusionary development could impact the marketability and
the economic feasibility of an inclusionary development. Moreover,
municipalities should not be dictating the bedroom distribution in any
development. See Oakwood at Madison, Inc. v. Twp. of Madison, 177
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N.J. Super 11, 14, 18 (Law Div. 1971), certif granted 62 N.J. 185 (1973),
on remand 128 N.J. Super 438 (Law Div. 1974), affirmed and modified
73 N.J. 481 (1977); also Molino v. Mayor and Council of Glassboro, 116
N.l Super 95, 201 (Law Div. 1971).
266. COMMENT: Pursuant to N.JAC. 5:93-10.3, if a developer
chooses an expert from a list provided by the municipality, is each party
bound by the recommendations of that expert?
RESPONSE: The referenced rule states that each party shall rely on
the consultant's recommendations. If the municipality or the developer
cannot accept the recommendation, it is possible that they will be able
to resolve the problem themselves. If the parties cannot resolve the
dispute, subchapter 10 allows the parties to request Council intervention
through a mediator, or by a motion.
267. COMMENT: The section of subchapter 10 that says
municipalities will be expected to cooperate with developers of
inclusionary developments in granting reasonable variances necessary to
construct the development should be eliminated.
RESPONSE: At times, the zoning of a specific site may appear to
foster an inclusionary development. However, when designing the
project, the combination of buffer areas, set-backs, distance between
buildings and environmental regulations may not allow the inclusionary
developer to complete the entire development. In such circumstances,
it is expected that the municipality will cooperate with the developer
so that he or she will be able to build the entire development. If such
cooperation is not possible, it is likely that the municipality will have
to find an alternative approach to address low and moderate income
units that cannot be built on site.
268. COMMENT: In reviewing a development application for an
inclusionary development, a municipality that chooses to should be able
to pay its own professional, rather titan allow a developer to choose a
professional from the list of three.
RESPONSE: The rule referenced by the commenter is designed to
prevent municipalities from requiring inclusionary developers to pay for
the preparation and review of special studies pertinent to an inclusionary
development. Municipalities that choose to pay their professionals
themselves may do so.
269. COMMENT: N.J.A.C. 5:93-10.4 allows developers to provide the
Council with notice of filing a development application with a
municipality. The Council should not accept such filings unless the
municipality has deemed the application complete.
RESPONSE: The intent of this rule is to foster fast-tracking of
inclusionary developments. The rule will allow the Council to monitor
the time required to receive municipal approvals of development
applications.
270. COMMENT: The Council's rules in subchapter 10 are
unnecessary and should be eliminated. These rules will encourage
developers to threaten municipalities with legal action if they do not
receive what they want when they want it.
RESPONSE: In proposing subchapter 10, it is not the Council's intent
to encourage legal action. It is the Council's intent to provide
municipalities with the standards related to the part of the Mount Laurel
obligation requiring the fast-tracking of inclusionary developments and
the elimination of unnecessary cost generating standards.
271. COMMENT: The authority of a municipality to establish
standards for development within its boundaries is set forth with the
municipal land use law. The Council is not authorized to usurp this
power. Therefore, the rules proposed in subchapter 10 of the rule
proposal should be deleted.
RESPONSE: It is not the Council's intent to usurp municipal authority
granted by the municipal land use law. The rules referenced by the
commenter are designed to provide guidance to that part of the Mount
Laurel obligation requiring municipalities to fast-track developments and
eliminate unnecessary cost-generating standards.
272. COMMENT: The provisions of subchapter 10 are essential to
move sites through the approval process so that affordable housing
actually gets built. Zoning is of little benefit, if an inclusionary
development application has a never-ending series of bureaucratic
hurdles placed before it.
RESPONSE: One intent of the rule is to expedite the approval
process.
273. COMMENT: N.JAC. 5:93-1O.4(b) should be revised to make
it clear that a mediator can only assist the parties to resolve the dispute.
RESPONSE: The Council believes the rule is clear. Mediators cannot
resolve disputes. They can help the parties resolve their difference. If
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the mediation effort fails, the Councilor a court of competent jurisdiction
may order a solution to the dispute.
274. COMMENT: The Council's proposed rules relating to restriction
of escrow fees for inclusionary developers is probably illegal under
Sections 8(b) and 53.2 of the Municipal Land Use Law. The reviews
paid for by the escrow fees focus on legitimate environmental and
planning concerns. Inclusionary development should not be exempted
from this process.
RESPONSE: The rule referred to by the commenter does not exempt
inclusionary developers from professional review of development
applications. It does provide a developer with a choice. It allows the
developer to rely on a study by a professional chosen off a municipallyprepared list. Under this option, the developer is not required to pay
for both the study and for its review. The Council has determined that
this option is totally consistent with the Mount Laurel obligation of
eliminating unnecessary cost generating requirements. Nor does it
conflict with the Municipal Land Use Law. N.JAC. 5:93-1O.3(b)
proposes stricter standards than section 52.2 of the Municipal Land Use
Law. However, these stricter standards are appropriate in the Mount
Laurel context.
275. COMMENT: The proposed rules allow developers to file a
motion for an administrative order even if the developer has not filed
a complete application. It allows such a motion, even if the municipality
has not exhausted the time periods allowed by the Municipal Land Use
Law. Such motions should not be encouraged or allowed by the Council's
rules.
RESPONSE: The goal of this section is to expedite the approval
process. In fact, the Council states that one of its goals is for
municipalities to act on a development application within time limits
approximating those outlined in the Municipal Land Use Law. It is not
the Council's intent to override the municipal powers granted by the
Municipal Land Use Law. The rule is designed to guard against abuses.
276. COMMENT: The Council should expand its list of unnecessary
cost generating items to include: application fees for permits; utility
connection fees; net density requirements, which have already been
termed illegal in the Manalapan Builders case; height requirements that
limit buildings to less than three stories; storm water run-off standards
that control the volume; and environmental requirements that are not
mandated by State law.
RESPONSE: The list of items in NJ.A.C. 5:93-10.2 should not be
viewed as all-inclusive.
277. COMMENT: Fiscal and environmental impact studies are
unnecessary, with respect to proposed inclusionary developments.
General environmental effects and fiscal consequences should have been
considered in zoning the site in the first place.
RESPONSE: The Council has determined that such studies aid in the
municipal site plan review. However, such studies, in general, are not
to be used to alter the municipal housing obligation or the gross density
of a specific site.
278. COMMENT: The rule proposal that would allow developers
included in certified housing elements the right to seek action on a
development application should be expanded to allow developers to seek
relief from specific zoning or subdivision requirements.
RESPONSE: Subchapter 10 calls for municipalities to expedite
inclusionary developments and cooperate with developers of inclusionary
developments. The rule specifically calls for cooperation regarding
reasonable variances. The intent of this rule is to expedite construction
of low and moderate income units. It is certainly within the spirit of
this rule for developers to seek relief from specific zoning and/or
subdivision requirements.
279. COMMENT: The relief available under subchapter 10 should be
available to all developers who participate in a housing plan, not just
inclusionary developers with low and moderate income units on their
properties. There is no reason for excluding developers who have agreed
to pay a contribution rather than actually constructing low and moderate
income housing units.
RESPONSE: Developers that are paying a fee that is the equivalent
of a low or moderate income unit are entitled to the relief discussed
in subchapter 10.
280. COMMENT: It is not clear whether municipalities that zoned
for low and moderate income units will receive the extra rental bonus
proposed by the Council.
RESPONSE: The rental bonus is not granted when a municipality
zones, unless there is a commitment from the developer to build rental
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housing within a definite period of time within the period of substantive
certification. If the developer does not build the units within the stated
time frame, the Council will re-examine the bonus.
281. COMMENT: The Council should not impose a burden on a
municipality to justify utilizing development standards that exceed those
promulgated pursuant to N.J.S.A. 40:55D-40.1.
RESPONSE: The intent of this legislation was to create standards that
are to be used throughout the State. Given the Mount Laurel obligation
to eliminate unnecessary cost generating standards, the Council believes
this requirement is appropriate.
282. COMMENT: The Council should not bind municipalities to a
recommendation of its consultant, in the event the developer has selected
the consultant from a municipal-approved list.
RESPONSE: Both the developer and the municipality are to rely on
the consultant's recommendation. This rule is based on the Council's
belief that inclusionary developers should not be required to pay for
special studies and then pay again for the municipal review of these
special studies.
283. COMMENT: Subchapter 10 inappropriately invites developers to
make the Council a part of their development process before local
planning boards. The proposed rule will make the Council a super
planning board.
RESPONSE: It is not the Council's intent to become a super planning
board. It is the Council's intent to expedite the review of inclusionary
developments.
Subchapter 11. Affirmative Marketing
284. COMMENT: It is acknowledged that the Supreme Court recently
invalidated the residency preference section of the rules. The Council
should be encouraged to examine its methodology for allocating need
and determine a method that would retain some type of residency and
employee preference, since this provision served as a significant impetus
to municipalities to begin to participate in the program to provide
affordable housing.
RESPONSE: The Council has reproposed N.J.A.C. 5:93-11. This
subchapter provides for preferences the Council believes are consistent
with the Warren decision.
285. COMMENT: The affirmative marketing requirements are very
complicated and involved. There is a need for an intermediate State
agency to take title to affordable units on a temporary basis, until the
units can be delivered to the appropriate qualifying household.
RESPONSE: The proposed rules are designed to provide
municipalities more guidance regarding effective marketing so that all
low and moderate income units can be delivered to the ultimate
consumer. Municipalities may contract with another authority to provide
this function if such authority, such as the Department of Community
Affairs' Affordable Housing Management Service, is approved by the
Council.
286. COMMENT: Municipal efforts at affirmative marketing have
been dismal. The Council should require a small per unit payment into
an affirmative marketing fund to be pooled on a regional basis and used
to contract with an experienced housing agency to provide competent,
aggressive, extensive outreach to all parts of the region. A token $25.00
per unit payment would not materially affect the cost of the unit but
would create a substantial fund, if used regionally.
RESPONSE: Based on the experience of the DCA Affordable
Housing Management Service, the Council does not believe that a $25.00
per unit fee would make a significant impact in funding such a regional
authority. However, the Council will explore the feasibility of establishing
such authorities.
287. COMMENT: There is anecdotal evidence that low and moderate
income households have purchased their units with cash. The Council
should undertake a review of income eligibility criteria and devise a set
of rules that impute available non-household income to the applicant
more effectively than at present. The goal should be to restrict applicant
eligibility to households that, but for the Mount Laurel programs, would
have no meaningful access to affordable housing.
RESPONSE: The Council is aware of the anecdotal evidence and
believes that, for the most part, households receiving low and moderate
income housing do not have other significant assets beyond their
household income. The Council believes that the procedures published
in N.J.A.C. 5:93-9 for certifying a household will provide municipalities
with more guidance and help alleviate the problem perceived by the
commenter.
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288. COMMENT: The Council should take steps to ensure that units
produced are actually being made available to the target population
within the housing region. This includes both serious affirmative
marketing and continual monitoring.
RESPONSE: The reproposed rules place great emphasis on regional
marketing and include reporting requirements. The rules also allow the
Council to require changes in the marketing program, if it proves
ineffective.
289. COMMENT: The Council should not approve regional
contribution agreements without a consideration of their effect upon
racial segregation in the suburbs.
RESPONSE: The Fair Housing Act allows municipalities to transfer
up to 50 percent of their housing obligation by way of a regional
contribution agreement.
290. COMMENT: Before applicants for low and moderate income
units are selected, the Council should assure that the applicant selection
pool reflects the demographic makeup of the eligible population in the
region. If it is not, the affirmative marketing has not been effective and
further marketing must be done before any applicants are selected.
RESPONSE: The Council has reproposed N.J.A.C. 5:93-11, to place
greater emphasis on regional marketing and random selection of
applicants. It also requires more specificity in planning and the marketing
effort. By placing more emphasis on the specifics of the plan prior to
certification, the Council believes municipalities will have a better
understanding of the Council's expectations of the affirmative marketing
effort.
291. COMMENT: The Council's rules on affirmative marketing must
assure the creation of programs of housing counseling and education
for potential urban and minority applicants. The urban poor will move
to the suburbs, if there is an educational program available to assure
urban residents of the existence of housing opportunities in the suburbs
and to help the urban residents make informed decisions as to the
feasibility of applying for this housing.
RESPONSE: The Council, in reproposing N.J.A.C. 5:93-11, has
provided more direction regarding counseling and education that must
be provide to low and moderate income applicants.
292. COMMENT: The Council should amend its affirmative
marketing rule as follows:
1. Delete proposed N.J.A.C. 5:93-11.7;
2. Adopt new regulations requiring each municipality to participate
in a regional consortium that will:
(a) operate offices in urban communities in the region,
(b) maintain current information on all low and moderate income
housing in the region,
(c) provide application materials and accept applications for low and
moderate income housing in the region,
(d) maintain regionwide waiting lists,
(e) conduct community outreach and individual housing counseling in
urban areas;
3. Adopt regulations providing for the establishment of regional
consortia to be funded by participating municipalities;
4. Revise proposed N.J.A.C. 5:93-11.1 to incorporate the standards
for affirmative marketing set forth in the HUD Affirmative Fair
Marketing Handbook and, most particularly, the standards for pre-sale
or rent-up assessment of the effectiveness of the affirmative marketing;
and
5. Comprehensively review its proposed regulations to identify and
eliminate barriers to access to affordable housing in the suburbs by
blacks, Hispanics, persons with disabilities, women, and families with
children.
RESPONSE: The Council shall explore the feasibility of establishing
a regional authority responsible for supporting municipal affirmative
marketing efforts. The Council believes its reproposed affirmative
marketing rules respond to the commenter's concerns.
293. COMMENT: The Council should develop procedures for an
aggrieved party to register complaints concerning non-compliance by
municipalities or developers with the Fair Housing Act. Such a rule
should include the power to deny or revoke substantive certification, to
itself modify a municipal housing plan or impose a housing plan on a
municipality.
RESPONSE: The Council has adopted a motion process in its
procedural rules at N.J.A.C. 5:91-12 that has been used to register such
complaints. The Council believes the existing rules address the
commenter's concern.
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294. COMMENT: The Council's monitoring should: require
municipalities to report at frequent intervals on their progress in carrying
out each component of their plan; require municipalities to report each
application for development approval under the terms of their housing
plans; and require that data be collected and reported at frequent
intervals on the racial, economic and demographic characteristics of
households that apply for, and receive, low and moderate income units.
RESPONSE: The Council will consider this and other comments as
it develops a program designed to collect data, assist in solving
implementation problems experienced by municipalities and enforce the
terms of substantive certification.
Subchapter 13. Site Specific Relief and The State Development and
Redevelopment Plan (SDRP)
295. COMMENT: The Council's rule that permits it to grant a developer relief in Planning Areas 3, 4, and 5 is contrary to the SDRP
and the Mount Laurel II decision.
RESPONSE: The rule is not contrary to the SDRP or the Mount
Laurel II decision. The rule is the subject of a COAH memorandum
of understanding with the State Planning Commission. Furthermore, the
Mount Laurel II decision never limited the low and moderate income
housing obligation to "growth areas," as stated by the commenter. In
fact, the term "growth area" is an antiquated term from a previous State
plan. It is not used to the SDRP.
296. COMMENT: NJ.A.C 5:93-13.3(a)3i seems to express a willingness to grant a developer site-specific relief in Planning Area 3. Such
development should be directed to Planning Areas 1 and 2.
RESPONSE: Municipalities may virtually avoid the concern of sitespecific relief by filing a housing element prior to an exclusionary lawsuit
and petitioning for substantive certification within two years of such
filing. The relief referred to by the commenter will not be considered
unless: the municipality did not file a housing element; the municipality
did not petition for substantive certification within two years of filing
a housing element; and the realistic development potential within the
development boundaries of centers and of Planning Areas 1 and/or 2
is not adequate to address the municipal inclusionary component. There
are other scenarios discussed in N.J.A.C. 5:93-13.3 that the public should
read carefully; but, in general, the rule is designed to encourage
municipalities to petition for substantive certification within two years
of filing a housing element and fair share plan and promote a pattern
of development that is consistent with the SDRP.
297. COMMENT: The Council's rules on granting relief in SDRP
Planning Areas 4 and 5 involve coordination with the State Planning
Commission. These procedures will, in all likelihood, take a great deal
of time. The Council in reviewing housing elements and developer's sites
cannot be tied to a bureaucratic center designation process that, for all
intents and purposes has not occurred.
RESPONSE: The Mount Laurel II opinion and the Fair Housing Act
create a strong link between the Council and the State Planning Commission. The Council believes that the low and moderate income housing
obligation should be addressed within the framework of sound comprehensive planning. The process outlined in the rule proposal is designed to foster the direction provided by the Supreme Court and the
Legislature and sound planning principles. The Council will be working
with the State Planning Commission to expedite the process. To indicate
that this process will not work or will take an inordinate amount of time,
at this point, is speculation.
Miscellaneous
298. COMMENT: The Council should extend the comment period.
RESPONSE: The Council initially assigned a comment period of 60
days, due to the importance of this rule proposal. The Council believes
that the 60-day comment period and the several public hearings provided
adequate and sufficient opportunity for public comment.
299. COMMENT: The process that the Council used in developing
its rule proposal did not provide for sufficient public input.
RESPONSE: The process of developing the rule proposal solicited
an enormous amount of public input. As documented in the Summary
at 25 N.J.R. 1118(a), it included three public hearings on an issue paper
and weekly meetings of a broad cross-section of parties involved in the
Council's process.
300. COMMENT: The Council must review its proposed regulations
to ensure they do not perpetuate discrimination against minorities living
within the housing region.
RESPONSE: The Council does not believe its rule proposal
discriminates against minorities living within the housing region. The
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Council has eliminated the 50 percent residential preference, as directed
by the Supreme Court in the Warren decision. It also believes it has
provided more direction for, and required more specificity of,
municipalities in marketing housing units throughout the housing region.
301. COMMENT: The Council's rules appear more rigid. The Council
should allow municipalities to seek waivers of any rule, provided that
the Council is satisfied with the reason for it.
RESPONSE: The Council has incorporated a waiver provision in its
rule reproposal, at N.J.A.C 5:93-15.
302. COMMENT: The Council should do something to correct the
way certification periods are overlapping. Otherwise, a municipality has
no incentive to petition for substantive certification in a timely manner.
RESPONSE: The Council's methodology is cumulative. Thus, a
municipal obligation does not disappear when the municipality fails to
address it. The municipal obligation should increase in time, unless the
Council has significantly overstated the State's projected growth. In
addition, municipalities that do not petition in a timely manner risk that
their housing obligation will increase while they are in the Council's
process. Therefore, they will, pursuant to N.J.A.C. 5:91-14.2, be required
to amend their plan to address a larger obligation or receive a
certification of only two years.
303. COMMENT: There is currently no meaningful system or protocol
for the monitoring or enforcement of municipal plans or compliance.
There are no established procedures for parties wishing to register or
file grievances with the Council concerning noncompliance by
municipalities in fulfilling substantive agreements.
RESPONSE: The reproposed rules reflect an increased commitment
to monitoring. In addition, the Council's procedural rules at N.J.A.C
5:91 outline a motion process that may be used by any party.
304. COMMENT: There should be a mechanism in which
municipalities that have received judgments of repose can receive plan
amendments in the same manner as municipalities that have received
substantive certification.
RESPONSE: The Council has no jurisdiction in cases that have
remained in Superior Court. When a municipal period of repose expires,
a municipality can petition for substantive certification and enter the
Council's administrative process.
Summary
The Fair Housing Act, N.J.S.A. 52:27D-301 et seq., enacted by the
New Jersey Legislature in response to the New Jersey Supreme Court's
decisions in the Mt. Laurel cases (Burlington County NAA.C.P. v.
Township of Mount Laurel, 67 N.J. 151 (1975), (Mt. Laurel/) and South
Burlington County NAA.C.P. v. Mount Laurel, 92 N.!. 158 (1983) (Mt.
Laurel II), established a nine-member Council on Affordable Housing.
The Council is directed to prepare a comprehensive planning and
implementation response to the constitutional obligation to provide,
through municipal land use regulations, a realistic opportunity for a fair
share of regional present and prospective needs for housing low and
moderate income households. The Act directs the Council to estimate
State and regional fair share and establish guidelines and criteria to be
used by municipalities in addressing the constitutional obligation.
The Fair Housing Act permits officials at the municipal level to
prepare a housing element and fair share plan that addresses the
municipal fair share for low and moderate income housing. The Council
is directed to review the municipal housing element and fair share plan
and is empowered to grant the municipality substantive certification.
The reproposal is a result of a comprehensive review of the Council's
prior rules and the Council's experience in administering those rules.
The review process began with a staff analysis of the rules which resulted
in a series of issue papers that were distributed to the public in January,
1991. Three public hearings were conducted to solicit input on the issue
papers and on any suggestions for changes to the Council's rules. The
results of the public hearings and all the other input the Council received
were organized into an agenda for a working group of parties interested
in the Council's administrative process.
The working group consisted of representatives from: The League of
Municipalities; The Federation of Municipal Planning Officials; The
Alliance on Affordable Housing; The Consulting Planner's Association;
The New Jersey Builder's Association; The Society of Court Appointed
Masters; The New Jersey Housing Mortgage Finance Agency; The
Department of Community Affairs; The Civic League of Greater New
Brunswick; The State Planning Commission; The Affordable Housing
Network of New Jersey; The Association of New Jersey Environmental
Commissions; and The Rutgers Center for Urban Policy Research.
Individuals with expertise in specific areas joined the working group on
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various issues and enhanced the quality of input. The recommendations
that emanated from these group meetings were presented to the Council.
The Council used this substantial input to [render decisions on their
proposed rules] propose rules that appeared in the March IS, 1993
Register.
The Council conducted three public hearings on the March IS, 1993
proposal during a 60 day comment period. After considering the public's
comments, the Council has decided to republish its rules.
The reproposal implements the intent of the legislature to provide
for timely achievement of an appropriate fair share of the regional need
for low and moderate income housing. Proposed N.J.A.C. 5:93 is
designed to serve, for [1993 and following] future years, the purpose
served by the substantive rules in N.J.A.C. 5:92. The rules at N.J.A.C.
5:92 will be retained in the New Jersey Administrative Code for various
purposes pertinent to the Council's award of substantive certification
under the new rules at N.J.A.C. 5:93, particularly the assignment of credit
for past action taken by municipalities to provide affordable housing.
Amendments have been made at N.J.A.C. 5:92-1.1 to clarify the use of
the chapter.
The proposed new chapter N.J.A.C. 5:93 contains rules which cover
the following areas:
N.J.A.C. 5:93-1 provides the purpose, scope and definitions for the
chapter.
N.J.A.C. 5:93-2 outlines the methodology for estimating housing need
(determining calculated need). The methodology may be viewed as a
continuation of the Council's 1987-1993 methodology. The court, in Mt.
Laurel II, stated that every municipality in New Jersey is responsible for
at least some portion of its substandard housing stock which is occupied
by low and moderate income households in every municipality. As
delineated more specifically in Appendix A, the Council has estimated,
using United States Census data, the number of deteriorated units
occupied by low and moderate income households in every municipality.
The court also said in Mt. Laurel II, that some communities have accepted
a disproportionate number of low and moderate income households.
Therefore, the court limited the responsibility of municipalities that had
high levels of substandard units occupied by the poor. The regional
standard was determined by dividing the number of substandard units
occupied by the poor by the total occupied housing stock within a given
region. The same ration was calculated for each municipality within the
housing region. If a municipality had an excess of substandard housing
occupied by the poor, the excess went into a regional pool for distribution
to other municipalities within the housing region.
The portion of substandard units occupied by the poor that remains
the municipal obligation is called the indigenous need. The portion above
the regional standard that is distributed to other municipalities within
the housing region is called reallocated present need. It should be clear
that both are a function of census estimates of substandard housing.
The third basic component of need is called prospective need. It is
a projection of low and moderate income households. Population
projections are converted into projections of households. Approximately,
40 percent of the projected households qualify as low or moderate
income households and are included in the prospective need.
In developing its 1987-1993 projections of need, the Council employed
the concepts of indigenous need, reallocated present need and
prospective need. These components of need were quantified as follows:
Indigenous Need
85,134
34,411
Reallocated Present Need
Prospective Need
80,421
Total Need
199,966
In accepting these basic concepts, the Council's methodology was
similar to the one employed by the courts in the Mt. Laurel decisions.
However, the Council recognized that the private market would probably
respond to some of this need. In using the census, the Council recognized
that sound market units change hands and become available to low and
moderate income households (filtering). Conversions take place and
result in a new unit in an existing structure. These also benefit the poor.
Also, to a limited extent, substandard units occupied by the poor are
"brought up to code" (spontaneous rehabilitation).
After projecting the ability of the private sector to respond to the need
and the impact of demolitions, the Council calculated the municipal
responsibility at 145,707 units. (The 145,707 units were divided into
indigenous need, reallocated present need and prospective need.) The
indigenous and reallocated present need were a function of the 1980
census. The Council has reasoned that if municipalities are going to be
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responsible for estimates of substandard housing, those estimates should
reflect the best and the most recent data available. Therefore, the
estimates based on the 1990 census have replaced the estimates that
resulted from the 1980 census.
Between 1980 and 1990, the United States Census Bureau decided
to collect different information on housing. Thus, not all the census
surrogates for substandard housing that were available in 1980 are
available in 1990. Specifically, the lack of an elevator in a residential
structure of at least four stories and the lack of private access variables
were not collected by the Census Bureau in 1990. These variables were
replaced by other variables that have been demonstrated to be surrogates
for substandard housing. In addition, the variable measuring the source
of heat was modified by the Census Bureau. Perhaps due to the changes
wrought by the U.S. Census Bureau; and/or rehabilitation activity during
the 1980s; and/or demolition activity during the 1980, the resulting
estimates of substandard units occupied by low and moderate income
households are lower than those adopted by the Council for the
1987-1993 period.
The third basic component of need is prospective need, which is a
function of growth projections. In 1986, when the Council projected
need, even the most conservative projections available forecast
tremendous growth in New Jersey. It did not happen.
As the Council deliberated on the relationship between the previous
and future estimates of need, it did not make sense for municipalities
to be responsible for projected growth that did not occur. So, with the
advantage of being almost through the 1987-1993 projection period, the
Council has adjusted the 1987-1993 prospective need based on the best
estimates of growth that actually occurred. Therefore, under the
approach considered by the Council, 1987-1993 prospective housing need
will be reduced.
To the reduced 1987-1993 prospective need, the Council will add a
projection of 1993-1999 prospective need that reflects the best
projections available at this point in time. The projection is the same
projection used by the State Planning Commission in developing the
State Plan and by the Department of Community Affairs in developing
the Comprehensive Housing Assistance Strategy.
Therefore, the Council's methodology results in 1987-1999 estimates
of housing need. These estimates are again mitigated by estimates of
the private sector's ability to respond to the need. The resulting
individual municipal obligations (precredited need) may be reduced
based on the realistic opportunity created by the municipality in
addressing its 1987-1993 fair share obligation and any eligible new
construction credits that preceded the municipal response to its
1987-1993 housing obligation.
Although the housing regions are very similar to those employed
previously, there have been some changes. Sussex County has been added
to the housing region that also includes Bergen, Passaic, and Hudson
Counties. Warren County has been added to the Morris, Essex and
Union County region; and Mercer County has been added to the
Monmouth and Ocean County region. These changes are consistent with
the direction provided by the Fair Housing Act in that they consist of
no less than two and no more than four contiguous counties and they
conform to a great extent to the primary metropolitan statistical areas,
as defined by the United States Census Bureau. In reconfiguring the
housing regions, the Council was guided by the criteria within the Fair
Housing Act and the following considerations:
1. There should be a strong link between counties within the same
region with regard to commuter patterns;
2. The housing regions, to the extent practicable given the restraints
imposed by the Fair Housing Act, should consist of enough undeveloped
land to address the regional need; and
3. Each region should include a center city to facilitate regional
contribution agreements.
The goal of redefining housing regions to develop a better relationship
between housing need and the capacity to address the regional need
is consistent with the direction provided by the Supreme Court in Mount
Laurel II. For this reason, Sussex County was included in the Bergen,
Hudson, Passaic region and Warren County was included with Morris,
Union and Essex Counties. The inclusion of Mercer County with
Monmouth and Ocean provides another major urban center to that
region while conforming to the Council's other criteria for a housing
region. The Council believes that the addition of Mercer County to this
region will foster regional contribution agreements and the goals of the
Fair Housing Act.
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After determining the Statewide 1993-1999 prospective need, the
prospective need was assigned to housing regions. Prospective
households headed by people younger than 65 were assigned to housing
regions based on a proportional share of nonresidential ratable growth.
This assignment of prospective need is designed to maintain the
relationship between jobs and the housing obligation. The projected
households headed by people over 65 or more remained in their housing
region of origin.
The Council has allocated regional need to municipalities based on
regional shares of equalized assessed value on non-residential ratables,
undeveloped land and median income. The equalized assessed value
factor replaces covered employment. Over the past six years, there have
been numerous instances where covered employment was found to be
assigned to the wrong community. This error in data often resulted in
disputes that prolonged the Council's administrative process and similar
proceedings in court. The Council has determined that a very strong
relationship exists between jobs and non-residential ratables. Therefore,
the Council believes that it is fostering the principle that housing should
be located in close proximity to jobs by replacing the covered
employment data base with non-residential ratables. In addition, the
Council believes the change will result in a more reliable data source,
less disputes over data and a more expeditious process.
The use of an undeveloped land factor is an attempt to develop a
better relationship between the need for housing and the municipal
capacity to respond to that need. The Council believes that this
relationship is important in fostering as much low and moderate income
housing as possible.
In 1986, when the Council last allocated need, there was no data base
of undeveloped land for the entire State. As a result, there was no
undeveloped land factor and large allocations were made to
municipalities with little vacant land.
To remedy this problem, the Council attempted to develop its own
data base of undeveloped land. In developing this data base, the Council
considered: the collection of municipal existing land use maps;
interpretation of aerial photographs; the use of tax records; and the use
of existing geographic information systems. Each alternative proved not
to be practical for various reasons. As a result, the Council decided to
develop a data base using land satellite imagery.
The land satellite has been used for various agricultural uses. It is
capable of differentiating com from soybean crops and conifers from
deciduous trees. It has been used to map the spread of gypsy moth
defoliation in forests. The Council found that it could also differentiate
between developed and undeveloped land, as is explained in Appendix B.
The satellite's interpretation of ground cover is not viewed as a precise
accounting of undeveloped land for each municipality. However, the
satellite's interpretation is consistent throughout the State. Therefore,
the data that result yield the most reliable available regional shares of
undeveloped land by municipality.
The undeveloped land estimates are further refined by State Planning
Commission Planning Areas. These estimates are then weighted to reflect
the goals of the State Planning Commission. As a result of the weighting
system, the most housing need is allocated to Planning Areas I and 2
where infrastructure currently exist, and the least housing need is
allocated to Planning Areas 4 and 5, where there is no existing
infrastructure. (See N.J.A.C. 17:32).
The Council has replaced a factor based on municipal aggregate
income with a factor based on the differences in municipal median
household incomes. The previous aggregate income factor tended to
allocate more housing need to well-populated middle class municipalities
that may have accepted a diversity of housing types. The logic underlying
the factor based on income differences is that wealthier municipalities
have a greater responsibility and capacity to address the need for low
and moderate income housing.
Before arriving at the municipal calculated need, the municipal
obligation may be limited, based on its existing housing stock.
Municipal need for new construction shall not exceed 20 percent of
the 1993 occupied housing stock. Since a municipality may rely on
inclusionary zoning to address the need for additional low and moderate
income units and since such zoning often requires four market units to
support each low or moderate income unit, the 20 percent limitation
prevents a municipality's housing stock from increasing by more than
100 percent as a result of a low and moderate income obligation.
Subchapter 3 provides a one-to-one credit for every low and moderate
income unit constructed since April 1, 1980. Since the Council did not
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adopt criteria for eligible low and moderate income units prior to
December 15, 1986, the criteria for credit are somewhat more liberal
for low and moderate income units constructed between April 1, 1980
and December 15, 1986. In addition, the rule provides credit for
rehabilitation activity subsequent to the 1990 census. All of these credits
are designed to encourage municipalities to create and maintain low and
moderate income housing.
Subchapters 2 and 3 describe a process designed to quantify the
municipal obligation for low and moderate income housing. It is possible
that the municipality lacks the resources, as measured in land and
infrastructure, to address the entire obligation. Therefore subchapter 4
outlines a process through which a municipality may achieve an
adjustment to its housing obligation. These procedures may not be used
to adjust the rehabilitation component, since the rehabilitation
component deals with units existing in the community.
Subchapter 4 introduces the concept of realistic development potential.
Through this concept, the Council will make site by site determinations
regarding which sites could realistically develop for low and moderate
income housing during the period of substantive certification if
appropriately zoned. Only the sites determined by the Council to be
realistic would be included in calculating the municipal realistic
development potential. Where the municipal realistic development
potential is less than the housing need, the Council is empowered to
require the municipality to capture a contribution towards the housing
need as development or redevelopment takes place. A municipality that
has already received a vacant land adjustment in addressing its 1987-1993
need shall have a realistic development potential of zero.
The Council believes that the changes in its adjustment process will
provide more flexibility to municipalities and developers. The Council
also believes that the changes will result in more housing for low and
moderate income people, because municipalities seeking an adjustment
will be required to "capture" a contribution toward the housing
obligation as development and redevelopment occur in the municipality.
Such a contribution may be in the form of new units and/or a
development fee.
Subchapter 5 outlines the Council's criteria for reviewing various
approaches for addressing the municipal fair share. The menu of
acceptable approaches is not necessarily all inclusive. The Council
believes that the detailed criteria provided will help demystify the process
of preparing a housing element and fair share plan and enhance the
municipal ability to respond.
Subchapter 6 provides rules relating to regional contribution
agreements. These rules are very similar to N.J.A.C. 5:92. The
modifications clarify that the Council will not review a regional
contribution agreement until there is a contract between the sending and
receiving municipalities. The rules also create a minimum contribution
for a regional contribution agreement of $20,000. This threshold has been
proposed based on the Council's experience in implementing the Fair
Housing Act, having considered various factors in N.J.A.C. 5:92-6.4.
Subchapter 7 amends the Council's rules pertaining to inclusionary
developments. The proposed rules provide a greater emphasis on rental
housing for families. The rules also require sales and rental units to be
priced at more affordable levels for low and moderate income
households. In addition, the Council's nine-tiered stratification system
for pricing sales housing has been replaced by a more flexible system
that still requires a stratification of sales prices. The Council believes
these changes will benefit its target population and will provide more
flexibility for municipalities and developers in delivering affordable
housing.
Within Subchapter 7, the Council is proposing a change in the method
of pricing low and moderate income housing units and qualifying low
and moderate households. In the past, pricing and income qualification
have been based on the Section 8 uncapped income limits for each
Primary Metropolitan Statistical Area (PMSA), as annually determined
by the United States Department of Housing and Urban Development
(HUD). Unfortunately, the PMSA areas do not always correspond to
the regions established by the Council for the purpose of calculating
housing need. This results in a difference in pricing and qualifications
within the same housing region. This difference in pricing and income
qualification conflicts with the regional nature of the housing obligation
and the Council's method of determining the need for low and moderate
income housing. Consequently, the same housing unit in the same
housing region designed to address the same need can be priced very
differently. As a result, individual households that were included in the
need calculation cannot afford housing constructed in individual counties
within the same housing region.
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The Council believes that the standards set for pricing and income
qualification in a region should be the same as that used to determine
need. Therefore, the Council is proposing regional income standards to
eliminate such inequities based on New Jersey income data.
Subchapter 8 includes standards relating to the collection and use of
development fees.
Subchapter 9 contains the standards which control affordability, and
is designed to provide assurances that low and moderate income units
remain affordable over time. The subchapter contains requirements for
household eligibility standards at N.J.A.C. 5:93-9.1(b); specification of
the length of controls; measures restricting deeds and options on sales
and rental units; standards on foreclosure; a provision for annual indexed
increases for sales and rental units while controls are in place; and
procedures for sales, resale and rentals prior to the expiration of controls.
Copies of the uniform deed restriction, referenced in Subchapter 9, are
included in Appendix E, and are available from the Council.
Subchapter 10, Cost Generation, Relief and Revocation, provides
standards, as required by Mt. Laurel II and the Fair Housing Act, for
the evaluation of costs, in order to eliminate unnecessary cost generating
factors. In order to receive and to retain substantive certification,
municipalities will be required to eliminate development standards that
are not essential to protect the public welfare and to expedite municipal
approvals/denials of inclusionary development applications. Provisions
for relief subsequent to substantive certification are included at N.J.A.C.
5:93-10.4, allowing developers to file a motion to expedite the review
process. A Council determination that a municipality has delayed action,
required unnecessary cost-generating standards, or obstructed the
construction of an inclusionary development may result in the revocation
of a municipality's substantive certification.
Subchapter 11 contains standards for affirmative marketing of low and
moderate income housing, including initial sales and rentals, monitoring
and reporting of marketing activities, and standards for residency
preference, should a municipality choose to exercise such preference.
Subchapter 12 provides for Council action in the case of municipalities
which have not submitted monitoring forms by August 30 of each year,
including revocation of substantive certification, of certification to collect
development fees, or any other action the Council may determine to
be necessary.
Subchapter 13 provides standards for site-specific relief in State
Planning Commission planning areas 1, 2, 3, 4 and 5. These standards
have been developed in concert with the State Planning Commission and
are subject of a memorandum of understanding between the Council
and the Commission.
Subchapter 14 limits the municipal housing obligation to 1,000 units
during any six year period, unless a municipality has a history of growth
that suggests it is realistic for the municipality to accommodate more
than 1,000 units duirng any six year period.
Subchapter 15 provides the regulatory framework for the Council to
grant a waiver from its rules.
Appendix A, developed by the Center for Urban Policy Research at
Rutgers University, provides background information regarding the
calculation of need for low and moderate income housing in New Jersey.
It includes an explanation of the methods and a copy of the base data
used.
Appendix B provides a background for the estimation of undeveloped
land in New Jersey, through the use of Thematic mapper Satellite data,
1990 United States Census data, and the TIGER files.
Appendix C provides the description of a structural conditions survey
developed by the Council for the use of any party in the Council's process
to present data to the Council to alter the census-generated indigenous
need estimates.
Appendix D contains background data regarding the cost of providing
infrastructure. The material in this appendix is expected to be of use
to municipalities in providing data to the Council so that an assessment
of the cost of infrastructure may be performed.
Appendix E provides the form of the deed restriction and lien to be
used with new sales units.
Appendix F contains the State Planning Commisision-Council on
Affordable Housing memorandum of understanding discussed earlier in
the Summary, and provides a flow chart of the activities regulated in
Subchapter 13.
Appendix G contains a checklist for the county review of a Regional
Contribution Agreement.
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Summary of Changes between Proposal and Reproposal:
After reviewing the comments and the original rule proposal, the
Council is proposing the following changes to its proposed rules:
1. In N.J.A.C. 5:93-1, the Council has added definitions for "active
recreation," "durational adjustment," "senior citizen," "head of
household," "prior cycle credits" and "prior cycle fair share." These
definitions are designed to clarify the Council's rules on adjustments,
durational adjustments, senior citizen housing, regional contribution
agreements and credits. The definition of "prior cycle credits" replaces
the definition of "pre-1987 credits." This replacement, and the deletion
of the undeveloped land cap from N.J.A.C. 5:93-5, has resulted in an
amended definition of "calculated need." The Council has also expanded
its definition of inclusionary development to include the creation of new
low and moderate income units from existing residential and nonresidential structures.
The Council has amended its definition of "inclusionary component"
due to the cumulative nature of the housing obligation and an
amendment to the Fair Housing Law limiting municipal six year
obligations to 1000 units.
COAH has changed its definition of "certified household" and
expanded the definition to link the process of certifying applicants to
the criteria in N.J.A.C. 5:93-9.1. The definition of "fair share plan" has
also been expanded to provide more direction as to the contents of the
fair share plan. The Council has amended its definition of "alternative
jiving arrangement" to include transitional facilities. The Council has
determined that, since its methodology does include some share of the
homeless population, it is appropriate to provide a means for
municipalities to respond to the needs of the homeless.
The Council has also added a definition for "low income tax credits."
2. The undeveloped land cap has been eliminated from N.J.A.C.
5:93-2. As a result of deleting this section, there has been a recodification
of remaining sections of this subchapter. References to the undeveloped
land cap have also been deleted. The undeveloped land cap has been
eliminated because the Council has determined it was not necessary due
to the Council's adjustment process; and because the density assumption
used to compute the undeveloped land cap was faulty where the existing
pattern of development exceeded the presumed density of six units per
acre.
In addition, N.J.A.C. 5:93-2.12 has been amended so that the
projection of low and moderate income units expected to be rehabilitated
by the private sector (spontaneous rehabilitation) does not exceed the
current estimates of substandard units within the municipality.
3. There are several changes to N.J.A.C. 5:93-3. N.J.A.C. 5:93-3.1(b)
has been modified to reflect the fact that COAH granted credits for
housing constructed prior to the date a municipality petitioned for
substantive certification. The term "pre-19B7 credits", used in the March
15, 1993 proposal, was, therefore, inaccurate. NJ.A.C. 5:93-3.2(a) has
been changed to eliminate an incorrect reference in the previous rule
proposal. N.J.A.C. 5:93-3.2(b) has been amended to conform with an
amendment to the Fair Housing Act that was signed into law since the
publication of this rule proposal. This change allows a municipality to
verify household income with a certification instead of a copy of a tax
return. Finally, new N.J.A.C. 5:93-3.5, 5.6(b) and 5.13(d) have been
proposed to make it clear that the Council will examine all existing zoning
and plans to make a determination that a reduction is in order.
4. The following changes have been proposed to N.J.A.C. 5:93-5:
N.J.A.C. 5:93-5.6 has been revised to provide criteria for the review
of zoning for inclusionary sites. The criteria balances planning
considerations with the Council's belief that the ultimate construction
of low and moderate income housing will be facilitated by encouraging
developments that allow market units to be constructed as single family
detached housing. The rule permits some flexibility to zone some land
for higher densities because planning considerations may dictate higher
densities. In addition, the Council recognizes that housing markets
change and by permitting some zoning at higher densities, land will be
available to accommodate the changes in housing demand.
NJ.A.C. 5:93-5.9 has been expanded at subsection (d) to provide
controls on affordability for accessory apartments. This addition has also
been incorporated in NJ.A.C. 5:93-9.2 at (g) and (h).
The rule regarding ECHO housing units at N.J.A.C. 5:93-5.10 has been
eliminated as an acceptable means of addressing the municipal housing
obligation. ECHO housing is typically reserved for a family member. The
Council has determined that such a preference is inconsistent with the
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direction provided by the Supreme Court in its Wa"en Decision. As a
result of this deletion, the remaining sections of this subchapter have
been recodified.
New N.J.A.C. 5:93-5.10 has been amended to allow a municipality to
purchase more than 30 percent but less than 100 percent of the units
within a development and make them available to low and moderate
income households. This change is a result of a change in policy from
the secondary mortgage market. However, due to concern about the
viability of such proposals, the Council is providing direction for
municipal consideration in developing a plan to purchase vacant housing
units.
New N.J.A.C. 5:93-5.11 has been expanded at subsection (d) to clarify
that the Council will entertain motions from the private sector to alter
density requirements of an inclusionary site when: the developer
demonstrates a capacity to build within a specified time frame; and the
anticipated yield of the site is addressed.
New N.J.A.C. 5:93-5.12 has been modified so that a municipality's
ability to receive credit for senior citizen housing accumulates with its
obligation. Thus, municipalities that did not create the limit of senior
citizen housing during the first substantive certification cycle may create
more senior citizen units than if they had utilized its limit on senior
citizen units during the last certification period. The cumulative limitation
remains 25 percent.
In new N.J.A.C. 5:93-5.13, the Council has increased the minimum
presumptive density when a municipality addresses its rental obligation
through its zoning powers. The Council has also modified its rental bonus
proposal. The rental bonus shall only be available for rental units that
are open to the general public and conform to N.J.A.C. 5:93-7. As a
result of this change, some rentals produced with low income tax credits
will not be eligible for the bonus unless the rents are reduced to conform
with the standards in subchapter 7. The rental bonus for rental units
available to the general public remains at 2.0 and the rental bonus for
rentals restricted to senior citizens remains at 1.33. However, the rental
bonus for senior citizens is only available for up to 50 percent of the
rental obligation. In addition, the Council has clarified that a rental
obligation that is a condition of a previous substantive certification is
to be considered a continuing obligation.
5. N.J.A.C. 5:93-6.1(a) has been modified so that a municipality's
ability to transfer units via a regional contribution accumulates with its
obligation. The formula used bases the allowable 50 percent transfer on
the cumulative housing obligation. In addition the language in 5:93-6.4(c)
has been amended to conform with the language in N.J.A.C. 5:93-6.2(b).
This change is proposed to provide consistent direction on the use of
RCA funds.
6. Several changes are proposed to N.J.A.C. 5:93-7:
N.J.A.C. 5:93-7.2 has been amended to provide specific exemptions
for projects created with low income tax credits.
N.J.A.C. 5:93-7.3 has been re-written to require more housing suitable
to larger households. This language corrects an error in the previous
rule proposal.
NJ.A.C. 5:93-7.4 has been amended in various ways. The Council has
amended its rule proposal so that at least half of all three bedroom units
are affordable to four person households. Sales units must be priced
in such a way that they are offered at three different moderate income
prices and two different low income prices. The rule proposal requires
low and moderate income units to be heated by the same source as the
market units within an inclusionary development. Finally, the rule has
been amended to make it clear that a low income household can be
placed in a moderate income unit.
7. N.J.A.C. 5:93-8.15(c) has been amended to exempt development
fees collected pursuant to N.J.A.C. 5:93-8.1O(c) from the requirement
that 30 percent of the fee be used for affordability assistance. The fees
collected pursuant to NJ.A.C. 5:93-8.15(c) are in lieu of the construction
of a low and moderate income housing unit. The Council believes that
all money collected in lieu of producing a unit can be used to produce
a unit elsewhere in the municipality or in a sending municipality. In
addition, the Council has modified N.J.A.C. 5:93-8.17 to provide
notification to the municipal chief financial officer and the municipal
clerk if the Council decides it is necessary to direct the disbursement
of development fees.
8. Within N.J.A.C. 5:93-9, the following changes are proposed:
N.J.A.C. 5:93-9.1 has been altered to make it clear that there must
be an authority with various responsibilities associated with the pricing
of low and moderate income units and the placement of low and
moderate income applicants. The Council has amended this rule to clarify
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that the authority must enforce the terms of the deed restriction. This
section has also been amended to provide guidance on the definition
of income and the calculation of annual gross income. Finally, the term
"eligible household" has been eliminated from this section. The Council
has determined that the term certified household incorporates the
concept of income eligibility. Thus, the term "eligible household" is
unnecessary.
The Council has amended N.J.A.C. 5:93-9.2 to increase the term of
controls on affordability on new low and moderate income units from
at least 20 to 30 years in New Jersey municipalities that are not urban
aid municipalities. This change is reflected throughout the rest of
subchapter 9 and in the deed restriction that appears in Appendix E.
Also this section includes direction on accessory apartments and
alternative living arrangements.
The Council has added a reference to N.J.A.C. 5:93-9.4 that makes
it clear that, at the non-exempt transaction that terminates controls on
affordability, the seller of a low and moderate income unit has several
options.
N.J.A.C. 5:93-9.5 and 9.7 have been amended to provide more
flexibility in the term of resale controls when a municipality or a nonprofit on affordability, provided the deed restriction is approved by the
Council.
In response to several comments, the term "restrictive covenant" has
been replaced by the term "deed restriction." Also, N.J.A.C. 5:93-9.13
has been amended to make it clear that a foreclosure is "to" and not
"by" a financial institution.
N.J.A.C. 5:93-9.15 has been amended. The amendment states that the
Council will index rentals based on the Housing Consumer Price Index
for the United States. An exception is made for rentals created with
low income tax credits.
NJ.A.C. 5:93-9.16 has been amended to make it clear that the inability
of a seller, upon resale, to achieve the maximum permitted price is not,
in itself, grounds for a hardship waiver.
9. N.JA.C. 5:93-10 has been amended to eliminate any reference to
the "Model Subdivision and Site Plan Ordinance," since that ordinance
has not been adopted as rules. N.J.A.C. 5:93-10.2 has been amended
to make it clear that municipal housing elements and fair share plans
shall allow for phased construction and bonding of on-site, off-site, and
off-tract improvements required of inclusionary developments. Also
NJ.A.C. 5:93-10.3(a) has been amended so that the studies, referenced
in this section, be used to determine pro-rata off-site and off-tract
improvements.
10. N.J.A.C. 5:93-11 has been rewritten as a result of comments from
the public and the Supreme Court's Wa"en Decision. The reproposal
eliminates the Council's 50 percent residency preference and replaces
it with a preference the Council believes is consistent with the Wa"en
Decision. The reproposal provides greater direction regarding specific
regional marketing efforts required of the municipality.
11. The Council has added a subchapter 14 that responds to a law
that limits a municipal housing obligation within any six year certification
period to 1000 housing units.
12. The Council has also added a waiver provision to N.J.A.C. 5:93,
as Subchapter 15, and has amended both NJ.A.C. 5:91-1.3 and 5:92-13.1
to refer to the new waiver provision. This chapter provides the regulatory
framework for the Council to waive a specific rule where such a waiver
would not contravene provisions of The Fair Housing Act.
13. The amendments in subchapters 2 and 9 are also reflected in
Appendix A and E of the rule proposal.
Social Impact
The repeal, amendments and new rules contained in this proposal
could have an impact on all of the 567 municipalities in the State of
New Jersey, and the population in those municipalities. The 1987-1999
calculated need, after credits and reductions, totals 86,308. The changes
presented in this reproposal have been developed after careful study of
the application of the current rules, as well as factors which have an
impact on housing issues, such as the State Development and
Redevelopment Plan and available infrastructure. There are a number
of benefits to be expected from the application of these new standards.
The public will benefit since the rules will be the basis for the creation
of addition housing affordable to low and moderate income households.
The existence of a variety of housing types in all municipalities will
increase consumer choice. Hardship conditions due to high housing costs
or housing unavailability in some areas will be lessened.
The public will also benefit because the Council's housing allocations
are based on the availability of infrastructure. Thus, consistent with the
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policies of the State Planning Commission, the housing need is targeted
to areas of the State that have the capacity to respond to the housing
need.
In those areas where infrastructure does not yet exist, housing need
will be addressed in centers, again in conformance with the State
Development and Redevelopment Plan (SDRP). The concentration of
housing opportunities into centers that can be serviced by infrastructure
will foster low and moderate income opportunities in New Jersey's
exurban and rural areas. This will minimize the negative traffic,
environmental and scenic impacts of developing New Jersey's farmland
and environmentally sensitive areas.
The rules pertaining to the regional contribution agreements will help
generate money that will be used to foster the revitalization of New
Jersey's urban centers. Thus, the public will benefit by an improved
housing stock and quality of life in the cities.
The proposed rules should benefit low and moderate income
households in a number of ways. The rules have been revised to price
low and moderate income units in a more affordable fashion. The rules
propose that the source of heat be the same for low and moderate income
units as market units. The initial period of controls on affordability has
been extended from 20 to 30 years in many areas of the State. The
affirmative marketing rules have been rewritten, in light of comments
and the Supreme Court's Warren Decision, in a manner to increase
opportunities for all households within a housing region. In addition,
the rules pertaining to cost generation (subchapter 10) are designed to
minimize the time between zoning land for low and moderate income
housing and the delivery of the ultimate product.
Economic Impact
The reproposed rules can be expected to have a significant economic
impact on the municipalities within the jurisdiction of the Council, as
delineated in the Summary and in Appendix A.
Creation of housing units affordable to low and moderate income
households will provide them access to sound shelter within their means.
Such housing opportunities will enable New Jersey workers to live closer
to their jobs and make it easier for potential employers to attract a labor
force. This combination should enhance New Jersey's ability to retain
and attract rateabIes that are vital in stimulating the economy. In-fill
housing and rehabilitation may reduce expenditures on sewer and water
extensions by utilizing existing systems with excess capacity.
Proposed amendments to N.J.A.C. 5:93-3.5, 5.6 and 5.11 provide
developers with an avenue for the Council to consider the viability of
zoning proposed in a municipal housing element within the context of
the marketability of various housing types along with other municipal
planning considerations. This will allow the Council to provide zoning
for a product that is more marketable; and should be a stimulus for
the development industry.
The transfer of money from suburban to urban areas via regional
contribution agreements should help revitalize the housing stock in New
Jersey's cities. This infusion of money should help stabilize the tax base
and the economy of the cities.
The specific costs will vary from municipality to municipality, and will
be based upon what was done in the past to provide affordable housing,
the choices made by an individual municipality in the application of the
rules.
Approximately 40 percent of the population of New Jersey reside in
what can be considered low or moderate income households. The benefit
to these individuals, and to their communities, can be significant. While
the municipalities involved may incur costs associated with the
application of these rules, such costs can be defrayed through the
collection of development fees. Costs may also include those required
to comply with Subchapter 5, Preparing a Housing Element.
The economic impact of participation in the Council's process,
however, is significantly less than the impact created by involvement in
a lawsuit. This fact is a major reason for the development of these
standards, which allow a community to make economic choices to its
advantage.
Regulatory Flexibility Statement
The primary purpose of these substantive and procedural rules is to
regulate and facilitate the preparation of a municipal housing element
and fair share plan, in accordance with the Fair Housing Act. The
regulated public consists of the municipalities within the Council's
jurisdiction. While small businesses may become involved as objectors
to a particular municipality's plan, they are not directly regulated by these
rules. Therefore, a regulatory flexibility analysis is not required.
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These rules do not regulate small businesses, but small businesses may
become involved in the Council's process as objectors and as owners
of sites designated for low and moderate income housing. As objectors,
small businesses may, if they choose, employ legal counsel to represent
them before the Council, but they by no means need to do so.
Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):
5:91-1.3 Waiver
Any party desiring a waiver or release from the express provisions
of the rules in this chapter may submit a written request to the
Council to the attention of the Executive Director, in accordance
with the provisions of N,J.A.C. 5:93-13.1. [Waivers may be granted
only by the Council where such would not contravene the provisions
of the Act.]
5:92-1.3 Waiver
Any party desiring a waiver or release from the express provisions
ofthe [regulations] rules in this chapter may submit a written request
to the Council to the attention of the Executive Director, in accordance with the provisions of N,J.A.C. 5:93-13.1. [Waivers may be
granted only by the Council where such would not contravene the
provisions of the Act.]
Full text of the proposed new rules follows (additions to the
original proposal indicated in boldface thus; deletions from the
original proposal indicated in brackets [thus]):
CHAPTER 92
SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD AUGUST 4, 1986
THROUGH (THE EFFECTIVE DATE OF N,J.A.C. 5:93)
5:92-1.1 Short title; purpose; scope
(a) The provisions of this chapter [will be known as "the substantive rules and regulations of the New Jersey Council on Affordable
Housing."] shall be known as the "Substantive Rules of the New
Jersey Council on Affordable Housing for the Period August 4, 1986
through the effective date of N,J.A.C. 5:93."
(b) The purpose of this chapter will be the crediting of past
actions taken by municipalities in addressing their obligations to
house low and moderate income households.
(c) These rules can be applied to all municipalities within the
Council's jurisdiction.
CHAPTER 93
SUBSTANTIVE RULES OF THE NEW JERSEY COUNCIL ON
AFFORDABLE HOUSING FOR THE PERIOD BEGINNING
(THE EFFECTIVE DATE OF THESE RULES)
SUBCHAPTER 1.

GENERAL PROVISIONS

5:93-1.1 Short title; purpose; scope
(a) The provisions of this chapter shall be known as the "Substantive Rules of the New Jersey Council an Affordable Housing for
the Period Beginning on (the effective date of these rules)."
(b) The purpose of this chapter will be the provision of criteria
to be used by municipalities in addressing their constitutional obligation to provide a fair share of affordable housing for moderate and
low income households.
(c) All municipalities within the jurisdiction of the Council are
subject to evaluation, in accordance with the provisions of this
chapter, for the period beginning on the (effective date of these
rules).
5:93-1.2 Severability clause
If any part of this chapter shall be held invalid, the holding shall
not affect the validity of remaining parts of these rules. If a part
of these rules is held invalid in one or more of their applications,
the rules shall remain in effect in all valid applications that are
severable from the invalid application.
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5:93-1.3 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Accessory apartment" means a self-contained residential dwelling
unit with a kitchen, sanitary facilities, sleeping quarters, and a private
entrance, which is created within an existing home, or through the
conversion of an existing attached accessory structure on the same
site, or by an addition to an existing home or accessory building.
"Act" means the Fair Housing Act of 1985, P.L. 1985, c.222
(N.J.S.A. 52:27D-301 et seq).
"Active recreation" means leisure time activities usually of a more
formal nature and performed with others, often requiring equipment
and taking place at prescribed places, sites or fields. Active recrea·
tion sites include swimming areas; playgrounds; tot lots; play fields;
and tennis and other court game facilities. Active recreation shall
not include areas designated for bike riding, hiking, walking and
picnicking.
"Adjustment" means a modification and/or deferral of the
municipal low and moderate income housing obligation, pursuant
to N.J.S.A. 52:27D-307(c)(2) and N.J.A.C. 5:93-4.
"Agency" means the New Jersey Housing and Mortgage Finance
Agency established by P.L. 1983, c.530 (N.J.S.A. 55:14K-l et seq.).
"Affordable" means a sales price or rent within the means of a
low or moderate income household as defined in N.J.A.c. 5:93-7.4.
"Alternative living arrangement" means a structure in which
households [maintain private rooms] live in distinct bedrooms, yet
share kitchen and plumbing facilities, central heat and common
areas. Alternative living arrangement includes, but is not limited to:
transitional facilities for the homeless, Class A,B,C,D, and E boarding homes as regulated by the New Jersey Department of Community Affairs; residential health care facilities as regulated by the New
Jersey Department of Health; group homes for the developmentally
disabled and mentally ill as licensed and/or regulated by the New
Jersey Department of Human Services; and congregate living
arrangements.
"Approvable site" means a site that may be developed for low
and moderate income housing in a manner consistent with the rules
or regulations of all agencies with jurisdiction over the site. A site
may be approvable although not currently zoned for low and
moderate income housing.
"Authority" means the entity designated by the municipality for
the purpose of monitoring the occupancy, resale and rental restrictions of low and moderate income housing units.
"Available site" means a site with clear title, free of encumbrances
which preclude development for low and moderate income housing.
"Calculated need" means the low and moderate income housing
obligation resulting from the procedures in N.J.A.C. 5:93-2. It is the
result of subtracting reductions, [pre-1987] prior cycle credits[, the
undeveloped land cap] and the 20 percent cap from the precredited
need. To the extent that the Council has knowledge of [pre-1987]
prior cycle credits and eligible reductions, these credits and reductions have been applied to the municipal housing obligation.
"Census subregion" means a geographic subdivision of the State
as determined by the United States Bureau of the Census.
"Center" means a compact form of ievelopment with a core or
node (focus of residential, commercialmd service development) and
a community development area that .anges in scale from an urban
center to a regional center, town, village, and hamlet. This definition
is in accord with and derived from the State Development and
Redevelopment Plan.
"Certified [applicants] household" means a household determined
to be income eligible for a low [and] or a moderate income housing
[by a municipal authority after the authority has verified the
household's gross annual income] unit by a municipal authority after
the authority has verified the household's gross annual income,
credit history and compared the household's family size to the
occupancy requirements delineated in N,J.A.C. 5:93-9.1 (b) 14.
"Community capacity" means an estimate based on 20 percent
of a municipality's existing 1993 housing stock, pursuant to N.J.A.C.
5:93-2.17.
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"Conversion" means the conversion of existing commercial, industrial or residential structures for low and moderate income housing purposes.
"Council" means the New Jersey Council on Mfordable Housing
established under the Act and which has primary jurisdiction for the
administration of housing obligations in accordance with sound regional planning considerations in the State.
"DCA" means the New Jersey Department of Community Affairs.
"DEPE" means the New Jersey Department of Environmental
Protection and Energy.
"Developable site" means a site that has access to appropriate
water and sewer infrastructure, and has received water consistency
approvals from the DEPE or its designated agent authorized by law
to issue such approvals.
"Development fees" means money paid by an individual, person,
partnership, association, company or corporation for the improvement of property as permitted in N.J.A.C. 5:93-8.
"DOT" means the New Jersey Department of Transportation.
"Durational adjustment" means a deferral of the municipal low
and moderate income housing obligation based on the lack of
infrastructure pursuant to N,J.S.A. 52:27D·307(c)(2) and N,J.A.C.
5:93-4.
"Environ" means that area of a municipality outside the development boundaries of a center. This definition is in accord with and
derived from the State Development and Redevelopment Plan.
"Equalized assessed value" means the value of a property determined by the municipal tax assessor through a process designed
to ensure that all property in the municipality is assessed at the same
assessment ratio or ratios required by law. Estimates at the time
of building permit may be obtained by the tax assessor utilizing
estimates for construction cost. Final equalized assessed value will
be determined at project completion by the municipal assessor.
"Exempt sales" means and shall include the transfer of ownership
between husband and wife; the transfer of ownership between
former spouses ordered as a result of a judicial decree of divorce
or judicial separation, but not including sales to third parties; the
transfer of ownership between family members as a result of inheritance; the transfer of ownership through an executor's deed to
a class A beneficiary; and the transfer of ownership by court order.
"Fair market value" means the unrestricted price of a low or
moderate income housing unit if sold at a current real estate market
rate.
"Fair Share Plan" means that plan or proposal, which is in a form
that may readily be converted into an ordinance, by which a
municipality proposed to satisfy its obligation to create a realistic
opportunity to meet its fair share of low and moderate income
housing needs of its region and which details the affirmative
measures the municipality proposes to undertake to achieve its fair
share of low and moderate income housing, as provided in sections
9 and 14 of the Act, addresses the development regulations
necessary to implement the housing element, and addresses the
requirements of N,J.A.C. 5:93-7 through 11.
"Gross density" means the total number of dwelling units existing
or permitted on a housing site divided by the total area of the tract.
The result is expressed as dwelling units per acre.
"Head of household" means a person under whose name a housing unit is owned or rented.
"Household" means the person or persons occupying a housing
unit.
"Housing element" means that portion of a municipality's master
plan consisting of reports, statements, proposals, maps, diagrams and
text designed to meet the municipality's fair share of its region's
present and prospective housing needs, particularly with regard to
low and moderate income housing and which contains at least those
items identified in section 10 of the Act.
"Housing market area" means the geographic region from which
it is likely that buyers or renters would be drawn for inclusionary
development. The housing market area is the "housing region" as
determined by the Council, in which an inclusionary development
is located.
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"Housing Region" means a geographic area, determined by the
Council, of no less than two nor more than four contiguous, whole
counties, which exhibit significant social, economic and income
similarities and which constitute, to the greatest extent practicable,
the Primary Metropolitan Statistical Areas (PMSA) as last defined
by the United States Census Bureau.
"Inclusionary component" means the result of subtracting the
rehabilitation component, credits (granted pursuant to NJ.A.C.
5:93-3), the impact of the 20 percent cap (pursuant to NJ.A.C.
5:93-2.16) and the impact of the 1,000 unit limitation (pursuant to
NJ.A.C. 5:93-14) from the [calculated] precredited need, provided
the result shall not be less than zero. For a municipality that receives
a vacant land adjustment pursuant to N.J.A.C. 5:93-4, the inc1usionary component shall be initially synonymous with the realistic
development potential.
"Inclusionary development" means a development containing low
and moderate income units. This term includes, but is not necessarily limited to, new construction, the conversion of a non-residential
structure to a residential structure and the creation of new low and
moderate income units through the substantial rehabilitation of a
vacant residential structure.
"Indigenous need" means deficient housing units occupied by low
and moderate income households within a municipality and is a
component of present need. Municipal indigenous need, as a percentage of the total 1993 occupied housing stock, shall not exceed the
percentage derived from dividing the deficient housing units occupied by low and moderate income households by the total 1993
occupied housing stock for the housing region in which the
municipality is located.
"Initial occupancy" means the period beginning with the date on
which the developer is granted permission by the local government
to begin occupancy and ending on the date 95 percent occupancy
is attained.
"Inventory" means that calculation undertaken by a municipality
in accordance with the Fair Housing Act, N.J.S.A. 52:27D-329, in
developing its housing element which accounts for its housing stock
by age, condition, purchase or rental value, occupancy characteristics
and type, including the number of units affordable to low and
moderate income households in substandard housing capable of
being rehabilitated, as provided for in section lOa of the Act.
"Judgment of repose" means a judgment issued by the Superior
Court approving a municipality's plan to satisfy its fair share obligation.
"Landsat" means a satellite that maps land cover by interpreting
spectral information reflected from the earth's surface.
"Low income housing" means housing affordable according to
Federal Department of Housing and Urban Development or the
standards included in this chapter for home ownership and rental
costs, occupied or reserved for occupancy by households with a gross
household income equal to 50 percent or less of the median gross
household income for households of the same size within the housing
region in which the housing is located, and which is subject to
affordability controls promulgated by the Council.
"Low income tax credit" means an income tax credit granted for
investing in a Federal program designed to produce low and
moderate income rental units.
"Market rate units" means housing within an inclusionary development, not restricted to low and moderate income households, that
may sell at any price determined by a willing seller and a willing
buyer.
"Median aggregate household income above the floor" means the
result of multiplying the number of households in the municipality
as of 1990 by the 1989 municipal median household income above
the floor.
"Median household income above the floor" means the result of
subtracting the regional household floor income from the 1989
median municipal household income.
"Minority" means an individual who is a member of one of the
following racial or ethnic groups:
1. Black: An individual having origins in any of the black racial
groups of Africa, but not of Hispanic origin;
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2. American Indian or Alaskan Native: An individual having origins on any of the original people of North America, and who
maintains cultural identification through tribal affiliation or community recognition;
3. Hispanic: An individual of Mexican, Puerto Rican, Cuban,
Central or South American, or other Spanish culture or origin
regardless of race; or
4. Asian or Pacific Islander: An individual having origin in any
of the original peoples of the Far East, southeast Asia, and the
Indian subcontinent or the Pacific Islands. This area includes, for
example, China, India, Japan, Korea, the Philippine Islands and
Samoa.
"Moderate income housing" means housing affordable according
to Federal Department of Housing and Urban Development or the
standards in this chapter for home ownership and rental costs,
occupied or reserved for occupancy by households with a gross
household income in excess of 50 percent but less than 80 percent
of the median gross household income for households of the same
size within the housing region in which the housing is located, and
which is subject to the Council affordability controls in this chapter.
"Multifamily unit" means a structure contaning five or more
dwelling units.
"Municipal estimated land capacity" means an estimate based on
Landsat data, tax data and assumptions pertaining to density and
set-asides used in developing the undeveloped land cap pursuant
to N.J.A.C. 5:93-2.16 and assumptions pertaining to density and setasides.
"Municipal need for new construction" means a calculation used
to determine the [undeveloped land cap and] 20 percent cap
pursuant to N.J.A.C. 5:93-2.16 [and 17].
"Municipal present need" means the sum of indigenous need and
the municipal share of reallocated present need.
"Net density" means the total number of dwelling units within
a designated portion of a tract divided by the total land area of
the designated portion of the tract, including the open-space,
roadways, parking areas and common facilities devoted exclusively
to that portion of the tract. The result is expressed as dwelling units
per acre.
["Planning area" means an area defined by a set of common
criteria which focus on the degree and type of development or
natural resources. Planning areas serve as organizing mechanisms
for growth and development planning throughout the State. This
definition is in accord with and derived from the State Development
and Redevelopment Plan.]
"Open-space" means any parcel or area of water or land essentially unimproved and set aside, dedicated, designated or reserved for
public or private use or enjoyment or for the use and enjoyment
of owners and occupants of land adjoining or neighboring such open
space; provided that such areas may be improved with only those
buildings, structures, streets and offstreet parking and other improvements that are designed to be incidental to the natural openness
of the land.
"Overlay zone" means a zoned area of a municipality in which
low and moderate income housing may be built as a matter of right
in addition to another use. In approving such a zone, the Council
may allow the existing use to continue and expand as a conforming
use, but provide that when the prior use on the site is changed,
the site shall produce low and moderate income housing or a
development fee.
"Petition for Substantive Certification" means that petition which
a municipality files, or is deemed to have filed, which engages the
Council's mediation and review process.
"Planning area" means an area defined by a set of common
criteria which focus on the degree and type of development or
natural resources. Planning areas serve as organizing mechanisms
for growth and development planning throughout the State. This
definition is in accord with and derived from the State Development
and Redevelopment Plan.
"Pre-credited need" means the municipal low and moderate income housing obligation resulting from subtracting filtering, residen-
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tial conversion and spontaneous rehabilitation from the sum of
indigenous need, reallocated present need, prior cycle prospective,
prospective need and demolitions.
["Pre-1987 credits" means credits approved by the Council for low
and moderate income housing constructed between April 1, 1980
and December 15, 1986.]
"Present need" means the sum of indigenous need and reallocated
present need as determined by N.J.A.C. 5:93-2.5.
"Price differential" means the difference between the controlled
unit sale price and the fair market value as determined at the date
of a proposed contract of sale, after reasonable real estate broker
fees have been paid.
"Priority" means a system of selecting applicants.
"Prior cycle credits" means credits granted by the Council for
low and moderate income units constructed after April 1, 1980 as
part of granting substantive certification for the 1987-1993 housing
obligation.
"Prior cycle fair share" means the responsibility for low and
moderate income housing established by the Council when the
Council granted SUbstantive certification for the 1987-1993 housing
obligation.
"Prior cycle prospective need" means that portion of the
1987-1993 prospective need included in the 1987-1999 low and
moderate income housing need calculations.
"Prospective need" means a projection of low and moderate
housing needs based on development and growth which is reasonably
likely to occur in a region or a municipality. See N.J.S.A
52:27D-304(j).
"Qualified non-profit" means an organization granted non-profit
status in accordance with section 501(c)(3) of the Internal Revenue
Service code.
"Realistic development potential" means the municipal obligation
as calculated pursuant to N.J.A.C. 5:93-4.2(e).
"Reallocated present need" means that portion of a housing
region's present need that is redistributed throughout the housing
region.
"Receiving municipality" means, for purposes of a Regional Contribution Agreement (RCA), a municipality which agrees to assume
a portion of another municipality's fair share obligation.
"Reduction" means a one for one deduction of precredited need
based on a fair share plan to construct low and moderate income
units, transfer low and moderate income units via a regional contribution agreement and/or zone for low and moderate income
housing that implements a housing element that has been certified
by the Councilor the Superior Court.
"Regional aggregate weighted median household income above
the floor" means the result of adding the median aggregate
household income above the floor for municipalities in the housing
region.
"Regional household floor income" means 100 dollars less than
the lowest municipal median household income in the housing region.
"Regional median household income above the floor" means the
result of adding the median household income above the floor for
each municipality in the housing region.
"Rehabilitated unit" means a previously deficient housing unit
which has undergone significant renovation to meet municipal or
other applicable housing code standards as further described in
N.J.A.C. 5:93-5.2(b).
"Rehabilitation component" means the result of subtracting spontaneous rehabilitation from indigenous need. For a municipality
where filtering and conversions exceed ·reallocated present, prior
cycle prospective need, prospective need and demolitions, the rehabilitation component equals calculated need.
"Repayment clause" means the obligation of a seller exercising
a repayment option to pay 95 percent of the price differential to
a municipality at closing for use in the municipal housing plan.
"Repayment option" means the option of a seller of a low or
moderate income unit to sell a unit pursuant to N.J.A.C. 5:93-12.7
at fair market value subject to compliance with the terms of a
repayment clause.

(CITE 25 NJ.R. 5792)

"Resolution of Participation" means a resolution adopted by a
municipality in which the municipality chooses to prepare a fair share
plan and housing element in accordance with the Act.
"Section 8 income limits" means a schedule of income limits that
define 50 percent and 80 percent of median income by household
size. When used herein, Section 8 income limits shall refer to the
"uncapped" schedule as published by the Council, in accordance with
its rules.
"Sending municipality" means for purposes of a RCA, a
municipality which transfers a portion of its fair share obligation to
another willing municipality.
"Senior citizen" means a person who is 62 years of age or older.
"Set-aside" means the percentage of housing units devoted to low
and moderate income households within an inclusionary development.
"State Development and Redevelopment Plan (SDRP)" means
the State plan for development promulgated by the State Planning
Commission pursuant to P.L. 1985, c.398 (N.J.S.A. 52:18A-196 et
seq.).
"Substandard housing unit" means a housing unit with health and
safety code violations that require the repair or replacement of a
major system. A major system includes a roof, plumbing (including
wells), heating, electricity, sanitary plumbing (including septic
systems) and/or a load bearing structural system.
"Substantive certification" means a determination by the Council
approving a municipality's housing element and fair share plan in
accordance with the provisions of the Act and the rules and criteria
as set forth in this chapter. A grant of substantive certification shall
be valid for a period of six years in accordance with the terms and
conditions contained therein, in accordance with N.J.S.A.
52:27D-322.
"Suitable site" means a site that is adjacent to compatible land
uses, has access to appropriate streets and is consistent with the
environmental policies delineated in N.J.A.C. 5:93-4.
"Surrogate" means a census indicator of deficient housing used
in the calculation of present need as defined in N.J.A.C. 5:93-2.
"Survey" means that independent determination of need undertaken by a municipality in preparing its housing element, which is
developed and produced in a manner and in such form as is required
by this chapter.
"Target group" means identifiable organizations that may aid in
attracting low and moderate income households to inclusionary developments. Examples of target groups include: public housing
authorities, non-profit organizations, departments of aging, Section
8 programs, religious organizations, urban community action groups
and personnel departments of local employers.
"Total need" means the sum of present and prospective need.
"Vacant land" means undeveloped and unused land area.
SUBCHAPTER 2.

MUNICIPAL DETERMINATION OF
PRESENT AND PROSPECTIVE NEED

5:93-2.1 General provisions
(a) Municipal present need and prospective need shall be calculated by summing municipal indigenous need and the municipal
share of the appropriate housing region's reallocated present need
and prospective need. The resulting total shall be modified by: priorcycle prospective need; secondary sources of supply and demand;
reduction for 1987-1993 housing activities; [pre-1987] prior-cycle
credits; [the undeveloped land cap,] and the 20-percent cap (see
Appendix A, incorporated herein by reference). The end product
of this process is the determination of municipal calculated need.
This is the figure municipalities shall address in their housing elements. An example for a hypothetical municipality in the Southwest
Region (Region 5)-Johnsonville-is provided to illustrate each of
the individual calculations. The following flow diagram summarizes
the sequence of calculations en route to the determination of calculated need.
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+

PRESENT NEED
128

+

PROSPECTIVE NEED
568

TOTAL NEED

+

PRIOR·CYCLE
PROSPECTIVE NEED
248

695

89

(-)

FLOW DIAGRAM FOR THE CALCULATION OF
LOW- AND MODERATE-INCOME HOUSING NEED
Using the Johnsonville Example
REALLOCATED
PRESENT
PRESENT NEED
NEED
95
128

INDIGENOUS
NEED
33

(-) FILTERING

REDUCTION
439

(-)

COMMUNI1Y AFFAIRS

RESIDENTIAL
CONVERSION
16

(-) [PRE-1987]PRIOR·CYCLE
CREDITS
101

TOTAL NEED
695

+

DEMOLITIONS
9

(-)

SPONTANEOUS
REHABILITATION
8

[(-) UNDEVELOPED]
[LAND CAP]
[0]

PRE-CREDITED
NEED
839

(-) 20%

CALCULATED
NEED*
299

CAP
0

'Prior-cycle vacant land adjustment communities are indicated by "VL" even though their number is calculated. This indicates that although there is not much vacant
land left in these communities, the affordable housing number may be met in other ways and is retained as part of overall Calculated Need.

(b) Exhibit 1 in the Technical Appendix A provides municipalspecific base data that may be employed to determine municipal
Present and Prospective Need. Data for a hypothetical municipality,
"Johnsonville," precedes the municipal base data for illustrative
purposes in both Exhibits 1 and 3. Exhibit 2 in Appendix A
duplicates the base data for each housing region that is presented
in Columns A through L herein. Exhibit 3 is included for the
convenience of the user of this guide. It provides a variety of data
for each community, often from the 1990 Census, which would
otherwise have to be researched in the process of undertaking this
calculation.
(c) Selected municipalities receiving State aid (urban aid cities)
pursuant to P.L. 1978, c.14 (N.J.S.A. 52:270-178 et seq.) as refined
by the criteria in N.J.A.C. 5:93-2.3(b) shall calculate municipal
calculated need as per the procedures delineated in NJ.A.C.
5:93-2.17.
5:93-2.2 Indigenous need-1993
(a) Indigenous need in a municipality is actual or capped deficient housing occupied by low- and moderate-income households
as further defined in N.J.A.C. 5:93-1.3. Municipal indigenous need
shall be determined from the total of deficient housing units occupied by low- and moderate-income households for the U.S.
Census subregion in which the municipality is located. The data,
derived from a multiple-index approach, are not available at the
municipal level. To determine the municipal share of need from
the U.S. Census subregion total, it is necessary to employ a singleindex approach using surrogates of deficient housing available at
both the municipal and U.S. Census subregion level. To calculate
municipal indigenous need:
1. Locate the appropriate municipality in Exhibit 1 in Appendix
A. Example: Johnsonville in Region 5 (Southwest).
2. Divide Column 2 (municipal single-index need) by Column 3
(subregional single-index need). The resulting percentage yields the
municipal share of the U.S. Census subregion's total of deficient
housing units occupied by low- and moderate-income households.
Example:
Johnsonville single index need (Column 2)
410 -7- 4544 = .090
Subregional single index need (Column 3)
(Municipal Share
of Regional Need)
3. Multiply the result of the quotient obtained in (a)2 above by
the number in Column 1 (subregional multiple index need).
Example:

Subregional
Multiple Index Need
(Column 1)
364
x

Municipal Share
of Regional
Need
.090

= 33

This is the count of estimated low- and moderate-income deficient
units in a municipality.
4. Column A from Appendix A, Exhibit 2, reproduced below
displays the percentage for each housing region that is obtained
by dividing the actual deficient housing units occupied by low- and
moderate-income households in the region by the estimated total
of 1993 occupied housing units in the region.

1.
2.
3.
4.
5.
6.

TABLE 1
(COLUMN A, FROM APPENDIX A, EXHIBIT 2)
1993 REGIONAL AVERAGE PERCENT
DEFICIENT HOUSING
Region
Percent Deficient
.0290
Northeast
.0250
Northwest
.0180
West Central
.0120
East Central
.0150
Southwest
.0220
South-Southwest

Multiply this percentage by the municipal projection of 1993 occupied housing stock in Exhibit 1, Column 4.
Example:
Johnsonville Total 1993"
Occupied Housing Estimate
(Column 4)

:-;:;-:.,.--,-- 12,695

Region 5 Percentage of Low- and
Moderate-Income Deficiency
(Column A)

x

.015

190

'Estimate as of July 1, 1993

5. Municipal Indigenous Need shall be the smaller number resulting from the calculations in (a)3 and 4 above.
Example: Johnsonville's Indigenous Need = 33.
6. If the calculation in (a)3 above is larger than (a)4 above, the
difference between the two shall be distributed throughout the
housing region as Reallocated Present Need as per N.J.A.C. 5:93-2.3
and 5:93-2.4. The results of this calculation are displayed for each
housing region in Column B.
(b) Municipal indigenous need may also be determined through
a survey of the municipality's housing stock as indicated in Appendix
C incorporated herein by reference, when such survey is deemed
adequate and accepted by the Council for identifying deficient housing units occupied by low- or moderate-income households.
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5:93-2.3 Distribution of need 1993; 1993-1999
(a) Distribution of need applies the concept of fair share to the
portion of regional housing need that is not locally responsible
housing deficiency. This differs somewhat for present and prospective need and is explained in the Appendix A. The distribution of
each housing region's reallocated present need and prospective need
shall be accomplished through use of economic and land-use factors
expressed as a percentage representing the municipal share of the
housing region's total for each factor. The factors employed to
distribute the housing region's need are the municipality's share of
regional undeveloped land (Appendix A, Exhibit 1, Column 5),
equalized nonresidential valuation (Exhibit 1, Column 6), aggregate
household income differences (Exhibit 1, Column 7), and change
in equalized nonresidential valuation (Exhibit 1, Column 8). All but
equalized nonresidential valuation change are summed (Exhibit 1,
Columns 5, 6 and 7), averaged and displayed in Exhibit 1, Column
9. This is the average of the Present Need allocation factors. Three
economic and land-use factors (Exhibit 1, Columns 5, 7 and 8) are
also summed, averaged, and displayed in Exhibit 1, Column 10.
Column 10 represents the average of the Prospective Need allocation
factors.
(b) Reallocated Present Need and Prospective Need shall be
distributed to municipalities unless the municipality received State
aid pursuant to P.L. 1978, c.14 (N.J.S.A. 52:270-178 et seq.) and
exhibits at least one of the following (see Appendix A, Attachment, for a listing of selected urban aid cities):
1. A level of existing low- and moderate-income housing deficiency, according to the six housing deficiency criteria, that exceeds
average regional low- and moderate-income housing deficiency for
the region in which the urban aid municipality is located;
2. A population density of greater than 10,000 persons per square
mile or 14.1 per acre; or
3. A population density of 6,000 to 10,000 persons per square mile
or 9.4 to 14.1 per acre plus less than five percent of vacant, nonfarm, municipal land as measured by the average of vacant land
valuation and vacant land parcels of all local land valuation/parcels
in the 1990 Statement of Financial Condition of Counties and
Municipalities (obtainable from the Division of Local Government
Services, Trenton, New Jersey: New Jersey Department of Community Affairs, Trenton, New Jersey 08625) incorporated herein by
reference.
(c) Only those municipalities designated herein to receive reallocated present need and prospective need shall be included in
the housing region totals of vacant land, equalized nonresidential
valuation, change in equalized nonresidential valuation, and aggregate household income differences for purposes of distributing
need.
5:93-2.4 Reallocated present need-1993
(a) Reallocated present need is the share of excess deficient
housing that is distributed to non-urban aid municipalities in the
region as delineated in N.J.A.C. 5:93-2.3(b). Table B below displays
the Reallocated Present Need by housing region:

1.

2.
3.
4.
5.
6.

TABLE [1] B
(Column B of Appendix A, Exhibit 2)
1993 REGIONAL POOL OF EXCESS
DEFICIENT HOUSING UNITS
Region
Excess Deficient Housing Units
Northeast
7,002
Northwest
5,306
West Central
1,477
East Central
1,329
Southwest
1,751
South-Southwest
676
New Jersey
17,542

(b) To calculate reallocated [percent] present need, divide the
municipal number in Appendix A, Exhibit 1, Column 9 by 100 and
multiply the resulting quotient by the total reallocated present need
for the housing region in which the municipality is located to yield
municipal Reallocated Present Need.

(CITE 25 N,J.R. 5794)

Example:
Regional Pool of Excess
Deficient Units (Region 5)
1,751

x

x

Average of Johnsonville's
Present Need Allocation
Factors (Column 9)
5,414
95
100

5:93-2.5 Present need-1993
Present need is the sum of indigenous need and reallocated
present need. To determine municipal present need, add indigenous
need (as calculated in N.J.A.C. 5:93-2.2) and reallocated present
need (as calculated in N.J.A.C. 5:93-2.4).
Example:
Johnsonville's Present Need; Indigenous Need (33) + Reallocated Present Need (95) ; 128
5:93-2.6 Prospective need: 1993-1999
(a) Prospective need is the share of future households that are
low and moderate income and as such require affordable housing
not provided by the market except for secondary supply (see Appendix A). Prospective need for each housing region is projected in
Table C below:

1.

2.
3.
4.
5.
6.

TABLE C
1993-1999 PROSPECTIVE NEED
Region
Regional Prospective Need
Northeast
4,787
Northwest
1,033
West Central
8,654
East Central
14,424
Southwest
8,993
South-Southwest
4,236
New Jersey
42,127

(b) To calculate municipal prospective need, divide the municipal
number in Exhibit 1, Column 10 in the Appendix A by 100 and
multiply the resulting quotient by the prospective need for the
housing region in which the municipality is located to yield municipal
Prospective Need.
Example:
1999
Prospective Need
(Region 5)
(Column C)
8,993

x
x

Average of Johnsonville's
Prospective Need
Allocation Factors
(Column 10)
6,312
568

""'iOO
5:93-2.7 Total need-1993; 1993-1999
Total need is the sum of present and prospective need. To determine municipal total need, add present need (as calculated in
N.J.A.C. 5:93-2.5) and prospective need (as calculated in N.J.A.C.
5:93-2.6).
Example:
Johnsonville's Total Need ; Present Need (128)

+ Prospective Need (568) ; 695

5:93-2.8 Prior-cycle prospective need: 1987-1993
(a) Prior-cycle prospective need is the recalculated prospective
need for the prior period. It is included in this chapter because it
is part of the 1987-1999 need before reductions are taken. It is
recalculated because procedures are more accurate since the 1990
Census has become available as a check against the original
1987-1993 projections.
(b) Recalculated prospective need is obtained by applying 0.52
to the prior-cycle prospective need. Before using the prior-cycle
prospective need, it is adjusted for the effects of prior-cycle secondary sources of housing supply and demand. Recalculated demolitions are added to prior-cycle prospective need, and the sum is
diminished by scaled-down prior-cycle secondary sources of supply.
Each municipality's net (after secondary sources of supply and demand (demolitions) have been accounted for) prior-cycle prospective
need is found in Appendix A, Exhibit 3, Column 1.
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PRIOR-CYCLE PROSPECTIVE NEED = 248
Municipal Need
Total Need
+
Prior-Cycle
Prior to Secondary
Prospective
Sources
Need
695
248
944
5:93-2.9 Demolitions
(a) Demolitions are a source of secondary housing demand, as
they eliminate housing opportunities for low- and moderate-income
households. Therefore, a number representing demolitions affecting
low- and moderate-income households shall be added to municipal
need-total need plus prior-cycle prospective need-to this point,
"Municipal need" or "municipal need to this point" refers to total
need plus prior-cycle prospective need being altered serially by
secondary sources of supply and demand, a reduction, pre-1987
credits, and undeveloped land and 20-percent caps up to the point
that calculated need (the actual municipal obligation) is determined
(see Appendix A). To determine this number:
1. Average 1988, 1989, and 1990 municipal demolitions as reported in New Jersey Residential Building Permits (1988, 1989 and
1990 Summaries) (available from the New Jersey Department of
Labor, Division of Labor Market and Demographic Research, CN
388, Trenton, N.J. 08625).
Example:
Johnsonville averaged five demolitions per year for the three
years.
2. Multiply the one-year average by six to estimate 1993-1999
demolitions (Exhibit 3, Column 2).
Example:

x

Johnsonville Average
Demolitions
5

x

Number of Years
Projected
6
= 30

3. To determine the percentage of demolitions affecting low- and
moderate-income households in a municipality, multiply the number
of demolitions for six years by the 1990 subregional low- and
moderate-income percentage for that municipality.
Number of Demolitions
in Six Years
30

x

x

Low- and Moderate-Income Percentage
(Exhibit I, Column 11)
.2402
= 7.2

4. Multiply the number of demolitions affecting low- and
moderate-income households (calculated in (a)3 above) by 1.2 to
reflect a greater proportion of overall demolitions affecting this
income group. The number of demolitions affecting low- and
moderate-income households shall be the result of this product or
95 percent of the total projected demolitions, whichever is lower.
The resulting number shall be added to municipal need.
Example:
Demolitions Impacting LowLow- and Moderateand Moderate-Income Households
x
Income Factor
7.2
x
1.2
(9 is lower than 95 percent of 30, or 28.5-so 9 is used.)

9

5:93-2.10 Filtering
(a) Filtering causes a reduction in municipal need (total and priorcycle prospective) based on the recognition that the housing needs
of low- and moderate-income households are partially met by sound
housing units formerly occupied by the higher-income sector of the
housing market (see Appendix A). Filtering is highly correlated with
the presence of older and multifamily (five units or more) housing
units. Table D, Column 1 displays regional filtering projections.
Column 2 displays the total number of multifamily housing units in
each region in 1990. Column 3 displays the total number of pre-1940
(older) units in each region.

COMMUNTIY AFFAIRS
TABLE D
FILTERING
COLUMN 1
COLUMN 2

COLUMN 3

1990

1.
2.
3.
4.
5.
6.

Region
Northeast
Northwest
West Central
East Central
Southwest
South-Southwest
New Jersey

1993-1999

Multifamily

Filtering
Projection

(5 Units or More)

Unit Totals

1990
Pre-194O
Unit totals

4,895
4,535
2,830
3,550
2,994
1,382
20,185

193,286
156,893
70,199
74,459
63,582
41,231
599,650

255,434
206,403
61,647
93,848
80,208
58,521
756,061

(b) To determine the impact of filtering on municipal need after
all the calculations up to and including N.J.A.C. 5:93-2.9:
1. Determine the municipal number of total multifamily units in
1990 as reported in the U.S. Census of Housing (Appendix A,
Exhibit 3, Column 3).
Example:
Johnsonville had 2,719 total multifamily units in 1990.
2. Divide this number by the number of total multifamily units
for the region (Table D, Column 2) in which the municipality is
located.
3. Determine the municipal number of pre-1940 units in 1990 as
reported in the U.S. Census of Housing.
Example:
Johnsonville had 272 pre-1940 units in 1990. (Appendix A, Exhibit
3, Column 4)
4. Divide this number by the total of pre-1940 units in 1990 for
the region (Table D, Column 4) in which the municipality is located.
5. Weight the calculation resulting from (b)2 above by two, then
average the above calculations. This yields the municipality's
weighted share of older and multifamily housing units in the housing
region.
Example:

Johnsonville's
Multifamily
Units, 1990
2,719

Total
Multifamily
Units in 1990
(Region 5)
(Column E)
63,582

Johnsonville's
Share of
Multifamily Units
.04276

Johnsonville's
pre-1940
Units, 1990
257

Total Pre-1940
Units in 1990
(Region 5)
(Column F)
80,208

Johnsonville's
Share of
Pre-1940 Units
.00339

6. Average the shares in (b)5 above after weighting the first by
two
(.04276 + .04276 + .00339) -;- 3

.02964
(Johnsonville's
Weighted Share of
Older and
Multifamily Units)

7. Multiply this percentage by the filtering projections in Table
D, Column 4 for the region in which the municipality is located to
yield the reduction to municipal total need (plus prior-cycle prospective need) due to filtering.
Example:
Johnsonville's Share of Region 5
Filtering Projection (Region 5)
Older and Multifamily Units x
(Column D)
x
.02964
2,993
= 89
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5:93-2.11 Residential conversion
(a) Residential conversion is the creation of dwelling units from
already existing residential structures. It is a significant source of
housing supply to low- and moderate-income households and it
causes a reduction to municipal need (see Appendix A). Residential
conversion is highly correlated with the presence of two- to fourfamily housing units. Table E, Column 1 below displays projections
of conversions for each housing region. Table E, Column 2 displays
the total of two- to four-family housing units in each housing region
in 1990.

1.
2.
3.
4.
5.
6.

TABLE E
RESIDENTIAL CONVERSION
COLUMN 1
COLUMN 2
1993-1999
1990
Conversion
2-4 Family
Region
Projections
Unit Totals
Northeast
2,649
218,392
Northwest
2,229
150,817
West Central
930
44,103
East Central
886
45,844
Southwest
881
27,265
South-Southwest
775
40,576
8,351 *
526,997
New Jersey

'May not be equivalent to Appendix A figure because all secondary sources of
supply may not be used; Appendix A displays what is used.

(b) To determine the impact of conversions on municipal need:
1. Determine the municipal number of total two- to four-family
housing units in 1990 as reported in the U.S. Census of Housing
(Detailed Housing Characteristics Part 32-New Jersey).
Example:
Johnsonville had 490 two- to four-family units. (Appendix A,
Exhibit 3, Column 5)

Region
1.
2.
3.
4.
5.
6.

Northeast
Northwest
West Central
East Central
Southwest
South-Southwest
New Jersey

Johnsonville's 1993 median household income is $55,927.
2. Subtract the regional floor income (lowest municipal median
household income in the region in 1993-$19,015; Table F, Column
2) from the 1993 municipal median household income.
$19,015

$36,913

3. Multiply this number by the number of occupied housing units
(households) in the municipality as of 1993 (U.S. Census of Population-1990, update; Appendix A, Exhibit 1, Column 4). This yields
municipal 1993 aggregate household income above the floor
(weighted income).

(CITE 25 N.,J.R. 5796)

JohnsonviUe's 1990
Total 2-4 Family
Housing Units
490

Regional 1990 Total
2-4 Family
Housing Units
(Region 5)
(Column H)
27,265

Johnsonville's Share
of 2-4 Family
Housing Units
in Region
.01797

3. Multiply this percentage by the conversion projection in Table
E, Column 1 for the region in which the municipality is located to
yield the reduction to municipal need due to conversion.
Example:
Johnsonville's Share
of 2-4 Family Housing
Units
.01797

x
x

1993-1999 Conversion
Projections (Region 5)
(Column G)
881
16

5:93-2.12 Spontaneous rehabilitation
(a) Spontaneous rehabilitation measures the private market's
ability to rehabilitate deficient low- and moderate-income housing
units up to applicable state and local code standards; and shall cause
a reduction to municipal need (see Appendix A). Spontaneous
rehabilitation is highly correlated with income. A combination of
income differences from $100.00 below the lowest municipal median
household income in the region weighted by the number of
households in a municipality ($100.00 below the lowest municipal
median household income in the region is used that there will be
no negative differences in the regional pool) and household income
differences not weighted is used to develop this measure. The former
is weighted twice; the latter once. Table F, Column 1 below displays
spontaneous rehabilitation projections by housing region.

TABLE F .
SPONTANEOUS REHABILITAnON
COLUMN
COLUMN
COLUMN
2
3
1
1993-1999
1993
1993
Spontaneous
Regional
Weighted
Rehabilitation
Household
Regional
Projections
Income
Income
Floor
Differences
($)
($)
710
20,515
19,234,394,000
597
23,705
16,299,646,900
249
31,008
8,828,753,140
237
22,719
11,539,122,100
19,015
236
10,120,912,300
18,343
207
3,422,312,000
2,237
69,445,140,000

(b) To determine the impact of spontaneous rehabilitation on
municipal need to this point:
1. Determine the municipal 1993 median household income as
adjusted from the 1990 Census of Population (Appendix A, Exhibit
3, Column 6).

$55,927 -

2. Divide the number by the total number of two- to four-family
housing units for the region (Table E, Column 2) in which the
municipality is located to obtain the municipal share of two- to fourfamily housing units in the housing region.
Example:

COLUMN
4
1993
Unweighted
Regional
Income
Differences
($)
4,393,888
3,698,545
1,835,119
2,526,644
2,557,328
1,234,261
16,245,786

Example:
Johnsonville's number of households in 1993 is 12,695.
Calculation:
$36,913

x

12,695

$468,592,783

4. Divide 1993 municipal median aggregate weighted household
income above floor by the 1993 summed regional aggregate weighted
median household income above floor for the housing region in
which the municipality is located (see Table F, Column 3) to obtain
the municipal share of regional aggregate weighted household income above the floor.
Example:
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Johnsonville's
Aggregate 1993
Weighted
Household Income
(above the floor)

1993
Aggregate Weighted
Household Income
(above the floor)
(Region 5)
(Column K)

Johnsonville's Share
of Aggregate 1993
Weighted Household
Income
(above the floor)

$468,592,783

$10,120,912,300

.04630

5. Divide 1993 municipal median household income above the
floor (unweighted) by the 1993 summed regional median household
income above the floor (unweighted) for the housing region in which
the municipality is located (see Table F, Column 4) to obtain the
municipal share of regional household income above the floor
(unweighted).
Example:

Johnsonville's 1993
Household Income
(Unweighted)
(above the floor)
(Step 2 above)

1993
Aggregate
Household Income
(Unweighted)
(above the floor)
(Region 5)
(Column L)

Johnsonville's Share
of 1993 Aggregate
Household Income
(Unweighted)
(above the floor)

$36,913

$2,557,328

.01443

6. Multiply the weighted share of regional income times two and
add it to the unweighted share. Divide this sum by three. Multiply
the result by the spontaneous rehabilitation projections for the
housing region in which the municipality is located (see Table F,
Column 1) [to yield the reduction to municipal total need (plus priorcycle prospective need) due to spontaneous rehabilitation.] This
yields the reduction to municipal total need (plus prior cycle
prospetive need) due to spontaneous rehabilitation unless the result
exceeds the indigenous need. In cases where the result exceeds the
indigenous need, the reduction due to spontaneous rehabilitation
shall equal the indigenous need.
Example:
Johnsonville's
Weighted
Share of 1993
Aggregate
Household Income x 2
(Step 4 above)

[(.04630

Johnsonville's
Unweighted
Share of 1993
Aggregate
Householdd Income
(Step 5 above)

+ .04630 +

1993-1999
Region 5 Spontaneous
Rehabilitation Estimate
(Column I)

+3]

.01443)

x236=8

5:93-2.13 Pre-credited need: 1987-1999
Pre-credited need is total need and prior-cycle prospective need
modified by secondary sources of demand and supply.

+

Total
Need
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+

Prior-Cycle
Prospective Need

695

Demolitions

Filtering

9

89

248
Residential
Conversions

Spontaneous
Rehabilitation

Pre-Credited
Need

16

8

839

5:93-2.14 Reduction
(a) The Council [offers] shall allow a one-for-one reduction of
cumulative 1987 to 1999 need for affordable housing activities undertaken from 1987 to 1993. It is a reduction for units zoned for or
transferred, whether or not the units have been constructed,
pursuant to Subchapter 3.
(b) Information for the reduction is derived from the Council,
court, and other records of affordable housing activity. This information is specific to individual municipalities and is contained in Appendix A, Exhibit 3, Column 7. Municipal need at this point is precredited need minus the reduction. A municipality cannot take a
reduction that will bring municipal need number below zero.
Pre-Credited
Need

Reduction
(Exhibit 3-Column 7)

Municipal Need
After Reduction

839

439

400

5:93-2.15 [Pre-1987] Prior-cycle credits
A one-for-one credit shall be granted for low- and moderateincome housing constructed [between April 1, 1980 and December
15, 1986] subsequent to April 1, 1980 that conforms to the criteria
in N.J.A.C. 5:93-3.1 [and 3.2]. Municipal need at this point is precredited need after the reduction, minus [pre-1987] prior-cycle
credits. [A pre-1987 credit] Prior-cycle credits cannot [be taken that
will bring] reduce a municipal need number below zero.
Municipal Need
After
Reduction

(-)

[Pre-1987)
Prior·cycle Credits
(Exhibit 3-Col. 8)

Municipal Need
After [Pre-1987)
Prior-cycle
Credits

101

299

400

[5:93-2.16 Undeveloped land cap
(a) In order to minimize the number of municipalities that will
require a vacant land adjustment in accordance with N.J.A.C. 5:93-4,
the Council shall permit a municipality to cap its need based on
the Council's estimate of undeveloped residential land.
(b) The undeveloped residential land a community has for the
purposes of accommodating affordable housing need is:
1. Its [landsat]LANDSAT-determined undeveloped land
multiplied by a share of land for residential purposes (average of
ratio of residential parcels to all developed land parcels and residential equalized valuation to all developed properties' equalized valuation multiplied by 1.5, and capped at 95 percent of all land locally);
2. Times a density of six units per acre;
3. Times a 20-percent set-aside for affordable housing.
(c) The information used in (b) above is available by municipality
in the 53rd Annual Report of the Division of Local Govemment
Services 1990-Statements of Financial Condition of Counties and
Municipalities (Trenton, NJ: New Jersey Department of Community
Affairs, 1991), incorporated herein by reference.
(d) Municipal estimated land capacity is determined by multiplying available residential land by six units per acre and then by the
20-percent set-aside.
Undeveloped
Residential
Lands (acres)
(Exhibit 3Col. 9)

x

Appropriate
Density for
Low and
Moderate
(unit/acre)

x

Share of
Low and
Moderate
(20%)

Estimated
Land
Capacity

5,937

x

6

x

.2

7,124

(e) The undeveloped land cap is the difference between municipal
estimated land capacity and the need for new construction. The need
for new construction is municipal need, net of pre-1987 credits,
minus the rehabilitation component. The rehabilitation component
in this example is indigenous need minus spontaneous rehabilitation
(see N.J.A.C. 5:93-1.3, Definitions). (In this case it is 33 minus 8
= 25.)
Municipal Need
After Pre1987 Credits

Rehabilitation
Component

Need for
New
Construction

299

25

274

1. If the need for new construction is lower than the municipal
estimated land capacity, the need is not reduced. The undeveloped
land cap is zero.
2. If the need for new construction is greater than the municipal
estimated land capacity, the amount over capacity is subtracted from
the need for new construction. This difference is the undeveloped
land cap. Municipal need at this point equals pre-credited need
minus the reduction, minus pre-1987 credits, and minus the
undeveloped land cap.
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Municipal Need
for New
Construction
274

Estimated
Land
Capacity
7,124

Undeveloped
Land Cap

Municipal Need
After
Pre-198? Credits
299

Undeveloped
Land Cap

Municipal Need
After Undeveloped
Land Cap
299

o

o

(f) Questions on the amount of undeveloped land in a community
shall be resolved through the Council's adjustment process (N.J.A.C.
5:93-4). The undeveloped land cap shall not circumvent the Council's
adjustment process.]
5:93-[2.17]2.16 Twenty-percent (20%) cap
(a) A cap of 20 percent of the estimated 1993 occupied housing
stock (community capacity) cannot be exceeded by a municipality's
need for new construction. The need for new construction [at this
point is equal to either the aforementioned municipal need for new
construction or estimated land capacity, whichever is smaller] is the
precredited need minus the reductions, prior-cycle credits, and the
rehabilitation components. This is based on the premise that if the
affordable housing was provided as a 20-percent set-aside of inclusionary housing, and if the planned affordable housing was more
than 20 percent of existing units, then the new affordable housing
and accompanying market units would exceed the number of existing
housing units in the community.
(b) Community capacity is determined by multiplying the
estimated 1993 occupied housing in the municipality (Appendix A,
Exhibit 1, Column 4) by 0.20 and comparing this to the municipal
need for new construction.

1. If the community capacity is larger than municipal need for
new construction, the 20-percent cap is zero. This is the case for
the present example.
2. If community capacity is smaller than municipal need for new
construction, the difference between community capacity and the
municipal need for new construction is subtracted from the latter
to yield the 20-percent cap. The 20-percent cap is the difference
between community capacity and the municipal need for new construction. Municipal need at this point equals pre-credited need
minus the reduction, minus [pre-1987] prior-cycle credits, [minus the
undeveloped land cap,] minus the 20-percent cap.
Johnsonville's
1993 Occupied
Housing Estimate
12,695 units

(20%)

Community
Capacity

0.20

2,539 units

Municipal Need
for New
Construction
274

Community
Capacity

Twenty Percent
(20%) Cap

2,539

0

Municipal Need
After [Undeveloped
Land Cap]
Prior-Cycle Credit
299

Twenty Percent
(20% Cap)

Municipal Need
After 20Percent Cap

0

299

minus

plus

Prior-cycle
Prospective Need
248

+

minus

Reduction

equals

Pre-Credited
Need
839

[minus}

[Pre-1987]
Prior-Cycle
Credits
101

439

9

+
Spontaneous
Rehabilitation
8

Residential
Conversion
16

89

minus

Demolitions

minus

minus

Filtering

minus

x

5:93-[2.18]2.17 Calculated need: 1987-1999
Municipal calculated need is the sum of total need, prior-cycle
prospective need, and demolitions; minus filtering, conversion, and
spontaneous rehabilitation, yielding, pre-credited need; minus the
reduction, [pre-1987] prior-cycle credits, [undeveloped land cap,] and
20-percent cap (see Appendix A).
Example:

plus

Total Need
695

Twenty Percent

[Undeveloped
Land Cap
0]

equals

20% Cap
0

Calculated Need
299

5:93-[2.19]2.18 Vacant land adjustment communities; prior cycle
Municipalities that received an adjustment from the courts or the
Council due to undeveloped land in the first affordable housing cycle
have received a calculated need number. However, the Council has
developed a streamlined process for these communities to receive
substantive certification. The calculated need is retained in the
system as a goal for future affordable housing efforts as development
and redevelopment occur in the community.
5:93-[2.20]2.19 Calculation of indigenous need: selected urban aid
cities
(a) Selected municipalities receiving state aid (urban aid cities)
pursuant to P.L. 1978, c.14 (N.J.S.A. 52:270-178 et seq.) that are
exempt from the distribution of reallocated present need and
prospective need as described in N.J.A.C. 5:93-2.3 (see Appendix
A, Attachment shall determine their indigenous need as indicated
below:
1. Follow the procedures delineated in N.J.A.C. 5:93-2.2(a)1 to
3. These calculations yield the count of actual low- and moderate(CITE 25 NJ.R. 5798)

income deficient units in the selected urban aid city. This estimate
of low- and moderate-income deficient units may also be determined
through a survey of the municipality's housing stock when such
survey is deemed adequate and accepted by the Council for identifying deficient housing units occupied by low- or moderate-income
households.
2. Modify the number calculated in (a)l above as instructed in
N.J.A.C. 5:93-2.9, 2.10, 2.11, and 2.12 (demolitions, filtering, residential conversions and spontaneous rehabilitation.)
3. Perform the calculation required in N.J.A.C. 5:93-2.2(a)4.
4. Municipal Indigenous Need (for Urban Aid Cities) shall be the
smaller number resulting from the calculations in (a)2 and 3 above.
5. If the calculation in (a)2 above is larger than the calculation
in (a)3 above, the difference between the two shall be distributed
throughout the housing region as reallocated present need (see
Appendix A).
6. No additional calculations need be made by these cities at this
point.
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5:93-[2.21]2.20 Low- and moderate-income split
The municipal calculated need obligation shall be divided equally
between low- and moderate-income households.
Example:
Johnsonville's total obligation of 299 units would include 150 lowincome and 149 moderate-income units.
(An odd number is always split in favor of the low-income unit.)
SUBCHAPTER 3.

CREDITS/REDUCTIONS

5:93-3.1 General
(a) The Fair Housing Act provides that the Council determine
municipal fair share, after crediting on a one for one basis each
current unit of low and moderate income housing of adequate
standard, including any such housing constructed or acquired as part
of a housing program specifically intended to provide housing for
low and moderate income households. Given the approach the
Council has developed for determining calculated need, the Council
has determined that it is appropriate to allow credits for units
constructed after April 1, 1980. Since it was not until December 15,
1986 that the Council established criteria for an eligible low and
moderate income unit, the crediting criteria for housing units created
between April 1, 1980 (the date of the census) and December 15,
1986 shall be different than the period subsequent to December 15,
1986.
(b) In determining calculated need, COAH has granted [credits
for housing units constructed between April 1, 1980 and December
15, 1986. These credits are based on the criteria delineated in
N.J.A.C. 5:93-3.2.] prior-cycle credits. These are credits that have
been granted by the Council for the construction of low and
moderate income units subsequent to April 1, 1980. In determining
calculated need, the Council has also provided a reduction to the
municipal housing obligation based on the realistic opportunity a
municipality created in response to its 1987-1993 housing need
through regional contribution agreements, plans for new construction or through its zoning powers. The source for this information
includes data from the Council's records, county planning boards
and Masters appointed by the court. To the extent that this information is incomplete or incorrect, the Council shall modify the calculated need, in accordance with this chapter.
(c) Municipalities shall not receive both a reduction and a credit
for the same housing unit. The Council's intent with the reductions
and the credits is to ensure that a municipality's obligation is lowered
by one, provided: the municipality has created a realistic opportunity
that resulted in a sound housing unit; or, if the unit has not yet
materialized, the municipality continues to offer the realistic opportunity. A reduction shall be considered a credit when a low or
moderate income unit is constructed (or in the case of a regional
contribution agreement, constructed or rehabilitated) and appropriately restricted to a low or moderate income household.
(d) Unless otherwise stated, a municipality shall receive credits
for housing activity prior to the date of the publication of its petition
for substantive certification, provided such activity complies with
criteria for credits in this subchapter. A municipality shall document
eligible new construction with certificates of occupancy; eligible
rehabilitation with final inspections; and transferred units with
evidence of the required transfer of funds to the sending municipality.
(e) For units constructed after December 15, 1986, a municipality
shall receive credits for housing activity that complies with the
criteria in this subchapter and with the rules governing new construction, and transferred units (via a regional contribution agreement)
between 1987-1993, in accordance with N.J.A.C. 5:92, a housing unit
constructed under the auspices of a government funded, financed
or otherwise assisted housing program designed specifically for
households whose income does not exceed 80 percent of median
shaH also be eligible for a credit provided:
1. At least half of the units are affordable to households whose
incomes do not exeed 50 percent of median income; and
2. The units are governed by controls on affordability that are
substantially the same as those set forth in NJ.A.C. 5:92.
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(f) A credit and/or a reduction in excess of the municipal
precredited need shall be applied on a one for one basis against
its future housing obligation.
5:93-3.2

Credits for units constructed between April 1, 1980 and
December 15, 1986 [(pre-1987 credits)]
(a) A housing unit created and occupied between April 1, 1980
and December 15, 1986 is eligible for a one for one credit when
it has been developed specifically for households whose income does
not exceed 80 percent of median income and the unit is governed
by controls on affordability that are the same as those set forth in
[Subchapter 12 of Appendix C and Appendix F,] NJ.A.C. 5:92-12
and Appendix E, incorporated herein by reference.
(b) A municipality may receive a one for one credit for each unit
satisfying the following criteria:
1. The unit shall have been constructed between April 1, 1980
and December 15, 1986. The municipality shall document the date
of construction with a certificate of occupancy date;
2. The unit shall have been certified to be in sound condition as
a result of an exterior inspection performed by a licensed building
inspector; and
3. The unit is currently occupied by a low or moderate income
household. The municipality shall document [the] household income
[with the most recent Federal tax return] eligibility with a certification of household income in a form adopted by the Council. Such
certification shall be signed by a head of household. It shall be
reviewable only by the Councilor its statT and shall not be a public
record.
5:93-3.3

Credits for housing activity subsequent to December 15,
1986
(a) A municipality shall receive a one for one credit for every
low or moderate income unit constructed within its borders or within
a receiving municipality as a result of a regional contribution agreement that addresses its 1987-1993 housing need provided:
1. The unit has not been addressed in N.J.A.C. 5:93-14, Reductions; and
2. The unit complies with the criteria referenced in N.J.A.C.
5:93-3.1(e).
5:93-3.4 Rehabilitation subsequent to the 1990 census
(a) A municipality may receive credit for rehabilitation of low and
moderate income substandard units performed subsequent to April
1, 1990.
(b) Units shall be eligible for crediting if:
1. They were rehabilitated up to the applicable code standard and
that the average capital cost expended on rehabilitating the housing
units was at least $8,000; and
2. The unit is currently occupied by the occupants who resided
within the unit at the time of rehabilitation or by other eligible low
or moderate income households.
(c) Credits for rehabilitation shall not exceed the rehabilitation
component and shall only be credited against the rehabilitation
component.
5:93-3.5 Reductions for unbuilt housing
Where land has been zoned for low and moderate income housing,
the Council shall review sites for suitability and determine if the
previously zoned sites present a realistic opportunity for low and
moderate income housing before granting a reduction. In its review,
the Council shall include but not be limited to a consideration of
environmental factors, the location of existing infrastructure and
the likelihood of the current zoning to result in the creation of low
and moderate income housing during the period of substantive
certification. Such a review shall result in a determination of the
appropriate reduction and may result in requirements for zoning
amendments.
SUBCHAPTER 4.

MUNICIPAL ADJUSTMENTS

5:93-4.1 Purpose and background
(a) Subchapters 2 and 3 delineate the criteria for determining the
municipal housing obligation. However, there may be instances
where a municipality can exhaust an entire resource (land, water
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or sewer) and still not be able to provide a realistic opportunity for
addressing the need for low and moderate income housing as determined by the Council. This subchapter outlines standards and
procedures for municipalities to demonstrate that the municipal
response to its housing obligation is limited by the lack of land, water
or sewer. The procedures in this subchapter shall not be used to
reduce or defer the rehabilitation component.
(b) Where a municipality attempts to demonstrate that it does
not have the capacity to address the housing obligation calculated
by the Council, the municipality shall identify sites that are realistic
for inclusionary development in order to calculate the realistic development potential of the community, in accordance with NJ.A.C.
5:93-4.2. Where the realistic development potential is less than the
municipal calculated need minus any credits granted pursuant to
N.J.A.C. 5:93-3.4, the municipality shall provide a response toward
the obligation not addressed by the realistic development potential.
Examples of such a requirement include, but are not necessarily
limited to, a redevelopment ordinance, an ordinance permitting
apartments in developed areas of the municipality and a mandatory
development fee ordinance.
(c) With the concept of realistic development potential, the Council is recognizing that some sites are more realistic and/or appropriate than others for the location of inclusionary development.
For example, some sites may lack infrastructure or be surrounded
by incompatible land uses. However, these sites and others have the
potential to develop or redevelop over time and, as such development takes place, the Council has determined that such sites shall
contribute toward the housing obligation.
(d) A municipality seeking an adjustment due to available land
capacity shall base the number of units that may be restricted to
senior citizens and the number of units that may be transferred via
a regional contribution agreement on the realistic development
potential. The realistic development potential shall equal the calculation pursuant to NJ.A.C. 5:93-4.2(e). If additional low and
moderate income housing opportunities develop pursuant to
N.J.A.C. 5:93-4.2(g) (describing the municipal response in addition
to the realistic development potential), the municipality may seek
a plan amendment, pursuant to NJ.A.C. 5:91-13 to age restrict or
transfer more units, based on a demonstrated increased realistic
development potential.
5:93-4.2 Lack of land
(a) Municipalities that request an adjustment due to available land
capacity shall submit an existing land use map at an appropriate scale
to display the land uses of each parcel within the municipality. Such
a map shall display the following land uses: single family, two-tofour family, other multi-family, commercial, industrial, agricultural,
parkland, other public uses, semipublic uses and vacant land.
(b) Municipalities that request an adjustment due to available
land capacity shall submit an inventory of vacant parcels by lot and
block that includes the acreage and owner of each lot.
(c) The Council shall review the existing land use map and inventory to determine which sites are most likely to develop for low and
moderate income housing. All vacant sites shall initially be presumed
to fall into this category. In addition, the Council may determine
that other sites, that are devoted to a specific use which involves
relatively low-density development would create an opportunity for
affordable housing if inclusionary zoning was in place. Such sites
include, but are not limited to: golf courses not owned by its
members; farms in SDRP planning areas one, two and three; driving
ranges; nurseries; and nonconforming uses. The Council may request
a letter from the owner of sites that are not vacant indicating the
site's availability for inclusionary development.
(d) Municipalities may present documentation that the Council
shall use to eliminate a site or part of a site from the inventory
of sites described in (c) above. Partial elimination of a site shall
not necessarily eliminate an entire site as unsuitable. Municipalities
may seek to eliminate sites from the inventory described in (c) using
the criteria set forth below. Municipalities shall submit transparent
overlays drawn to the same scale as the existing land use map
depicting those sites which the municipality maintains are inappropriate for development.

(CITE 25 NJ.R. 5800)

1. Agricultural lands shall be excluded when the development
rights to these lands have been purchased or restricted by covenant.
2. Environmentally sensitive lands shall be excluded as follows:
i. Within the areas of the State regulated by the Pinelands Commission, Division of Coastal Resources of the DEPE and the
Hackensack Meadowlands Development Commission of DCA, the
Council shall adhere to the policies delineated in The Pinelands
Comprehensive Management Plan, N.J.A.C. 7:50; the Coastal Permit
Program Rules, NJ.A.C. 7:7-1, Coastal Resource and Development
Rules, NJ.A.C. 7:7E-l; and the Zoning Regulations of the
Hackensack Meadowlands District, N.J.A.C. 19:4.
ii. In the areas of the State not regulated by the Pinelands Commission, the Division of Coastal Resources and the Hackensack
Meadowlands Development Commission, municipalities may exclude
as potential sites for low and moderate income housing: inland
wetlands as delineated on the New Jersey Freshwater Wetlands
Maps, or when unavailable, the U.S. Fish and Wildlife Service
National Wetlands Inventory; or as delineated on-site by the U.S.
Army Corps of Engineers or DEPE, whichever agency has jurisdiction; when on-site delineation is required by the Council; flood
hazard areas as defined in N.J.A.C. 7:13; and sites with slopes in
excess of 15 percent, as determined from the U.S.G.S. Topographic
Quadrangles, which render a site unsuitable for low and moderate
income housing. In cases where part of a site is unsuitable for low
and moderate income housing because of flood hazard areas or
inland wetlands, the Council shall not permit low and moderate
income housing to be constructed on that unsuitable part of the site;
provided however, that this rule shall not prohibit construction of
low and moderate income housing on the remainder of the site. In
the case of slopes in excess of 15 percent, a municipality may regulate
inclusionary development through a steep slope ordinance, provided
the ordinance also regulates non-inclusionary developments in a
consistent manner. The Council reserves the right to exclude sites
in whole or in part when excessive slopes threaten the viability of
an inclusionary development.
iii. Where the Legislature adopts legislation that requires the
mapping of other natural resources and provides a mechanism for
their regulation, the Council shall include such resources in its
criteria and guidelines for municipal adjustment.
3. Historic and architecturally important sites may be excluded as
follows:
i. Municipalities may apply to exempt a buffer area to protect sites
listed on the State Register of Historic Places. The Council shall
forward such request to the Office of New Jersey Heritage for a
recommendation pertaining to the appropriateness and size of a
buffer.
ii. Upon receipt of the Office of New Jersey Heritage's recommendation, the Council shall determine if any part of a site should
be eliminated from the inventory described in (c) above.
iii. Within historic districts, a municipality may regulate low and
moderate income housing to the same extent it regulates all other
development.
4. Recreational lands may be excluded as follows:
i. Municipalities may reserve three percent of their total developed and developable acreage for active municipal recreation and
exclude this acreage from consideration as potential sites for low
and moderate income housing. However, all sites designated for
recreation must be designated for recreational purposes in the
municipal master plan. In determining developable acreage,
municipalities shall calculate their total vacant and undeveloped
lands and deduct from that total number the lands excluded by the
Council's rules regarding historic and architecturally important sites,
agricultural lands and environmentally sensitive lands. Municipalities
shall also exclude from this calculation of total vacant and
undeveloped lands, those owned by nonprofit organizations, counties
and the State or Federal government when such lands are precluded
from development at the time of substantive certification.
Municipalities shall submit appropriate documentation demonstrating that such lands are precluded from development. Existing active
municipal recreation areas shall be subtracted from the three percent
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calculation of total developed and developable acreage to determine
additional land that may be reserved for active municipal recreation.
ii. Sites designated for recreation must be purchased and limited
to recreational purposes within one year of substantive certification.
Sites that are not purchased and limited to recreational purposes
shall, if determined necessary by the Council, be zoned to permit
inclusionary development.
5. Individual sites that the Council determines are not suitable
for low and moderate income housing may also be eliminated from
the inventory described in (c) above.
(e) The Council shall consider sites, or parts thereof, not
specifically eliminated from the inventory described in (c) above, for
inclusionary development. The Council shall consider the character
of the area surrounding each site and the need to provide housing
for low and moderate income households in establishing densities
and set-asides for each site, or part thereof, remaining in the inventory. The minimum presumptive density shall be six units per acre
and the maximum presumptive set-aside shall be 20 percent. The
density and set-aside of each site shall be summed to determine the
realistic development potential of each municipality. Example:
Lowmod Borough has three suitable sites. The sites are 10 acres,
five acres and one acre. The larger sites may accommodate eight
units/acre. The one acre site may accommodate six units/acre. All
sites are assigned a 20 percent set-aside. The realistic development
potential equals 25 low and moderate income units.
10 acres x 8 units/acre x .2 = 16
5 acres x 8 units/acre x .2 = 8
1 acre x 6 units/acre x .2 = 1

25

A municipality that received an adjustment due to lack of vacant
land in addressing its 1987-1993 need obligation shall be presumed
to have addressed its realistic development potential, provided the
municipality continues to implement the terms of its previous
substantive certification.
(f) The municipality may address its realistic development potential through any activity approved by the Council, pursuant to
N.J.A.C. 5:92-5. The municipality need not incorporate into its
housing element and fair share plan all sites used to calculate the
realistic development potential if the municipality can devise an
acceptable means of addressing its realistic development potential.
The realistic development potential shall not vary with the strategy
and implementation techniques employed by the municipality.
(g) If the realistic development potential described in (e) above
is less than the municipal calculated need minus credits, pursuant
to N.J.A.C. 5:93-3.4, the Council shall review the existing municipal
land use map for areas that may develop or redevelop. Examples
of such areas include, but are not limited to: a private club owned
by its members; publicly owned land; downtown mixed use areas;
high density residential areas surrounding the downtown; areas with
a large aging housing stock appropriate for accessory apartments;
and properties that may be subdivided and support additional development. After such an analysis, the Council may require a least
any combination of the following in an effort to address the housing
obligation:
1. Zoning amendments that permit apartments or accessory apartments;
2. Overlay zoning requiring inclusionary development or the imposition of a development fee consistent with N.J.A.C. 5:93-8; in
approving an overlay zone, the Council may allow the existing use
to continue and expand as a conforming use, but provide that where
the prior use on the site is changed, the site shall produce low and
moderate income housing or a development fee; or
3. Zoning amendments that impose a development fee consistent
with N.J.A.C. 5:93-8.
5:93-4.3 Lack of water and sewer
(a) When a community has sufficient land, but insufficient water
and/or sewer to support inclusionary development, the Council shall
review each possible site for inclusionary development to determine
if it is realistic for the site to receive the required water and/or sewer
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during the period of substantive certification. The Council shall
require sufficient information to determine the site's prospects of
receiving infrastructure, and the site's prospects of inclusion in a
208 plan amendment, developed in accordance with the rules of the
New Jersey Department of Environmental Protection and Energy.
If the site had been zoned for inclusionary development, the Council
shall consider how long the site had been zoned and if the developer
had filed a development application.
(b) If the Council determines that a site may receive water and/
or sewer during the period of substantive certification, it shall require
the site to be zoned for inclusionary development, or, if the site
had already been zoned for inclusionary development, it shall require
the continuation of that zoning. If the Council determines that a
site may not receive water and/or sewer during the period of substantive certification, the Council shall not require inclusionary zoning,
but may require overlay zoning requiring inclusionary development
(if water and sewer become available) and/or the imposition of a
development fee consistent with N.J.A.C. 5:93-8.
(c) The lack of adequate capacity, in and of itself, shall constitute
a durational adjustment of the municipal housing obligation. The
requirement to address the municipal housing obligation shall be
deferred until adequate water and/or sewer are made available. In
order to provide water and/or sewer on sites the Council determines
are realistic for inclusionary development, municipalities shall adhere
to the following:
1. Notwithstanding the lack of adequate water and/or sewer at
the time a municipality petitions for substantive certification, the
municipality shall reserve and set aside new water and/or sewer
capacity, when it becomes available, for low and moderate income
housing, on a priority basis;
2. Municipal officials shall endorse all applications to the DEPE
or its agent to provide water and/or sewer capacity. Such endorsements shall be simultaneously submitted to the Council;
3. Where the DEPE or its designated agent approves a proposal
to provide infrastructure to a site for the development of low and
moderate income housing identified in the housing element, the
municipality shall permit such development; and
4. Where a municipality has designated sites for low and moderate
income housing that lack adequate water and/or sewer and where
the DEPE or its designated agent approves a proposal to provide
water and/or sewer to a site other than those designated for the
development of low and moderate income housing in the housing
element, the municipality shall amend its housing element and fair
share housing ordinance to permit development of such site for low
and moderate income housing. The amended housing element and
fair share housing ordinance shall be submitted to the Council within
90 days of the site's approval by the DEPE or its agent. The Council
may waive these requirements when it determines that the
municipality has a plan that will provide water and/or sewer to
sufficient sites to address the municipal housing obligation within
the substantive certification period.
(d) Municipalities may demonstrate that the cost of providing
water and/or sewer to realistic sites identified in (a) and (b) above,
is prohibitive by completing "The Costs of Providing Infrastructure"
application provided by the Council (see Appendix D, incorporated
herein by reference) and submit it to the Council for its review. The
Council shall forward "The Costs of Providing Infrastructure" application to the DCA Division of Local Government Services for
review. The Council shall consider the report of the Division of Local
Government Services in determining whether to permit an adjustment due to prohibitive costs associated with providing water and/
or sewer to inclusionary sites. Where the Council determines the
cost associated with providing water and/or sewer to inclusionary
sites is prohibitive, it shaUlimit the municipality's fiscal responsibility
of providing water and/or sewer. However, notwithstanding any limits
placed on the municipality's fiscal responsibility to provide water
and/or sewer, the Council may require the municipality to designate
and zone appropriate sites to accommodate the municipal housing
obligation or to adopt other approaches consistent with N.J.A.C.
5:93-4.2(g). The municipality shall also adhere to the requirements
outlined in (c)1 to 4 above.
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5:93-4.4 Application for grants
A municipality that has demonstrated that land, water and/or
sewer limits its ability to address the municipal rehabilitation component may be required to address its rehabilitation component by
submitting an application for Federal and/or State housing programs.
Such a municipality shall be required to apply for a county, State
and/or Federal grant if the Council determines that the success of
such a grant application is realistic and necessary to address the
rehabilitation component.
5:92-4.5 Waivers
(a) The Council shall entertain waiver requests by motion, in
accordance with N.J.A.C. 5:91-12, from municipalities seeking relief
from the following requirements:
1. The use of an entire resource (land, water, sewer) in addressing
the municipal housing obligation; and
2. The requirement to impose development fees on all development within the municipality.
(b) The criteria for evaluating such a waiver request shall include
one or more of the following:
1. Past inclusionary practices, measured by the following criteria:
jobs to housing ratio; municipal median income as compared to
regional median income; and the percentage of low and moderate
income households in the municipality as compared to the percentage in the housing region;
2. A demonstration of hardship. To demonstrate hardship related
to the imposition of development fees, the municipality shall, at a
minimum, document that the imposition of development fees would
retard necessary economic development within the municipality. To
demonstrate hardship related to utilizing all available land, water
and sewer capacity, the municipality shall (where applicable), at a
minimum, document prospects for obtaining additional capacity and
the public good realized by allowing competing land uses a reservation of the limited capacity; or
3. A demonstration that the municipality has actively pursued its
municipal housing obligation by petitioning for certification prior to
litigation.
SUBCHAPTER 5.

PREPARING A HOUSING ELEMENT

5:93-5.1 Overview of a housing element
(a) Once a municipality has subtracted its credits (pursuant to
N.J.A.C. 5:93-3[.4]) from its calculated need, and/or received an
adjustment pursuant to N.J.A.C. 5:93-4, it shall develop a plan to
address the municipal housing obligation. In addressing the need,
a municipality may address its rehabilitation component through a
rehabilitation program or by creating new units. The remaining
portion of the municipal housing obligation may be addressed
through a combination of techniques, including, but not necessarily
limited to: municipally sponsored construction; inclusionary zoning;
regional contribution agreements; alternative living arrangements;
the purchase of ECHO housing; the creation of accessory apartments; the purchase of housing units that have never been occupied;
and the purchase of housing units that have been vacant for at least
18 months. (The Council has determined that if a housing unit has
been vacant for 18 months or more, it is reasonable to conclude
that such a unit is not "filtering down" to low and moderate income
households and that encouraging the purchase of the unit for low
and moderate income households may prevent the unit from deterioration or vandalism.) This subchapter shall discuss the standards
and, in some cases, limitations, of each implementation technique.
It shall outline standards for senior citizen housing and rental housing. This subchapter shall also discuss the status of sites included
in the housing element that addressed the 1987-1993 municipal
housing obligation.
(b) A municipality's housing element shall be designed to achieve
the goal of providing affordable housing to meet present and
prospective housing needs, with particular attention to low and
moderate income housing. The housing element shall include the
municipality's strategy for addressing its present and prospective
housing needs and shall contain the following:
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1. An inventory of the municipality's housing stock by age, condition, purchase or rental value, occupancy characteristics and type,
including the number of units affordable to low and moderate
income households and substandard housing capable of being rehabilitated;
2. A projection of the municipality's housing stock, including the
probable future construction of low and moderate income housing,
for the six years subsequent to the adoption of the housing element,
taking into account, but not necessarily limited to, construction
permits issued, approvals of applications for development and
probable residential development of lands;
3. An analysis of the municipality's demographic characteristics,
including, but not limited to, household size, income level and age;
4. An analysis of the existing and probable future employment
characteristics of the municipality;
5. A determination of the municipality's present and prospective
fair share for low and moderate income housing and its capacity
to accommodate its present and prospective housing needs, including
its fair share for low and moderate income housing;
6. If a development fee is imposed pursuant to N.J.A.C. 5:93-8,
a copy of the spending plan as required in (c) below;
7. A consideration of the lands that are most appropriate for
construction of low and moderate income housing and of the existing
structures most appropriate for conversion to, or rehabilitation for,
low and moderate income housing, including a consideration of lands
of developers who have expressed a commitment to provide low and
moderate income housing;
8. A map of all sites designated by the municipality for the
production of low and moderate income housing and a listing of
each site that includes its owner, acreage, lot and block;
9. The location and capacities of existing and proposed water and
sewer lines and facilities relevant to the designated sites;
10. Copies of necessary applications for sewer service and water
quality management plans submitted pursuant to Sections 201 and
208 of the Federal Clean Water Act, 33 U.S.C. §1251, et seq.;
11. A copy of the most recently adopted municipal master plan
and, where required, the immediately preceding, adopted master
plan;
12. For each designated site, a copy of the New Jersey Freshwater
Wetlands maps where available. When such maps are not available,
municipalities shall provide appropriate copies of the National Wetlands Inventory maps provided by the U.S. Fish and Wildlife Service;
13. A copy of appropriate United States Geological Survey Topographic Quadrangles for designated sites; and
14. Any other documentation pertaining to the review of the
municipal housing element as may be required by the Council.
(c) If a municipality intends to collect development fees, it shall
prepare a plan to spend development fees that includes the following:
1. A projection of revenues anticipated from imposing fees on
development, based on historic development activity;
2. A description of the administrative mechanism that the
municipality will use to collect and distribute revenues;
3. A description of the anticipated use of all development fees;
4. A schedule for the creation or rehabilitation of housing units;
5. If the municipality envisions being responsible for public sector
or non-profit construction of housing, a pro-forma statement of the
anticipated costs and revenues associated with the development; and
6. The manner through which the municipality will address any
expected or unexpected shortfall if the anticipated revenues from
development fees are not sufficient to implement the plan.

5:93-5.2 Rehabilitation
(a) Each municipality shall be provided with the Council's
estimate for substandard units occupied by low and moderate income
households. This estimate shall be the municipality's indigenous
need, unless the municipality or an objector performs the Council's
Structural Conditions Survey (see Appendix D, incorporated herein
by reference). Where the municipality or objector performs the
Structural Conditions Survey, the Council shall review the results
of the data collected and shall modify the indigenous need if it
determines a modification is warranted.
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(b) The purpose of a rehabilitation program is to rehabilitate
substandard housing units occupied by low and moderate income
households. A substandard housing unit is defined as a unit with
health and safety code violations that require the repair or replacement of a major system. A major system shall include a roof,
plumbing (including wells), heating, electricity, sanitary plumbing
(including septic systems) and/or a load bearing structural system.
Upon rehabilitation, housing deficiencies shall be corrected and the
house shall be brought up to code standard. The standard for
evaluating rehabilitation activity shall be the local property
maintenance code, or, if none is available, the BOCA National
Existing Structures Code. The rehabilitation activity shall not include
luxury improvements, the purchase of appliances (with the exception
of stoves) or improvements that are strictly cosmetic.
(c) A municipality that chooses to rehabilitate units shall designate an entity to administer the rehabilitation program. The
municipality may designate an employee to administer the program
or may enter into an agreement for a governmental agency or private
consultant to administer all or some of the program.
(d) The municipality shall prepare a marketing plan for its rehabilitation program, subject to the Council's approval. The rehabilitation program shall be marketed through a combination of
some, though not necessarily all, of the following: brochures; posters
in prominent locations; cable television and radio announcements;
notices included in utility bills; notices in municipal tax bills; notices
included in municipal publications; and informational meetings with
welfare organizations, urban action community groups, personnel
departments of local employers, social workers, civic and religious
leaders, senior citizen groups and fraternal organizations.
(e) A municipality that chooses to administer a rehabilitation
program shall maintain files on each program applicant. The files
may be used in responding to monitoring requests and to protect
the municipality against charges of irregularity. The files shall include:
1. The name of each applicant;
2. If the applicant is not approved, the reasons for the disapproval;
and
3. If the applicant is approved:
i. Proof of income eligibility (Federal tax return);
ii. The initial inspection by the building inspector;
iii. Bids by contractors;
iv. The final contract to do the work;
v. Progress reports;
vi. A copy of the final inspection; and
vii. The lien on the property.
(f) Rental units may not be excluded from a municipal rehabilitation program.
(g) The Council shall require six year controls on affordability on
owner-occupied units and 10 year controls on affordability on rental
units. The controls on affordability may be in the form of a lien
filed with the appropriate property's deed. Rents in rehabilitated
units may increase annually based on the standards in N.J.A.C.
5:93-9.15.
(h) A municipality that chooses to rehabilitate its rehabilitation
component shall be responsible for funding its program. This requirement includes administrative and actual rehabilitation activities.
A municipality shall provide $2,000 per unit of its rehabilitation
component towards administration and $8,000 per unit for rehabilitation activity to total $10,000 per unit of its rehabilitation component.
Given this requirement:
1. Municipalities shall provide sufficient dollars to fund one-third
of the municipal rehabilitation component within one year of
substantive certification. In each subsequent year of the substantive
certification period, the municipality shall provide sufficient dollars
to fund one-sixth of the municipal rehabilitation component.
2. Municipalities may rehabilitate substandard units that require
less than $8,000 of work, provided they also rehabilitate substandard
units that require more than $8,000 of work. Municipal rehabilitation
activity shall average at least $8,000 per unit for each two year period
of substantive certification.
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3. The Council may waive part or all of the funding required for
administration if there is an agreement with an agency to administer
the program at reduced cost.
4. Municipalities that seek a waiver from the $8,000 rehabilitation
standard may do so by presenting case studies documenting local
housing conditions.
(i) Financing of rehabilitation programs shall be structured to
encourage rehabilitation and continued occupancy. Low interest
rates and forgivable loans are encouraged. Leveraging of private
financing is also encouraged if the result is low interest loans that
encourage rehabilitation. If a housing unit is sold prior to the end
of the controls on affordability, at least part of the loan shall be
re~aptured and used to rehabilitate another housing unit.
(j) If the municipality structures a loan program to recapture
money, recaptured money shall be used for another low and
moderate income housing purpose or to repay a municipal bond
issued to finance a low and moderate income housing activity.
(k) The municipality, as a condition of certification, shall develop
a rehabilitation manual that complies with COAH's rules and summarizes the administration of the rehabilitation program. The
manual shall include a copy of the lien to be used and shall describe:
1. The rehabilitation program's staff and their responsibilities;
2. Procedures for program marketing;
3. Eligible repairs and improvement;
4. The amount of money available for rehabilitation;
5. Financing terms;
6. Income qualification criteria;
7. Procedures for application intake;
8. Procedures for review and approval of work (such procedures
should require interim inspection of work); and
9. The length of affordability controls.
(I) Municipalities that administer rehabilitation programs shall
complete annual monitoring reports required by the Council (See
N.J.A.C. 5:93-12). Mter reviewing the progress of rehabilitation
activity, the Council may require technical assistance meetings to
identify implementation techniques designed to increase rehabilitation activity. Failure to submit monitoring reports or respond to
direction designed to increase rehabilitation activity may result in
further Council action.
(m) A municipality receiving State aid pursuant to P.L. 1978,
c.14 (N.J.S.A. 52:27D-178 et seq.) may seek a waiver from addressing
its entire rehabilitation component in one six year period of substantive certification. A municipality seeking such a waiver shall demonstrate that it cannot rehabilitate the entire rehabilitation component in six years and/or that an extraordinary hardship exists, related
to addressing the entire rehabilitation component in six years.
5:93-5.3 New construction; site criteria and general requirements
(a) Municipalities may create new low and moderate income units
within its borders by sponsoring their construction, with or without
a non-profit corporation, or by zoning sites for inclusionary development.
(b) Municipalities shall designate sites that are available, suitable,
developable and approvable, as defined in N.J.A.C. 5:93-1. In reviewing sites, the Council shall give priority to sites where infrastructure
is available. All sites designated for low and moderate income
housing shall receive approval for consistency review, as set forth
in Section 208 of the Clean Water Act, 33 V.S.c. 1251 et seq., prior
to substantive certification. Where a site is denied consistency review,
the municipality shall apply for an amendment to its Section 208
plan to incorporate the denied site.
(c) For each site designated for new construction of low and
moderate income units, the municipality shall provide the following
minimum documentation:
1. A general description of each site to be used for inclusionary
development, including, but not limited to, the following: acreage,
current zoning, surrounding land uses, and street access. Maps shall
be submitted showing the location of all sites;
2. A description of any environmental constraints, including steep
slopes, wetlands and flood plain areas. The municipality shall include
calculations of the amount of acreage that is environmentally con-

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 NJ.R. 5803)

You're viewing an archived copy from the New Jersey State Library.

COMMUNI1Y AFFAIRS

PROPOSALS

strained and any remaining buildable acreage. Documentation shall
include the appropriate wetland and flood plain maps required
pursuant to NJ.A.C. 5:93-5.1;
3. Information shall be submitted regarding location, size and
capacity of lines and facilities within the service area, as well as the
status of the 201/208 plans. Documentation shall include maps showing the location of the sewer and water facilities; and
4. For each site, the total number of housing units; the gross and
net density of the proposed development; the total number of low
and moderate income units; and the number of low and moderate
income units that will be for sale and for rent.
(d) Municipalities shall structure plans for new construction, conversion and gut rehabilitation (including new construction, conversion and gut rehabilitation that is part of a regional contribution
agreement) that conform to the Council's rules pertaining to
bedroom mix, age restriction, price stratification, rental housing,
controls on affordability and affirmative marketing.
(e) Unless otherwise permitted, the Council shall not provide
credit for housing that is restricted in occupancy to any specific
group.
5:93-5.4 New construction; conformance with the State
Development and Redevelopment Plan (SDRP)
(a) In Planning Areas 1 and 2, as designated in the SDRP, the
Council shall encourage inclusionary development within centers.
However, municipalities may locate inclusionary developments within the environs as defined in the SDRP.
(b) In Planning Area 3, the Council shall encourage inclusionary
development within centers. Where a municipality proposes an inclusionary site within Planning Area 3 outside of a center, the
Council may permit such a site if infrastructure is available or can
be easily extended from Planning Area 2.
(c) In Planning Areas 4 or 5, as designated in the SDRP, the
Council shall require inclusionary development to be located in
centers. Where the Council determines that a municipality has not
created a realistic opportunity within the development boundaries
of a center to accommodate that portion of the municipal inclusionary component that the municipality proposes to address
within the municipality, the Council shall require the municipality
to identify an expanded center(s) or a new center(s) and submit the
expanded or new center(s) to the State Planning Commission for
designation.
(d) In municipalities that are divided by more than one Planning
Area, the following principles shall apply:
1. The Council shall encourage and may require the use of sites
in Planning Areas 1 and 2 prior to approving inclusionary sites in
Planning Areas 3, 4 and 5 that lack sufficient infrastructure;
2. The Council shall encourage and may require the use of sites
within Planning Area 3 prior to approving inclusionary sites in
Planning Areas 4 and 5 that would require the expansion of existing
infrastructure; and
3. The Council shall encourage and may require the use of sites
to which existing infrastructure can easily be extended prior to
approving inclusionary sites that require the creation of new infrastructure in an area not presently serviced by infrastructure.
5:93-5.5 Municipally sponsored construction and gut rehabilitation
(a) A municipality may elect to provide low and moderate income
units through a municipally sponsored construction program. A
municipally sponsored construction program shall address four major
areas of concern. It shall document that there is municipal control
of the site(s); an administrative mechanism to construct the proposed
housing; a funding plan and evidence of adequate funding capacity;
and timetables for construction of the units. More specifically, the
following minimum documentation shall be submitted:
1. The municipality shall demonstrate that it has control or has
the ability to control the site(s). Control may be in the form of
outright ownership or an option on the property;
2. An administrative mechanism shall be submitted for the
development indicating who will monitor construction, income
qualify applicants and administer the units once they are occupied.
The municipality may contract with an outside agency to provide
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these functions, provided a written agreement between the administrative agency and the municipality is submitted to the Council.
3. The municipality shall submit detailed information demonstrating that it has adequate funding capabilities. The documentation
shall include:
i. A pro forma statement for the project; and
ii. Evidence that the municipality has adequate and stable funding.
If State or Federal funds will be used, the municipality shall provide
documentation indicating the funding available to the municipality
and any applications still pending. In the case where an application
for outside funding is still pending, the municipality shall provide
a stable alternative source, such as municipal bonding, in the event
that the funding request is not approved. As outside funds become
available, the municipality may reduce its reliance on municipal
resources; and
4. A construction schedule, or timetable, shall be submitted for
each step in the development process: including preparation of a
site plan, granting of municipal approvals, applications for State and
Federal permits, selection of a contractor and construction. The
construction schedule shall provide for construction to begin within
two years of substantive certification.
5:93-5.6 Zoning for inclusionary development
(a) Municipalities that choose to provide zoning for inclusionary
development shall select sites that conform to the criteria in NJ.A.C.
5:93-5.3 and shall submit the information required in N.J.A.C.
5:93-5.3.
(b) [The Council shall presumptively require a minimum gross
density of three to five units per acre and a maximum set-aside of
20 percent, where the market units within the inclusionary development are detached single family units. The Council will presumptively require a minimum gross density of six units per acre and a
maximum set-aside of 20 percent where the market units are attached housing units. Sites zoned for inclusionary development shall
permit the low and moderate income units to be addressed by a
diversity of attached housing types.] The Council's review of
municipal plans to zone for inclusionary development shall include,
but not necessarily be limited to: the existing densities surrounding
the proposed inclusionary site; the need for a density bonus in order
to· produce low and moderate income housing; whether the site is
approvable, available, developable and suitable pursuant to NJ.A.C.
5:93-1.3; the site's conformance with the State Development and
Redevelopment Plan pursuant to NJ.A.C. 5:93-5.4; the existence of
steep slopes, wetlands and floodplain areas on the site; the present
ability of a developer to construct low and moderate income housing
at a specific density; the length of time an inclusionary site has
been zoned at a specific density and set-aside without being developed; and the number of inclusionary sites that have developed
within the municipality at specific densities and set-asides.
1. When a municipality is receiving an adjustment pursuant to
NJ.A.C. 5:93-4.2, the municipality shall be required to zone inclusionary sites at a minimum gross density of six (6) units per
acre with a 20 percent set-aside.
2. In all other municipalities, when the review described in (b)
indicates that such densities are appropriate, the Council shall
require that a substantial percentage of inclusionary sites be zoned
to allow market units within an inclusionary development to be
constructed as single family detached units. For these sites, the
Council shall generally favor a gross density of four units per acre
with a 15 percent set-aside. Municipalities may also seek to zone
sites for a gross density of five (5) units per acre or more with a
20 percent set-aside. The Council shall determine set-asides for
densities between four (4) and (5) and between (5) and (6) through
a process of interpolation.
(c) The Council may require higher densities in circumstances
including, but not limited to:
1. Where the existing zoning exceeds [three units per acre;] the
density proposed by the municipality; or;
[2. When it determines that land is a scarce resource within the
municipality; or]
[3.]2. When the Council determines that higher densities are
required to provide an opportunity for inclusionary development in

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

Interested Persons see Inside Front Cover

a specific municipality, based on the particular circumstances of that
municipality.
(d) Municipalities zoning for inclusionary development shall require low and moderate income housing units to be built in accordance with the following schedule:
Minimum Percentage of Low and
Moderate Income Units Completed

o
10
50
75

100

Percentage of Market
Housing Units Completed

25
25 + 1 unit
50
75
[100] 90

100
(e) The Council encourages a design of inclusionary developments
that integrates the low and moderate income units with the market
units.
5:93-5.7 Regional contribution agreements
A municipality may address its housing obligation by entering into
a regional contribution agreement in accordance with N.J.A.C.
5:93-6.
5:93-5.8 Alternative living arrangements
(a) Municipalities may receive credit against the municipal housing obligation for alternative living arrangements by entering into
an agreement for the location of such a facility with the provider
of the facility or by granting preliminary approval to a developer
of an alternative living arrangement.
(b) The unit of credit for an alternative living arrangement shall
be the bedroom.
5:93-5.9 Accessory apartments
(a) Municipalities may seek credit for up to 10 accessory apartments. A municipality seeking credit for accessory apartments shall:
1. Demonstrate that the housing stock lends itself to accessory
apartments. The Council will favor a large (measured in square feet),
older housing stock;
2. Provide at least $10,000 per unit to subsidize the creation of
the accessory apartment;
3. Demonstrate that rents of accessory apartments will average
57.5 percent of median income, including utilities. The rent shall
be based on the number of bedrooms in accordance with N.J.A.C.
5:93-7.4; and
4. Demonstrate that accessory apartments will be affirmatively
marketed, in accordance with N.J.A.C. 5:93-11.
(b) Accessory apartments shall be exempt from Council bedroom
mix requirements (N.J.A.C. 5:93-7.3).
(c) Accessory apartments reserved for senior citizens shall be
included with the 25 percent that may be reserved for senior citizens
pursuant to N.J.A.C. 5:93-5.13.
(d) Controls on affordability on accessory apartments shall remain in effect for at least 10 years. To be eligible for a rental bonus
(pursuant to N..J.A.C. 5:93-5.13), controls on affordability shall
remain in effect for at least 30 years.
[5:93-5.10 Purchase of ECHO (Elder Cottage Housing
Opportunities) housing units
(a) Municipalities may receive credit for ECHO housing units that
may be placed on a property owner's lot, provided the municipality
purchases the ECHO unit and makes it available to property owners
within the municipality.
(b) ECHO housing units shall be credited against the 25 percent
that may be reserved for senior citizen households pursuant to
N.J.A.C. 5:93-5.13.]
5:93-[5.11]5.10 Purchase of housing units that have never been
occupied and vacant housing units
(a) Municipalities may receive credit against the municipal housing obligation by purchasing housing units that have never been
occupied and offering them in sound condition at affordable prices
and/or rents to low and moderate income households. [No more than
30 percent of the units in anyone development may be purchased
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and restricted to low and moderate income households, unless 100
percent of the units in the development are so purchased and
restricted.] The sales price or rent of affordable units shall conform
to the standards in N..J.A.C. 5:93·7. Municipalities that propose to
purchase more than 30 percent but less than 100 percent of the
business units in anyone development and restrict them to low and
moderate income households shall consider the impact of such a
purchase on the value of the market units within the development.
Municipalities shall also consider the impact of the purchase on
the economic viability of any condominium or homeowners association.
(b) Municipalities may receive credit against the municipal housing obligation by purchasing housing units that have been vacant
for at least 18 months and offering them in sound condition at
affordable prices and/or rents to low and moderate income
households. To receive such credit, the municipality shall demonstrate to the Council's satisfaction, that the housing has been
vacant for at least 18 months. The sales price or rent of the affordable units shall be consistent with the standards in NJ.A.C.
5:93-7.
(c) The Council shall review plans to purchase housing units that
have never been occupied and housing units that the Council has
determined to be vacant for at least 18 months in a manner similar
to its review of municipally sponsored construction, conversion and
gut rehabilitation. Affordable low and moderate income housing
created pursuant to this section shall, as best as practicable, conform
to the Council's bedroom mix rules (N.J.A.C. 5:93-7.3) and shall be
affirmatively marketed pursuant to N.J.A.C. 5:93-11.
5:93-[5.12]5.11 Status of sites addressing the 1987-1993 municipal
obligation
(a) Municipalities that received substantive certification for their
1987-1993 obligation based, in part, on the municipal choice to
sponsor the construction of low and moderate income housing are
responsible for constructing the low and moderate income housing.
Failure of the community to satisfy the conditions of substantive
certification and construct the housing shall not absolve the
municipality from its responsibility.
(b) Sites zoned for inclusionary development in addressing the
1987-1993 housing obligation shall retain such zoning if:
1. The site was subject to an agreement pursuant to the Council's
mediation process or part of a negotiated settlement in court; or
2. The developer of the site has filed a development application
with the municipality;
(c) A municipality seeking to amend its plan to replace or delete
a site used in addressing the 1987-1993 housing obligation shall
follow the procedures set forth in N.J.A.C. 5:91-13.
(d) A developer seeking an amendment to the density requirements of an inclusionary site shall follow the procedures set forth
in N..J.A.C. 5:91-13. In submitting such requests, the developer shall
demonstrate:
1. An ability to construct low and moderate income units within
a defined period of time; and
2. A plan to address the low and moderate income units required
of the site as a condition of substantive certification.
5:93-[5.13]5.12 Senior citizen housing
[(a) In general, a municipality may restrict for senior citizens 25
percent of the housing obligation remaining after subtracting credits
(pursuant to N.J.A.C. 5:93-3.4) from its calculated need. A
municipality that receives an adjustment due to available land may
restrict housing for senior citizens based on the following formula:
Senior citizen housing = .25 (realistic development potential
+ (rehabilitation component - credits pursuant to NJ.A.C. 5:933.4) Jl
(a) Municipalities may restrict housing for senior citizens based
on the following formulae:
For municipalities that have received substantive certification or
a judgment of repose and are not seeking a vacant land adjustment:
senior citizen units = .25 (municipal precredited need - prior
cycle credits - credits pursuant to N..J.A.C. 5:93-3.4 - the impact
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of the 20 percent cap - the impact of the 1000 unit limitation
pursuant to NJ.A.C. 5:93-14) - any units restricted to senior
citizens in addressing the 1987-1993 housing obligation.)
For municipalities that receive a vacant land adjustment:
senior citizen units = .25 (prior-cycle fair share + realistic
development potential + rehabiliation component - credits
pursuant to NJ.A.C. 5:93-3.4 - any units restricted to senior
citizens in addressing the 1987-1993 housing obligation.)
(Municipalities that have not received substantive certification or
a judgment of repose shall have a prior-cycle fair share of zero for
this calculation. Municipalities that received a vacant land adjust·
ment with a previous substantive certification or judgment of repose
shall have a realistic development potential of zero for this calculation.)
For municipalities that have never received substantive certification or a judgment of repose and are not seeking a vacant land
adjustment:
senior citizen units = .25 (municipal precredited need - credits
pursuant to NJ.A.C. 5:93-3 - the impact of the 20 percent cap
- the impact of the 1,000 unit limitation pursuant to NJ.A.C.
5:93·14.)
If the municipality is transferring housing units via a regional
contribution agreement, the maximum amount of age restricted units
in the sending municipality shall not exceed 25 percent of the newly
constructed low and moderate income units to be created in the
sending municipality. Housing units transferred via a regional contribution agreement may include senior citizen housing units
provided that the sum of the newly constructed senior citizen units
created in the sending and receiving municipalities does not exceed
the total permitted above. This restriction shall not apply to the
rehabilitation of existing age restricted units in either the sending
or receiving municipality.
(b) A receiving municipality may seek a waiver to restrict more
low and moderate income units to senior citizens than permitted
by (a) above. In reviewing such a request, the Council shall consider
the municipality's past inclusionary practices, measured by objective
criteria, such as: jobs to housing ratio; municipal median income as
compared to the regional median income; and the percentage of
low and moderate income households in the municipality as compared to the percentage in the housing region. The Council shall
also consider the waiver request within the context of the objectives
of the receiving municipality's project plan.
5:93-[5.14]5.13 Rental housing
[(a) Every municipality shall create a realistic opportunity for at
least 25 percent of its inclusionary component to be constructed as
rental units. A municipality may provide this opportunity through
one or any combination of the following:
1. Tax credits administered by the Agency and other funding
administered by the Federal government, DCA and the Agency;
2. A municipally sponsored rental development;
3. Agreements with developers for the municipality to purchase
low and moderate income units and maintain them as rental units;
4. The creation of accessory apartments pursuant to N.J.A.C.
5:93-5.8;
5. Permitting inclusionary sites to be developed as sales or rental
housing with a density increase if the developer chooses to build
rental housing. The Council shall presumptively require a minimum
density of eight units per acre and a maximum set-aside of 15 percent
for rental housing. A municipality, choosing this approach, shall
provide this option to build rental housing on sufficient sites to
address the 25 percent rental obligation.
(b) The Council shall grant a rental bonus toward the municipal
housing obligation for each rental unit constructed. The Council may
also grant this rental bonus when it determines that the municipality
has provided or received a firm commitment for the construction
of rental units. This rental bonus shall be applied to each rental
unit until such time the municipality addresses the 25 percent requirement set forth in (a) above. The rental bonus shall equal one
and one-third (1.33) for rental units restricted to senior citizens and
two (2.0) for rental units open to the general public.
(CITE 25 NJ.R. 5806)

(c) Municipalities that choose to transfer the rental obligation via
a regional contribution agreement shall do so by creating new rental
units in the receiving municipality. Municipalities that transfer the
rental obligation shall receive a one unit credit for each rental unit
transferred.]
(a) In addressing the 1987-1999 housing need, every municipality
shall have an obligation to create a realistic opportunity to construct
rental units. For a municipality not receiving an adjustment
pursuant to NJ.A.C. 5:93-4.2, the rental obligation shall equal .25
(calculated need - the impact of the 1000 unit limitation pursuant
to NJ.A.C. 5:93-14 - the rehabilitation component). For a
municipality that receives an adjustment pursuant to NJ.A.C.
5:93-4.2, the rental obligation shall equal 25 percent of the realistic
development potential.
(b) Any rental obligation (pursuant to NJ.A.C. 5:92-14.4(a) and
(b» that was a condition of substantive certification in addressing
the 1987-1993 municipal fair share shall be considered as an ongoing obligation in addressing the 1987-1999 housing need.
(c) The municipal approach to addressing the rental obligation
may include, but not necessarily be limited to, any combination of
the following:
1. Tax credits administered by the Agency and other funding
administered by the Federal government, DCA and the Agency;
2. A municipally sponsored rental development;
3. Agreements with developers for the municipality to purchase
low and moderate income units and maintain them as rental units;
4. The creation of accessory apartments pursuant to NJ.A.C.
5:93-5.9;
5. Permitting inclusionary sites to be developed as sales or rental
housing with a density increase if the developer chooses to build
rental housin. The Council shall presumptively require a minimum
density of ten units per acre and a maximum set·aside of 15 percent
for rental housing. Municipalities that choose a zoning response to
all or part of the rental obligation shall permit such densities and
set-asides on all inclusionary sites until the requirement for rental
housing has been addressed.
(d) The Council shall grant a rental bonus for rental units that
are constructed and conform to the standards contained in NJ.A.C.
5:93-7. The Council may also grant the rental bonus prior to construction when it determines that the municipality has provided or
received a firm commitment for the construction of rental units.
A municipality may lose the benefit of the rental bonus granted in
advance of the actual construction of the rental units if the
municipality has not: constructed the rental units within the time
periods established as a condition of substantive certification; or
granted preliminary or final approval for the construction of the
rental units (where a developer agreed to construct the rental units).
A municipality may also lose the benefit of a rental bonus if the
preliminary or final approval is no longer valid or if the developer
has abandoned the development.
1. A municipality shall receive two units (2.0) of credit for rental
units available to the general public.
2. A municipality shall receive one and one-third (1.33) units of
credit for rental units restricted to senior citizens. However, no more
than 50 percent of the rental obligation defined in (a) and (b) shall
receive a bonus for rental units restricted to senior citizens unless
i. The rental units have been constructed prior to the effective
date of this rule;
ii. The development has a valid preliminary or final approval
from the municipality and the developer remains committed to
building rental housing as of the effective date of this rule; or
iii. The time limit for constructing the rental units as per the
conditions of substantive certification has not expired.
3. No rental bonus shall be granted for rental units in excess
of the rental obligation defined in (a) and (b).
(e) Municipalities that choose to transfer the rental obligation
via a regional contribution agreement shall do so by creating new
rental units in the receiving municipality. Municipalities that transfer the rental obligation shall receive a one unit credit for each
rental unit transferred.
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REGIONAL CONTRIBUTION
AGREEMENTS

5:93-6.1 General provisions
[(a) In general, a municipality may propose the transfer of up to
50 percent of the housing obligation remaining after subtracting
credits (pursuant to N.J.A.C. 5:93-3.4) from its calculated need. A
municipality that receives an adjustment due to available land may
propose a regional contribution agreement based on the following
formula:
RCA = .5 {realistic development potential + (rehabilitation component - credits pursuant to N.J.A.C. 5:93-3.4)J]
(a) Municipalities may propose the transfer of up to 50 percent
of their housing obligation based on the following formulae:
For municipalities that have received substantive certification or
a judgment of repose and are not seeking a vacant land adjustment:
RCA = .5 (municipal precredited need - prior cycle credits credits pursuant to NJ.A.C. 5:9-3.4 - the impact of the 20 percent
cap - the impact of 1,000 unit limitation to NJ.A.C. 5:93-14) any units transferred as a result of a previously approved regional
contribution agreement.)
For municipalities that receive a vacant land adjustment:
RCA = .5 (prior-cycle fair share + realistic development potential + rehabilitation component - credits pursuant to NJ.A.C.
5:93-3.4 - any units transferred as a result of a previously approved regional contribution agreement.)
Municipalities that have not received substantive certification or a
judgment of repose shall have a prior-cycle fair share of zero for
this calculation. Municipalities that received a vacant land adjustment with a previous substantive certification or judgment of repose
shall have a realistic development potential of zero for this calculation.
For municipalities that have never received substantive certification or a judgment of repose and are not seeking a vacant land
adjustment:
RCA = .5 (municipal precredited need - credits pursuant to
NJ.A.C. 5:93-3 - the impact of the 20 percent cap - the impact
of the 1,000 unit limitation pursuant to NJ.A.C. 5:93-14)
However, a municipality may not transfer any portion of its rehabilitation component. A municipality may propose such a transfer
to another municipality within its housing region by means of a
contractual agreement into which two municipalities voluntarily
enter. The Council shall not review a regional contribution agreement without a contractual agreement between the two
municipalities.
(b) Notwithstanding the contractual agreement that initiates the
review of a regional contribution, described in (a) above, the Council
may require any contractual amendments it deems necessary upon
reviewing the regional contribution agreement.
(c) The Council shall maintain current lists of municipalities which
have stated an intent to enter into RCAs as receiving municipalities
and shall provide copies of such lists to potential sending
municipalities as requested.
5:93-6.2 Terms
(a) At least 50 percent of the units accepted by a recelvmg
municipality shall be affordable to low income households. The
Council may modify this requirement if it determines that the sending municipality has adequately provided for its low income housing
obligation elsewhere in its housing element. In the same case of
regional contribution agreements for scattered site rehabilitation of
occupied units, the receiving community shall ensure, as best as
practicable, that 50 percent of the rehabilitated units are occupied
by low income households.
(b) A receiving municipality may use revenues collected as a result
of a regional contribution for any activity approved by the Council
for addressing the low and moderate income obligation. Eligible
activities shall include, but are not necessarily limited to, those
activities outlined in N.J.A.C. 5:93.5[.1].
(c) All RCAs shall specify payment schedules which conform to
a construction or rehabilitation schedule and which relate to the
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receiving municipality's ability to deliver housing units in a timely
fashion.
(d) All RCAs shall require that a receiving municipality submit
a proposed project plan which shall be in such form and contain
such information as the Agency may require.
(e) Sending and receiving municipalities shall, as part of their
contract negotiations, determine the use of transferred funds that
may be in excess of the amount necessary to implement the RCA.
Such funds shall either be returned to the sending community and/
or utilized by the receiving community to produce additional low
and moderate income housing units or for a capital expenditure
ancillary to or benefiting low and moderate income households.
However, if a receiving municipality can accomplish the housing
activity approved as part of its project plan for less than the minimum
per unit transfer pursuant to N.J.A.C. 5:93-6.4(b), the difference
between the cost of the housing activity and the minimum per unit
transfer shall be used within the receiving municipality. The specific
use of excess funds by the receiving community need not be specified
in the RCA contract, but shall be subject to Council approval.
5:93-6.3 Credits
No receiving municipality shall receive credit towards its fair share
obligation for units provided pursuant to a RCA, where credit for
such units has been awarded to a sending municipality.
5:93-6.4 Amount and duration of contributions
(a) In negotiating RCAs, cosmetic improvements may be included
in determining the negotiated price of rehabilitating a housing unit.
However, to be eligible for rehabilitation, a housing unit shall be
substandard as defined in N.J.A.C. 5:93-1.3. Upon rehabilitation,
housing deficiencies shall be corrected and the unit shall be brought
up to code standard. The standard for evaluating rehabilitation
activity shall be the local property maintenance code, or if none is
available, the BOCA National Existing Structures Code (available
from Building Officials and Code Administrators, Inc., 4051 West
Flossmoor Road, Country Club Hills, Illinois 60478-5795)
(b) A sending municipality shall transfer at least $20,000 to a
receiving municipality for each unit transferred as part of a regional
contribution agreement. This threshold has been established after
consideration of:
1. The housing stock in New Jersey's urban municipalities;
2. The average cost of a regional contribution since 1986;
3. The maximum subsidies available under the Neighborhood
Preservation Balanced Housing Program established pursuant to
N.J.S.A. 52:27D-320; and
4. The average internal subsidization required for a developer to
provide each low and moderate income unit within an inclusionary
development.
(c) The receiving municipality may spend less than $20,000 per
unit in implementing the regional contribution agreement, provided
the remaining funds are used [to produce or rehabilitate additional
low and moderate income units.] for an activity approved by the
Council for addressing the low and moderate income obligation.
Eligible activities shall include, but are not necessarily limited to,
those activities outlined in NJ.A.C. 5:93-5.
(d) RCAs shall run concurrent with the sending municipality's
period of substantive certification, not to exceed six years. Contributions may be prorated in municipal appropriations concurrent with
the certification period, not to exceed six years.
(e) All RCAs that include a scattered site rehabilitation program
shall be structured so that the final transfer payment occurs within
five years of the approval of the regional contribution agreement.
All rehabilitation activity shall occur within the sending community's
period of substantive certification. Rehabilitation schedules shall be
structured for completion within five years of the approval of a
regional contribution agreement. Rehabilitation schedules shall be
subject to Council approval and shall not be structured to require
a disproportionate share of rehabilitation during the latter portion
of the five year period.
5:93-6.5 Monitoring and enforcement
(a) All RCAs shall require receiving municipalities to file annual
reports with the Agency setting forth the progress in implementing
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the project to be produced under an RCA. This report shall be in
such form as the Council and the Agency may from time to time
require.
(b) The Council shall take such actions as may be necessary to
enforce a RCA with respect to the timely implementation of a
project by the receiving municipality. In implementing its enforcement responsibilities, the Council may:
1. Initiate or join a lawsuit to enforce a RCA;
2. Bar a delinquent receiving municipality from entering into
further RCAs for a specified period of time;
3. Recommend that the Agency and the Department of Community Mfairs withhold further assistance available under the Act;
and/or
4. Take such other actions as the Council may determine
necessary, including ordering a sending municipality, for good cause,
to temporarily or permanently cease payment to a receiving
municipality.
SUBCHAPTER 7.

INCLUSIONARY DEVELOPMENTS

5:93-7.1 Purpose and scope
The purpose of this chapter is to provide standards that pertain
to the creation of low and moderate income housing units. The rules
that follow shall pertain to all inclusionary developments, including
those created as part of a regional contribution agreement. This
subchapter provides standards on: the distribution of low and
moderate income units; bedroom distribution; and establishing the
rents and prices of low and moderate income units.
5:93-7.2 Distribution of low and moderate income units
(a) [At] With the exception of inclusionary developments constructed pursuant to low income tax credit regulations, at least half
of all units within each inclusionary development shall be affordable
to low income households.
(b) [At] With the exception of inclusionary developments constructed pursuant to low income tax credit regulations, at least half
of all rental units shall be affordable to low income households.
(c) [At] With the exception of inclusionary developments constructed pursuant to low income tax credit regulations, at least onethird of all units in each bedroom distribution (pursuant to N.J.A.C.
5:93-73) shall be affordable to low income households.
5:93-7.3 Bedroom distribution
(a) Inclusionary developments that are not restricted to senior
citizens shall be structured [such that] in conjunction with realistic
market demands so that:
1. [At a minimum, 20 percent of all low and moderate income
units shall be one bedroom units;] The combination of efficiency and
one bedroom units is at least ten percent and no greater than 20
percent of the total low and moderate income units;
2. [At a maximum, 20 percent of all low and moderate income
units may be efficiency units; and] At least 30 percent of all low
and moderate income units are two bedroom units; and
3. [At a minimum, 20 percent of all low and moderate income
units shall be three bedrooms.] At least 20 percent of all low and
moderate income units are three bedroom units.
(b) Low and moderate income units restricted to senior citizens
may utilize a modified bedroom distribution. At a minimum, the
number of bedrooms shall equal the number of senior citizen low
and moderate income units within the inclusionary development. The
standard can be met by creating all one bedroom units or by creating
a two bedroom unit for each efficiency unit. Applications to waive
this standard shall be made in accordance with N.J.A.C. 5:93 and
shall be referred by the Council to the DCA Division on Aging for
review and recommendations.
5:93-7.4 Establishing rents and prices of units
(a) The following criteria, in conjunction with realistic market
information, shall be used in determining maximum rents and sale
prices:
1. Efficiency units shall be affordable to one person households;
2. One half of all one bedroom units shall be affordable to one

(CITE 25 N..J.R. 5808)

person households; and one half of all one bedroom units shall be
affordable to two person households;
3. One half of all two bedroom units shall be affordable to two
person households; and one half of all two bedroom units shall be
affordable to three person households; and
4. [Three bedroom units shall be affordable to five person
households.] One half of all three bedroom units shall be affordable
to four person households and one half of all three bedroom units
shall be affordable to five person households.
(b) Median income by household size shall be established by a
regional weighted average of the uncapped Section 8 income limits
published by HUD. To compute this regional income limit, the HUD
determination of median county income for a family of four is
multiplied by the households within the county. The resulting
product for each county within the housing region is summed. The
sum is divided by the estimated total households in each housing
region. This quotient represents the regional weighted average of
median income for a household of four. This regional weighted
average is adjusted by household size based on multipliers used by
HUD to adjust median income by household size. The maximum
average rent and price of low and moderate income units within
each inclusionary development shall be affordable to households
earning 57.5 percent of median income. [In averaging 57.5 percent,
prices of sales units may be stratified. The following stratification
example represents a method for establishing sales prices. Prices of
sales units shall be established so that for every six units:] The
municipal ordinance shall require moderate income sales units to
be available for at least three different prices and low income sales
units to be available for at least two different prices.
[1. One is priced at 43.0 percent of median;
2. Two are priced at 48.0 percent of median;
3. One is priced at 59.5 percent of median;
4. One is priced at 71.5 percent of median; and
5. One is priced at 75.0 percent of median.]
(c) In averaging 57.5 percent under (b) above, developers and/
or municipal sponsors of rental units may establish one rent for a
low income unit and one rent for a moderate income unit for each
bedroom distribution.
(d) Municipal ordinances regulating owner occupied and rental
units shall require that low and moderate income units utilize the
same heating source as market units within the inclusionary development.
[(d)](e) Municipalities shall require that the initial price of a low
and moderate income owner-occupied single family housing unit be
established so that after a downpayment of five percent, the monthly
principal, interest, insurance, property taxes (property taxes shall be
based on the restricted value of low and moderate income units)
and condominium or homeowner fees do not exceed 28 percent of
the eligible gross monthly income. Municipalities shall, by ordinance,
require that master deeds of inclusionary developments regulate
condominium or homeowner association fees or special assessments
of low and moderate income purchasers at a specific percentage of
those paid by market purchasers. The percentage that shall be paid
by low and moderate income purchasers shall be at least one-third
of the condominium or homeowner association fees paid by market
purchasers. Once established within the master deed, the percentage
shall not be amended without prior approval from the Council.
[(e)](f) Municipalities shall require that gross rents, including an
allowance for utilities, be established so as not to exceed 30 percent
of the gross monthly income of the appropriate household size
referenced in (a) above. The allowance for utilities shall be consistent
with the utility allowance approved by HUD for use in New Jersey.
[(f)](g) Low income housing units shall be reserved for
households with a gross household income less than or equal to 50
percent of the median income approved by the Council. Moderate
income housing units shall be reserved for households with a gross
household income [equal to or more than 50 percent, but] less than
80 percent of the median income approved by the Council. For
example, a household earning 48 percent of median income may
be placed in any low income unit; however, a household earning
53 percent may not qualify for a low income unit. A household
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earning 67 percent of median may be placed in any moderate income
housing unit. A household earning less than 50 percent of median
may be placed in a moderate income housing unit. Low and
moderate income units shall not be offered to households that are
not income eligible without Council approval pursuant to N.J.A.C.
5:93-9.16.
SUBCHAPTER 8.

DEVELOPMENT FEES

5:93-8.1 Purpose
(a) The New Jersey Supreme Court, in Holmdel Builder's Ass'n
v. Holmdel Township, 121 N.!. 550 (1990) (issued December 13,
1990), determined that mandatory development fees are both
statutorily and constitutionally permissible. The Court further anticipated that the Council would promulgate appropriate development
fee rules specifying, among other things, the standards for these
development fees. The purpose of this subchapter is to provide such
guidance.
(b) Except as otherwise provided in these rules, a municipality
may only collect and spend development fees through participation
in the Council's substantive certification process or through a com·
prehensive review designed to achieve a judgment of repose. The
exceptions to this rule are set forth in N.J.A.C. 5:93-8.3 through 8.6
inclusive. These exceptions are permitted because some communities
have already received substantive certification; others have achieved
a judgment of repose; and still others are litigating exclusionary
zoning cases. Some of these municipalities have already collected
fees. The Council has created a process for these municipalities to
collect and/or retain fees. However, in the future, the ability to
collect and spend development fees shall be limited to municipalities
that petition for substantive certification. Urban aid municipalities
are also considered a special case. These municipalities have
historically housed a disproportionate share of New Jersey's poor
and, as a result, may have exceedingly high fair share obligations
that would be extremely difficult to address in a six year period.
Therefore, the Council will allow these municipalities to collect fees
outside of substantive certification provided the municipality adheres
to the rules in this subchapter. The rules that follow provide basic
requirements for collecting and spending development fees. They
then provide additional requirements for municipalities in various
categories.
(c) While the rules that follow shall govern those municipalities
that petition for substantive certification and urban aid cities, the
Council will review development fee ordinances and plan to spend
money upon the request of the court with jurisdiction in an exclusionary zoning lawsuit.
5:93-8.2 Basic requirements
(a) Except as set forth in N.J.A.C. 5:93-8.3 through 8.6 inclusive,
the Council shall not review or approve any development fee
ordinance unless the municipality has petitioned for substantive
certification.
(b) No municipality shall collect development fees unless the
municipality has adopted a housing element and the Council has
approved its development fee ordinance.
(c) No municipality shall spend development fees unless the
Council has approved a plan for spending such fees. With the
exception provided for in N.J.A.C. 5:93-8.3, municipalities that have
not received substantive certification or a judgment of repose shall
not spend development fees until they have received substantive
certification or a judgment of repose.
5:93-8.3 Urban aid municipalities
Municipalities that qualify for State aid pursuant to P.L. 1978, c.14
(N.J.S.A. 52:27D-178 et seq.) shall not collect or spend development
fees without conforming to the requirements set forth in N.J.A.C.
5:93-8.2. Council approval of the municipal development fee
ordinance shall allow the municipality to collect development fees
for a period specified by the Council, not to exceed six years,
commencing with the Council's approval of the development fee
ordinance. Notwithstanding any other provision of this chapter, these
municipalities shall have one year from the Council's approval of

COMMUNIlY AFFAIRS

their development fee ordinance to submit a plan for spending
development fees. These municipalities may collect and spend
development fees without petitioning for substantive certification.
5:93-8.4 Municipalities that collected fees and received certification
(a) This rule deals with the category of municipalities that have
collected development fees prior to December 13, 1990 and have
received substantive certification. These municipalities may petition
the Council to review and approve an ordinance regarding development fees collected prior to December 13, 1990. The Council may
approve such ordinance, provided it conforms to the procedures in
N.J.A.C. 5:93-8.8, Development fee ordinance review, and N.J.A.C.
5:91-15, Procedures for retaining development fees.
(b) The municipalities in this category shall not resume collecting
development fees or spend development fees without comforming
to N.J.A.C. 5:93-8.2.
(c) Notwithstanding any other provision of this chapter, the
municipalities in this category shall submit plans to spend the
development fees (regardless of when these fees were collected)
prior to the expiration of their substantive certification periods.
5:93-8.5

Municipalities that collected fees and are proceeding
toward certification
(a) This rule deals with the category of municipalities that have
collected development fees prior to December 13, 1990 and have
petitioned for substantive certification. These municipalities may
petition the Council to review and approve an ordinance regarding
development fees collected prior to December 13, 1990. The Council
may approve such ordinances provided they conform to the
procedures in N.J.A.C. 5:93-8.8, Development fee ordinance review,
and N.J.A.C. 5:91-15, Procedures for retaining development fees.
(b) The municipalities in this category shall not resume collecting
development fees or spend development fees without conforming
to N.J.A.C. 5:93-8.2.
(c) Notwithstanding any other provision of this chapter,
municipalities in this category shall submit plans to spend the
development fees and receive approval of these plans prior to
receiving substantive certification.

5:93-8.6 Municipalities that have not collected fees that have
received substantive certification, or are proceeding
toward substantive certification
(a) This rule deals with municipalities that have not collected
development fees and that have received substantive certification or
are proceeding toward substantive certification. Municipalities in this
category shall not collect fees until they have adopted a housing
element and received the Council's approval of its development fee
ordinance. No municipality in this category shall spend development
fees unless the Council has approved a plan for spending such fees.
(b) Municipalities that have not received substantive certification
shall submit plans for spending the development fees and receive
approval for these plans prior to receiving substantive certification.
(c) Notwithstanding any provision of this chapter, municipalities
in this category that have received substantive certification shall
submit plans for spending the development fees prior to the expiration of the substantive certification period or period of repose.
5:93-8.7 Other municipalities that have not collected fees
(a) Except as provided for in N.J.A.C. 5:93-8.3 through 8.6 inclusive, municipalities that have not collected fees shall not collect
fees until they have adopted a housing element, petitioned for
substantive certification and received the Council's approval of its
development fee ordinance.
(b) No municipality in this category may spend development fees
unless the Council has approved a plan for spending such fees and
granted substantive certification. Municipalities shall submit these
plans when they petition for substantive certification. Municipalities
that have petitioned for substantive certification prior to the effective
date of this rule shall submit plans for spending development fees
prior to receiving substantive certification.
5:93-8.8 Development fee ordinance review
(a) The Council shall not review a development fee ordinance
unless the municipality has submitted:
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1. A copy of an adopted housing element that complies with the
Municipal Land Use Law, N.J.S.A. 40:55D et seq.;
2. A copy of the proposed ordinance designed to collect development fees;
3. A description of any changes to the municipal zoning ordinance
during the previous two years;
4. A request in the form of a resolution by the governing body
for the Council to review the development fee ordinance;
5. If the municipality has received a court ordered judgment of
repose, a copy of the compliance plan, implementation ordinances
and information regarding the period of time encompassed by the
judgment of repose;
6. A description of the types of developments that will be subject
to fees;
7. A description of the amount and nature of the fees imposed;
8. A statement regarding the use of density bonuses or other
devices to counterbalance development fees; and
9. If development fees have been collected prior to December
13, 1990 and the municipality wishes to retain some or all of these
fees, the following information must be submitted to the Council
within 90 days of the effective date of this rule:
i. A copy of the ordinance pursuant to which the fees were
collected; and the proposed ordinance, if any, designed to reimpose
some or all of these fees;
ii. A request in the form of a resolution by the governing body
for the Council to review the development fee ordinance used to
collect the fees;
iii. The name of each developer that paid a development fee;
iv. The amount paid by each developer and the formula for the
amount collected;
v. The equalized assessed value of each development at the time
of collection;
vi. An accounting of all money collected and identification of the
municipal account that houses all development fees;
vii. If any money collected through a development fee ordinance
has been spent, an accounting of the expenditure; and
viii. Any other information the Council may require.
(b) Municipalities that collected fees prior to December 13, 1990,
shall be able to retain such revenues or reimpose such fees to the
extent that the fees collected by the municipality do not exceed the
amount permitted by this chapter. Municipalities interested in retaining development fees collected prior to December 13, 1990 shall also
conform to the procedures outlined in N.J.A.C. 5:91-15, Procedures
for retaining development fees.

5:93-8.9 Content of plans to spend development fees
Plans to spend development fees shall consist of the information
required in N.J.A.C. 5:93-5.1(c).
5:93-8.10 Development fees; residential
(a) Residential development fees shall be a maximum of one-half
of one percent of the equalized assessed value for residential
development, provided no increased density is permitted.
(b) Where there is a zoning change that permits increased
residential development, the municipality may impose a development
fee of up to six percent of the equalized assessed value for each
additional unit that may be realized as a result of the rezoning.
Example: If a rezoning allowed two extra units to be
constructed, the fees could equal one-half of one percent
of equalized assessed value on the first unit and six percent
of equalized assessed value on the two incremental units.
(c) Municipalities may allow developers of sites zoned for inc1usionary development to pay a fee in lieu of building low and
moderate income units, provided the Council determines the
municipal housing element and fair share plan provides a realistic
opportunity for addressing the municipal fair share obligation. The
fee may equal the cost of subsidizing the low and moderate income
units that are replaced by the development fee. For example, an
inclusionary development may include a 20 percent set-aside, no setaside and a fee that is the equivalent of a 20 percent set-aside or
a combination of a fee and set-aside that is the equivalent of a 20
percent set-aside.
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(d) Municipalities may collect fees exceeding those permitted in
this section, provided they enter into agreements with developers
that offer a financial incentive for paying higher fees. The financial
incentive may be in the form of a tax abatement. No agreement
may provide for a voluntary developer fee without also providing
for a comparable off-setting incentive. All agreements are subject
to Council approval.
5:93-8.11 Development fees; non-residential
(a) Non-residential development fees shall be a maximum of one
percent of the equalized assessed value for non-residential development.
(b) Municipalities may collect fees exceeding those permitted in
this section provided they enter into agreements with developers that
offer a financial incentive for paying higher fees. Such agreements
may include, but are not limited to, a tax abatement, increased
commercial/industrial square footage, increased commercial/industrial lot coverage and/or increased commercial/industrial impervious coverage in return for an increased fee. The fee negotiated
must bear a reasonable relationship to the additional commercial/
industrial consideration to be received. All agreements are subject
to Council approval.
5:93-8.12 Eligible exactions, ineligible exactions and exemptions
(a) Except as provided for in N.J.A.C. 5:93-8.10, inclusionary
developments shall be exempt from development fees. All other
forms of new construction may be subject to development fees.
(b) Development fees may be collected when an existing structure
is expanded or undergoes a more intense use. The development fee
that may be collected shall be calculated on the increase in the
equalized assessed value of the improved structure.
(c) Municipalities shall not reduce densities from pre-existing
levels and then require developers to pay development fees in
exchange for an increased density.
(d) Developments that have received preliminary or final approval
prior to the imposition of a municipal development fee shall be
exempt from development fees unless the developer seeks a major
change in the approval. Municipalities that collected development
fees prior to December 13, 1990 may not retain any fees imposed
subsequent to granting preliminary or final development approval,
unless the developer seeks a major change in the approval.
(e) Municipalities may exempt specific types of development from
fees or may impose lower fees for specific types of development,
provided each classification of development is addressed consistently.
For example, all retail development may be exempt from fees.
(f) Municipalities may exempt specific areas of the municipality
from the imposition of fees or reduce fees in order to promote
development in specific areas of the municipality.
5:93-8.13 Collection of fees
Municipalities may collect up to 50 percent of the fee on any
specific development at the time of issuance of the building permit.
The remaining portion may be collected at the issuance of the
certificate of occupancy.
5:93-8.14 Housing trust fund
All development fees shall be deposited in a separate interest
bearing housing trust fund. In establishing the housing trust fund,
the municipality shall provide whatever express written authorization
that may be required by the bank to permit the Council to direct
the disbursement of development fees pursuant to NJ.A.C. 5:93-8.17
and 8.18.
5:93-8.15 Use of money
(a) A municipality may use revenues collected from development
fees for any activity approved by the Council for addressing the
municipal fair share. Such activities include, but are not limited to:
rehabilitation, new construction, regional contribution agreements,
purchase of land for low and moderate income housing, improvement of land to be used for low and moderate income housing,
extensions and/or improvements of roads and infrastructure to low
and moderate income housing sites, assistance designed to render
units to be more affordable and administration of the implementation of the housing element. Municipalities are encouraged to use
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development fee revenues to attract other funds such as, but not
limited to, available public subsidies and funds from private lending
institutions.
(b) Funds shall not be expended to reimburse municipalities for
past housing activities.
(c) At least 30 percent of the revenues collected from development fees shall be devoted to render units more affordable. Examples of such activities include, but are not limited to, downpayment
assistance, low interest loans, and rental assistance. Development fees
collected pursuant to N.J.A.C. 5:93-8.10(c) shall be exempt from this
requirement. This requirement may be waived in whole or in part
when the municipality demonstrates the ability to address the requirement of affordability assistance from another source.
(d) Municipalities may contract with a private or public entity to
administer the implementation of any part of its housing element,
including the requirement for affordability assistance.
(e) No more than 20 percent of the revenues collected from
development fees shall be expended on administration, including,
but not limited to, salaries and benefits for municipal employees or
consultant fees necessary to develop or implement: a rehabilitation
program; a new construction program; a regional contribution agreement; a housing element; and an affirmative marketing program.
Administrative funds may be used for: income qualification of
households; monitoring the turnover of sale and rental units; and
compliance with Council monitoring requirements. Development
fees shall not be used to defray the costs of existing staff.
5:93-8.16 Monitoring
Municipalities that collect development fees shall complete and
return all monitoring forms related to the collection of fees, expenditure of revenues and implementation of the plan certified by the
Council or approved by the court. Quarterly financial reports, and
annual program implementation and auditing reports shall be completed on forms designed by the Council.
5:93-8.17 Penalties
(a) The municipality's ability to collect fees and the Council's
approval of an ordinance and spending plan shall be conditioned
on compliance with all requirements of this subchapter. Occurrence
of the following may result in the Council taking an action pursuant
to [section] (b) below:
1. Failure to submit a plan pursuant to N.J.A.C. 5:93-5.l(c) within
the time limits imposed by the Council;
2. Failure to meet deadlines for information required by the
Council in its review of a housing element, development fee
ordinance, or plan for spending fees;
3. Failure to proceed through the Council's administrative process
toward substantive certification in a timely manner;
4. Failure to address the Council's conditions for approval of a
plan to spend development fees within the deadlines imposed by
the Council;
5. Failure to address the Council's conditions for substantive
certification within deadlines imposed by the Council;
6. Failure to submit accurate monitoring reports within the time
limits imposed by the Council;
7. Failure to implement the plan to spend development fees
within the time limits imposed by the Council, or within reasonable
extensions granted by the Council;
8. Expenditure of development fees on activities not permitted
by the Council;
9. Revocation of certification; or
10. Other good cause demonstrating that the revenues are not
being used for the intended purpose.
(b) Consistent with this rule, any ordinance adopted by a
municipality for the purpose of imposing and collecting development
fees shall provide that, in the event that any of the conditions
described in N.J.A.C. 5:93-8.17(a) occur, the Council shall be
authorized, on behalf of the municipality, to direct the manner in
which all development fees collected pursuant to that ordinance shall
be expended. [Should any such condition occur, such] Such revenues
shall immediately become available for expenditure [at the direction
of the Council upon the municipal clerk's receipt of written notifica-
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tion from the Council] once tbe Council bas notified tbe municipal
clerk and cbief financial officer that such a condition has occurred.
In furtherance of the foregoing, any such municipality shall, in
establishing a bank account pursuant to NJ.A.C. 5:93-8.14, ensure
that the municipality has provided whatever express written
authorization may be required by the bank to permit the Council
to direct the disbursement of such revenues from the account following the delivery to the bank of the aforementioned written notification provided by the Council to the municipality's clerk and chief
financial officer.
(c) The Council may, after a hearing pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-l et seq., revoke development
fee ordinance approval for any municipality that fails to comply with
the requirements of this subchapter. Where such approval has been
revoked, the Council shall not approve an ordinance permitting such
municipality to collect development fees for the remaining period
of the substantive certification period or judgment of repose. With
regard to municipalities that qualify for State aid pursuant to P.L.
1978, c.14 (N.J.S.A. 52:27D-178 et seq.) the Council shall not
approve any ordinance permitting such municipalities to collect
development fees for the remainder of the approval period (of up
to six years) following a Council determination that they failed to
comply with this subchapter.
(d) Neither loss of development fees, nor loss of the municipality's
ability to collect development fees shall alter the municipality's
responsibilities pursuant to substantive certification or a court
ordered judgment of repose.
5:93-8.18 Designation of entities to receive development fees
(a) The Council shall solicit plans from public sector entities and
non-profit agencies to create or rehabilitate affordable housing.
(b) The Council shall designate such agencies to receive revenues
from development fees when the Council takes an action pursuant
to N.J.A.C. 5:93-8.17.
(c) To the extent practicable, when the Council takes an action
pursuant to N.J.A.C. 5:93-8.17, the Council shall assign development
fee revenues to projects planned within the municipality that
generated the revenues or within close proximity to the municipality
(such as within the county or region).
5:93-8.19 Ongoing collection of fees
(a) Municipalities that qualify for State aid pursuant to P.L. 1978,
c.14 (N.J.S.A. 52:27D-178 et seq.) and have received Council approval to collect development fees, shall not collect such fees for
more than the period specified by the Council, not to exceed a six
year period, unless the municipality has refiled an adopted housing
element with the Council and received the Council's approval of
its development fee ordinance. These municipalities shall submit a
plan for spending development fees within one year of the Council's
approval of their development fee ordinance. Municipalities that fail
to renew their ability to collect development fees within the six year
period may resume the collection of development fees by complying
with the requirements of this section.
(b) Except as provided for in (a) above, the ability for all other
municipalities to collect development fees shall expire with their
substantive certification or judgment of repose, unless the
municipality has filed an adopted housing element with the Council;
petitioned for substantive certification; and received the Council's
approval of its development fee ordinance. Municipalities that fail
to renew their ability to collect development fees prior to the
expiration of their substantive certification or judgment of repose
may resume the collection of development fees by complying with
the requirements of this section.
5:93-8.20 Severability
If any part of this subchapter shall be held invalid, the holding
shall not affect the validity of the remaining parts of this subchapter.
If any part of this subchapter is held invalid in one or more of their
applications, the rules shall remain in effect in all valid applications
that are severable from the invalid application.
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SUBCHAPTER 9. CONTROLS ON AFFORDABILITY
5:93-9.1 Purpose and scope
(a) This subchapter is designed to p~ovide assurances that ~~w
and moderate income units are created with controls on affordablhty
over time and that low and moderate income people occupy these
units. To that end, municipalities shall designate a municipal
authority with the responsibility of ensuring the affordability of s~les
and rental units over time. The authority shall also be responsible
for: affirmative marketing; income qualification of low and moderate
income households; placing income eligible households in low and
moderate income units upon initial occupancy; [and] placing income
eligible households in low and moderate inc~~e units as they become available during the period of affordablhty controls; and en·
forcing the terms of the deed restriction and mortgage loan.
Municipalities [may] shall establish a municipal authority or [may]
contract with the Department of Community Affairs Affordable
Housing Management Service (AHMS).
.
(b) In placing [eligible] households in low. and.moderate . I~c?~e
units, municipalities shall utilize the follOWIng [Income ehglblhty]
verification and certification procedures:
1. Every household member 18 years of age or over who ~ill live
in the affordable unit and receives income shall be reqUired to
provide income documentation as applicable and determined by the
reviewer for the Authority. This includes income received by adults
on behalf of minor children for their benefit. Household members
18 years of age or over not receiving income must produce documentation of current status.
2. Verification may include, but is not limited to, the followi~g:
i. Four consecutive pay stubs including overtime, bonuses, or tips
dated within 120 days of the interview date or a letter from employer
stating present annual income figure as projected annu~lly;
ii. A copy of regular IRS Form 1040 (!ax computation fo~)
1040A, or 1040 EZ as applicable and State Income tax returns filed
for each of the three years prior to the date of interview;
iii. A letter or appropriate reporting form verifying benefits such
as Social Security, Unemployment, Welfare, Disability or Pension
income (monthly or annually);
iv. A letter or appropriate reporting form verirying any ot~er
sources of income claimed by the applicant such as ahmony and child
support;
.
v. Reports that verify income from assets to be submitted by banks
or other financial institutions managing trust funds, money market
accounts, certificates of deposit, stocks or bonds;
vi. Evidence or reports of income from assets such as real estate
or businesses that are directly held by any [Eligible] Household
Member;
vii. Evidence or reports that verify assets that do not earn regular
income such as non-income producing real estate or savings that
do not earn interest; and
viii. A notarized statement of explanation in such form as to be
satisfactory to the reviewer.
3. Generally, sources of annual income shall be based on regular
income reported to the IRS and which can be utilized for mortgage
approval. [Complete income information is essential to unit s~lec
tion.] Household annual gross income shall be calculated by proJect.
.
ing current gross income over 8 12-~onth period.
4. Income includes but is not limited to wages, salaries, tipS,
commissions, alimony, regularly scheduled overtim~,. pensions, soc~al
security, unemployment compensation, AFDC, verified regular child
support, disability, net income from business or real estate, and
income from assets such as savings, CDs, money market, mutual
funds, stocks and bonds and imputed income from non-income
.
producing assets such as equity in real estate.
5. Assets not earning a verifiable income shall have an Imputed
interest income using a current average annual savings int~rest rat~.
Assets not earning income includes present real estate equity. Apphcants owning real estate must produce documentation. of a mark~t
value appraisal and outstanding mortgage debt. The difference Will
be treated as the monetary value of the asset and the imputed
interest added to income.
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6. Income from assets that have delayed earnings, such as IRA's
or annuity programs shall not be included in current income until
such payments are being received. However, these assets must be
reported and verified.
7. Net rent from real estate is considered income after the monthly mortgage payment including real estate taxes and insurance is
deducted. Other expenses are not deductible. In addition, the equity
in the rented real estate is considered an asset and will have the
imputed interest income on the calculated value of equity added
to income.
8. Income does not include payments, rebates or credits received
under Federal or State low income home energy assistance programs, Food Stamps, payments received for care of foster children,
relocation assistance benefits, income of live-in attendants,
scholarships, student loans, personal proper~ suc~ as automobi!es,
lump-sum additions to family assets such as Inhentances, on~~tlme
lottery winnings, and insurance settlements except for a~dltlonal
income earned from these additions, and casual, sporadic or Irregular
. .
gifts and bonuses.
9. Standard credit information services that prOVide conventional
credit and tenant reports may be utilized when certifying [an Eligible
Household] 8 household with required written permission from the
household. An unsatisfactory credit history or credit information that
demonstrates a disproportionate debt to income ratio may result in
a denial of certification. Court-ordered payments for alimony or child
support to another household shall be considered a regular monthly
debt whether or not it is being paid regularly.
10. Households whose total Gross Annual Income is measured
at 50 percent or below 50 percent of the authorized median income
guideline shall be certified as low income households and referred
to units designated for low income households.
11. Households whose total gross annual income is measured
above 50 percent but below 80 percent of the authorized median
income shall be certified as moderate income households and
referred to units designated for moderate income households.
12. Generally, households will be referred to units where
predetermined total monthly housing costs correspond to the
household's calculated ability to pay using 28 percent of gross monthly income as a standard for homeownership a~d 30 percent of gross
monthly income as a standard for rental umts.
13. At the discretion of the Authority, households may also be
required to produce documentation of house.hold com~osit~on for
determining the correct unit size and the apphcable median Income
..
guide.
.
14. Generally, households will be referred to available umts USIng
the following standards for occupancy:
i. A maximum of two persons per bedroom;
ii. Children of same sex in same bedroom;
iii. Unrelated adults or persons of the opposite sex other than
husband and wife in separate bedrooms; and
iv. Children not in same bedroom with parents.
15. Households may be considered for units other than as above,
but in no case shall a household be referred to a unit that provides
for more than one additional bedroom per household occupancy
standards as stated in (b)14 above.
16. A form for certification shall be prepared and signed by the
Authority. Only [Eligible] households receiving certification shall be
referred to Affordable Housing units.
17. Certified Households who reject an opportunity for affordable
housing may be replaced on the referral list at their request and
may be reinterviewed for certification when their name appears on
a listing for a subsequent unit.
18. Certification shall be valid for no more than 120 days unless
a valid sales contract or lease has been executed within that time
period. In this event, certifications shall be valid until such time as
the sales contract or lease is ruled invalid and no occupancy has
occurred. Certifications may be renewed in writing at the request
of a Certified Household for no more than an additional period of
120 days at the discretion of the Authority.
19. [Eligible] Households who are denied certification may make
a written request for a redetermination. [Eligible] Households shall
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be required to produce additional documentation to support their
claim. [Eligible] Households who are denied certification a second
time may request a hearing by forwarding a written request to the
Authority within 30 days following the household's receipt of a denial
notification. If a written request has not been received within the
30 day time period, the ineligible determination will be final. The
hearing decision shall be final.
5:93-9.2 Length of controls
(a) In developing housing elements, municipalities shall
determine measures to assure that newly constructed low and
moderate income sales units remain affordable to low and moderate
income households for an appropriate period of not less than 20
years. The authority shall do so by requiring all conveyances of newly
constructed low and moderate income sales units subject to the Act,
to contain the [restrictive covenant] deed restriction and mortgage
lien adopted by the Council. (See Appendix E)
(b) Municipalities receiving State aid pursuant to P.L. 1978, c.14
(N.J.S.A. 52:27D-178 et seq.) that exhibit one of the characteristics
delineated in N.J.A.C. 5:93-2.3(b) shall adopt measures to assure
that newly constructed low and moderate income sales units remain
affordable to low and moderate income households for a period of
not less than 10 years. The authority shall do so by requiring all
conveyances of newly constructed low and moderate income sales
units subject to the Act to contain the [restrictive covenant] deed
restriction and mortgage lien adopted by the Council. (See Appendix E)
(c) Rehabilitated owner-occupied single family housing units that
are improved to code standard shall be subject to affordability
controls for at least six years.
(d) Rehabilitated renter-occupied housing units that are improved
to code standard shall be subject to affordability controls for at least
10 years.
(e) Municipalities shall adopt measures to assure that newly constructed low and moderate income rental units remain affordable
to low and moderate income households for a period of [at least
20] 30 years. Municipalities receiving State aid pursuant to P.L. 1978,
c.14 (N.J.S.A. 52:27D-178 et seq.) that exhibit one of the characteristics delineated in N.J.A.C. 5:93-2.3(b) shall adopt measures to
assure that newly constructed low and moderate income rental units
remain affordable to low and moderate income households for a
period of at least 10 years. Mfordability controls on rental units may
exceed the prescribed periods if the developer agrees to a longer
period.
(f) Housing units created through conversion of a non-residential
structure shall be considered a new housing unit and shall be subject
to controls on affordability as delineated in (a), (b) and (e) above.
(g) Aft'ordability controls on accessory apartments shall be for
a period of at least 10 years. However, in order to be eligible for
a rental bonus, (pursuant to N..J.A.C. 5:93-5.13) controls on affordability shall extend for a period of 30 years.
(h) Alternative living arrangements shall be controlled in a manner, suitable to the Council, that provides assurances that such a
facility will house low and moderate income households for at least
10 years.
5:93-9.3

General provisions concerning uniform deed restriction
liens and enforcement through certificates of occupancy
or reoccupancy on sales units
(a) No municipality shall issue a certificate of occupancy for initial
occupancy of a low or moderate income sales unit unless there is
a written determination by the authority that the unit is to be
controlled by a deed restriction and mortgage lien as adopted by
the Council. The authority shall make such determination within 10
days of receipt of a proposed deed restriction and mortgage lien.
Amendments to the deed restriction and lien shall be permitted only
if they have been approved by the Council. A request for an amendment to the deed restriction and lien may be made by the authority,
the municipality or a developer.
(b) No municipality shall permit the initial occupancy of a low
or moderate income sales unit prior to issuance of a certificate of
occupancy in accordance with (a) above.
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(c) Municipalities shall, by ordinance, require a certificate of
reoccupancy for any occupancy of a low or moderate income sales
unit resulting from a resale and shall not issue such certificate unless
there is a written determination by the authority that the unit is
to be controlled by the deed restriction and mortgage lien prior to
issuance of a certificate of occupancy, regardless of whether the
sellers had executed the deed restriction and mortgage lien adopted
by the Council upon acquisition of the property. The authority shall
make such determination within 10 days of receipt of a proposed
deed restriction and mortgage lien.
(d) The certificate of reoccupancy shall not be required in sales
for which controls are allowed to expire or in which the repayment
option is being exercised pursuant to N.J.A.C. 5:93-9.4.
(e) The mortgage lien and the [restrictive covenant] deed restriction shall be filed with the records office of the county in which
the unit is located. The lien and [restrictive covenant] deed restriction shall be in the form adopted by the Council, as delineated in
the Appendix E, unless amendments have been approved by the
Council, for a specific municipality.
(f) The [restrictive covenant] deed restriction, including the repayment clause, and the mortgage lien shall have priority over all
mortgages on the property except for a first mortgage placed on
the property by the mortgagee prior to the expiration of resale
controls.
5:93-9.4 Option to buy sales units
(a) The [restrictive covenant] deed restriction governing the deeds
of low and moderate income units shall include an option permitting
purchase of the affordable housing unit at the maximum allowable
restricted sales price at the time of the first non-exempt sale after
controls on affordability have been in effect on the unit for the
period, specified in N.J.A.C. 5:93-9.2. The option to buy shall be
available to the municipality, the Department of Community Mfairs,
the Agency, or a qualified non-profit as defined in this chapter.
(b) All [restrictive covenants] deed restrictions governing low and
moderate income units shall require the owner to notify the authority
and the Council by certified mail of any intent to sell the unit 90
days prior to entering into an agreement for the first non-exempt
sale after controls have been in effect on the housing unit for the
period specfied in N.J.A.C. 5:93-9.2.
(c) Upon receipt of such notice, the option to buy the unit at
the maximum allowable restricted sales price or any mutually
agreeable sales price that does not exceed the maximum allowable
restricted sales price shall be available for 90 days. The authority
shall notify the municipality, the Department of Community Mfairs,
the Agency, and the Council that the unit is for sale. If the
municipality exercises this option, it may enter into a contract of
sale. If the municipality fails to exercise this option within 90 days,
the first of the other entities giving notice to the seller of its intent
to purchase during the 90 day period, shall be entitled to purchase
the unit. If the option to purchase the unit at the maximum allowable
restricted sales price is not exercised by a written offer to purchase
the housing unit within 90 days of receipt of the intent to sell, the
owner may proceed to sell the housing unit (pursuant to N..J.A.C.
5:93-9.8). If the owner does not sell the unit within one year of the
date of the delivery of notice of intent to sell, the option to buy
the unit shall be restored and the owner shall be required to submit
a new notice of intent to sell 90 days prior to any future proposed
date of sale.
(d) Any option to buy a housing unit at the maximum allowable
restricted sales price shall be exercised by certified mail and shall
be deemed exercised upon mailing.
5:93-9.5 Municipal option; sales units
(a) Any municipality that elects to purchase a low or moderate
income unit pursuant to N.J.A.C. 5:93-9.4 may:
1. Conveyor rent the housing unit to a low or moderate income
purchaser or tenant at a price or rent not to exceed the maximum
allowable restricted sales price or rent [for a period of up to 20
years] provided the unit is controlled by a deed restriction in
accordance with Exhibit E or an alternative approved by the Council; or;
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2. Convey the unit at fair market value subject to the provisions
of (c) below.
(b) Municipalities that purchase low income housing units shall
maintain them as low income housing units.
(c) Municipalities that elect to purchase low or moderate income
housing units and convey them at a fair market value shall:
1. Notify the Council of any proposed sale and sales price 90 days
before closing;
2. Notify the Council of the price differential as defined in
N.J.A.C. 5:93-1.3; and
3. Deposit the price differential in an interest bearing housing
trust fund devoted solely to the creation, rehabilitation or
maintenance of low and moderate income housing.
(d) Money deposited in housing trust funds may not be expended
until the municipality submits and the Council approves a spending
plan in accordance with N.J.A.C. 5:93-5.1(c). Money deposited in
housing trust funds shall be subject to the restrictions, monitoring
requirements and penalties outlined in N.J.A.C. 5:93-8.15 through
17.
5:93-9.6 State option; sales units
(a) When the Department of Community Affairs or Agency elects
to purchase a low or moderate income unit pursuant to N.J.A.C.
5:93-9.4, it may:
1. Conveyor rent the housing unit to a low or moderate income
purchaser or tenant at a price or rent not to exceed the allowable
restricted sales price or rental; or
2. Convey the unit at fair market value and utilize the price
differential to subsidize the construction, rehabilitation or
maintenance of low and moderate income housing within the appropriate housing region.
5:93-9.7 Non-profit option; sales units
(a) Non-profit agencies may apply to the Council at any time for
the right to purchase low or moderate income units subsequent to
the period of controls on affordability [of up to 20 years] provided
the unit remains controlled by a deed restriction in accordance with
Appendix E, or an alternative approved by the Council.
(b) Non-profit agencies that have been designated by the Council
shall be eligible to purchase low or moderate income units pursuant
to NJ.A.C. 5:93-9.4 for the sole purpose of conveying or renting
the housing unit to a low or moderate income purchaser or tenant
at a price or rent not to exceed the allowable restricted sales price
or rental. Low income units shall be made available to low income
purchasers or tenants and the housing unit shall be regulated by
the [restrictive covenant] deed restriction and lien adopted by the
Council, and included in Appendix E, incorporated herein by reference. The term of the controls on affordability shall be the same
as those required by N.J.A.C. 5:93-9.2.
5:93-9.8 Seller option; sales units
(a) An eligible seller of a low or moderate income unit which
has been controlled for the period established in N.J.A.C. 5:93-9.2,
who has provided notice of an intent to sell, may proceed with the
sale if no eligible entity as outlined in N.J.A.C. 5:93-9.4(c) and 9.7
exercises its option to purchase within 90 days.
(b) Subject to NJ.A.C. 5:93-9.9, the seller may elect to:
1. Sell to a qualified low and moderate income household at a
price not to exceed the maximum permitted sales price in accordance
with existing Council rules, providing the unit is regulated by the
[restrictive covenant] deed restriction and lien adopted by the Council and included in Appendix E, incorporated herein by reference,
for a period of at least 20 years; or
2. Exercise the repayment option and sell to any purchaser at
market price, providing that 95 percent of the price differential is
paid to the authority, as an instrument of the municipality, at closing.
(c) If the sale will be to a qualified low and moderate income
household, the authority shall certify the income qualifications of
the purchaser and shall ensure the housing unit is regulated by the
[restrictive covenant] deed restriction and lien required by the Council, which has been included in Appendix E, incorporated herein
by reference.
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(d) The authority shall examine any contract of sale containing
a repayment option to determine if the proposed sales price bears
a reasonable relationship to the housing unit's fair market value.
In making this determination, the authority may rely on comparable
sales data or an appraisal. The authority shall not approve any
contract of sale where there is a determination that the sales price
does not bear a reasonable relationship to fair market value. The
authority shall make a determination within 20 days of receipt of
the contract of sale and shall calculate the repayment option payment.
(e) The authority shall adopt an appeal procedure by which a
seller may submit written documentation requesting the authority
to recompute the repayment obligation if the seller believes an error
has been made, or to reconsider a determination that a sales price
does not bear a reasonable relationship to fair market value. A
repayment obligation determination made as a result of an owner's
appeal shall be a final administrative determination of the authority.
(f) The repayment shall occur at the date of closing and transfer
of title for the first non-exempt transaction after the expiration of
controls on affordability.
(g) Repayment proceeds shall be deposited in a housing trust fund
(see N.J.A.C. 5:93-8.14) and may be used as per N.J.A.C. 5:93-8.15.
Money deposited in housing trust funds may not be expended until
the municipality submits and the Council approves a spending plan
(See N.J.A.C. 5:93-5.1(c».
5:93-9.9 Municipal rejection of repayment option; sales units
(a) A municipality shall have the right to determine that the most
desirable means of promoting an adequate supply of low and
moderate income housing is to prohibit the exercise of the repayment option and maintain controls on lower income housing units
sold within the municipality beyond the period required by N.J.A.C.
5:93-9.2. Such determination shall be made by resolution of the
municipal governing body and shall be effective upon filing with the
Council and the authority. The resolution shall specify the time
period for which the repayment option shall not be applicable.
During such period, no seller in the municipality may utilize the
repayment option permitted by N.J.A.C. 5:93-9.8.
(b) Municipalities that exercise the option outlined in (a) above
shall:
1. Provide public notice in a newspaper of general circulation; and
2. Notify the authority and Council of its governing body's action.
(c) The authority shall ensure that the deed restriction on all
affected housing units reflects the extended period of controls.
5:93-9.10 Continued application of options to create, rehabilitate
or maintain low and moderate income units; sales units
When a housing unit has been maintained as a low or moderate
income unit after controls have been in effect for the period specified
in N.J.A.C. 5:93-9.2, the [restrictive covenant] deed restriction governing the housing units shall allow municipalities, the State, nonprofit agencies and sellers of low and moderate income units to again
exercise all the same options as provided in this subchapter.
Eligible capital improvements prior to the expiration of
controls; sales units
(a) Property owners of single family, owner-occupied housing may
apply to the authority for permission to increase the maximum price
for eligible capital improvements. Eligible capital improvements shall
be those that render the unit suitable for a larger household. In
no event shall the maximum price of an improved housing unit
exceed the limits of affordability for the larger household. Property
owners shall apply to the authority if an increase in the maximum
sales price is sought.
(b) At resale, all items of property which are permanently affixed
to the units and/or were included when the unit was initially
restricted (for example, refrigerator, range, washer, dryer, dishwasher, wall to wall carpeting) shall be included in the maximum
allowable resale price. Other items of property may be sold to the
purchaser at a reasonable price that has been approved by the
authority at the time of signing the agreement to purchase. The
purchase of central air conditioning installed subsequent to the initial
sale of the unit and not included in the base price may be made
5:93-9.11
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a condition of the unit resale provided the price has been approved
by the authority. Unless otherwise permitted by the Council, the
purchase of any property other than central air conditioning shall
not be made a condition of the unit resale. The owner and the
purchaser must personally certify at the time of closing that no
unapproved transfer of funds for the purpose of selling and receiving
property has taken place at resale.
5:93-9.12 Subsidy to ensure affordability prior to the expiration of
controls; sales units
If the use of median income data adopted by the Council to index
the cost of housing renders a unit unaffordable to a low or moderate
income household at the time of resale, a municipality shall not lose
credit for the housing unit, provided that adequate controls on
affordability remain in place, but the municipality may subsidize the
housing unit to maintain affordability.
Impact of foreclosure on resale while controls are in
place; sales units
A judgment of foreclosure or a deed in lieu of foreclosure [by]
to a financial institution regulated by State and/or Federal law or
[by] to a lender on the secondary mortgage market (including, but
not limited to, the Federal National Mortgage Association, the Home
Loan Mortgage Corporation, the Government National Mortgage
Association or an entity acting on their behalf) shall extinguish
controls on affordable housing units provided there is compliance
with N.J.A.C. 5:93-9.14. Notice of foreclosure shall allow the
authority, the municipality, the Oepartment of Community Affairs,
the Agency or a non-profit entity to purchase the affordable housing
unit at the maximum permited sales price and maintain it as an
affordable unit for the balance of the intended period of controls.
Failure to purchase the affordable housing unit shall result in the
Council adding that unit to the municipal present and propective
fair share obligation. Failure of the financial institution to provide
notice of a foreclosure action to the authority shall not impair any
of the financial institution's rights to recoup loan proceeds; shall not
negate the extinguishment of controls or the validity of the
foreclosure; and shall create no cause of action against the financial
institution.
5:93-9.13

5:93-9.14 Excess proceeds upon foreclosures; sales units
In the event of a foreclosure sale, the owner of the affordable
housing unit shall be personally obligated to pay to the authority
responsible for assuring affordability, any surplus funds, but only to
the extent that such surplus funds exceed the difference between
the maximum price permitted at the time of foreclosure and the
amount necessary to redeem the debt to the financial institution,
including costs of foreclosure.
5:93-9.15 Annual indexed increases while controls are in place;
sales and rentals
(a) The price of an owner-occupied housing unit and the rents
of affordable housing units may increase annually based on the
percentage increase in the regional median income limit for each
housing region. [However, in] In no event shall the maximum resale
price established by the authority be lower than the last recorded
purchase price.
(b) With the exception of rentals constructed pursuant to low
income tax credit regulations, the rent of a low or moderate income
housing unit may be increased annually based on the percentage
increase in the Housing Consumer Price Index for the United States.
This increase shall not exceed nine percent in anyone year. Rents
for units constructed pursuant to low income tax credit regulations
shall be indexed pursuant to the regulations governing low income
tax credits.
5:93-9.16

Procedures for initial sales, resale prior to the expiration
of controls, and rentals
(a) Low and moderate income sales units shall not be offered to
non-income eligible households at initial sale without Council approval. Parties that petition the Council for such approval shall
document efforts to sell housing units to income eligible households
and shall adhere to the procedures outlined in N.J.A.C. 5:91-12.
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(b) Persons wishing to sell affordable units shall notify the
authority responsible for assuring affordability of the intent to sell.
If no eligible buyer enters a contract of sale for the unit within 90
days of notification, the authority shall have the option to purchase
the unit for a negotiated price that shall not exceed the maximum
price permitted based on the regional increase in the median income
as defined by HUO or other recognized standard adopted by the
Council. If the authority does not purchase the unit, the seller may
apply for permission to offer the unit to a non-income eligible
household at the maximum price permitted. The seller shall document efforts to sell the unit to an income eligible household as part
of this application. In reviewing the request, the authority shall
consider the specific reasons for any delay in seJling the housing
unit and the hardship to the seller in continuing to offer the
affordable unit to an income eligible applicant. The inabiJity to selJ
a unit for the maximum permitted resale price shalJ not, in itself,
be considered an appropriate reason for allowing a housing unit
to be sold to a non-income eligible household. If the request is
granted, the seller may offer a low income housing unit to a
moderate income household and a moderate income housing unit
to a household earning in excess of 80 percent of median. In no
case shall the seller be permitted to receive more than the maximum
price permitted. In no case shall a sale pursuant to this section
eliminate the resale controls on the unit or permit any subsequent
seller to convey the unit except in full compliance with the terms
of this subchapter.
(c) Owners of low and moderate income rental units shall not
offer rental units to non-income eligible households without prior
approval of the Council. Parties that petition for such approval shall
document all efforts to rent to income eligible households and
demonstrate to the satisfaction of the Council that alternatives, such
as a reduction in rent, is not feasible. Parties that petition the Council
shall adhere to the procedures outlined in N.J.A.C. 5:91-12.
SUBCHAPTER 10. COST GENERATION
5:93-10.1 Purpose and scope
(a) Section 14(b) of the Fair Housing Act (N.J.SA 52:270-301
et seq.) incorporates the need to eliminate unnecessary cost generating features from municipal land use ordinances as a requirement
of substantive certification. In order to receive and retain substantive
certification, municipalities shall eliminate development standards
that are not essential to protect the public welfare and to expedite
(or "fast track") municipal approvals/denials on inclusionary
development applications. In order to expedite the review of development applications, municipalities shall cooperate with developers of inclusionary developments in scheduling pre-application
conferences. Municipal boards shall schedule regular and special
monthly meetings (as needed) and provide ample time at these
meetings to consider the merits of the inclusionary development
application. The goal of such a schedule is to act on a development
application within time limits approximating those outlined in the
Municipal Land Use Law (N.J.S.A. 40:550-1 et seq.) Failure to
expedite the approval/denial of an inclusionary development application shall be considered a reason for revoking substantive certification.
(b) Inclusionary developments that are included in a housing
element and fair share plan have proceeded through a very public
process. Therefore, the focus of municipal review shall not be
whether the sites are properly zoned. Rather, the focus shall be
whether the design of the inclusionary development is consistent with
the zoning ordinance and the mandate of the Fair Housing Act
regarding unnecessary cost generating features. Municipalities shall
be expected to cooperate with developers of inclusionary developments in granting reasonable variances necessary to construct the
inclusionary development.
5:93-10.2 Standards
(a) In reviewing the fair share plans, the Council shall use the
standards promulgated pursuant to N.J.S.A. 40:550-40.1 through
40.7 (P.L. 1993 c.32) as a frame of reference. Municipalities that
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wish to impose more stringent standards s~all be?J the burd~~ of
justifying the need for such standards. In Its re~lew of mUnicipal
ordinances, the Council shall give special attention to:
1. The combined impact of requirements that cumulatively prevent an inclusionary development from achieving the density and
set-aside necessary to address the municipal fair share. Examples
of such requirements include but are not limited to: bUil~ing setbacks, spacing between buildings, impervious surface reqUirements
and open space requirements;
.
2. Requirements to provide oversize water and sewer mams to
accommodate future development without a reasonable prospect for
reimbursement;
3. Excessive road width, pavement specifications and parking
requirements;
.
4. [Requirements for sidewalks and paved paths m excess of those
required in the "Model Subdivision and Site Plan Ordinance"]
Excessive requirements for sidewalks and paved paths;
5. Excessive culvert and pumping station requirements; and
6. Excessive landscape, buffering and reforestation requirements.
(b) Municipal housing elements and fai~ share pla~s shall allow
for phased construction and phased ~ondmg .of on:slte, [and] offsite and off-tract improvements reqUired of mcluslonary developments.
(c) The Council shall not permit restrictions on the bedroom mix
of the market rate units within an inclusionary development.
5:93-10.3 Special studies/escrow accounts
(a) It is common for municipalities to require !nclusiona~ developers to conduct special studies rela~ed to. the fiscal, traffic and
environmental impacts of proposed mcluslonary developments.
These studies are then reviewed by municipal professionals who are
paid from escrow accounts funded by the inclusionary developer ~s
a requirement of the municipal review of the development apphcation. The Council has determined that these studies shall not be
used to alter the density of sites that are part of the municipal
substantive certification. Such studies may be used to foster proper
design and to determine pro-rata off-site and off-tract improvements. The Council has also determined that it is unnecessary for
developers of inclusionary developments ~o pay. for the initial
preparation of such a study and for Its review. Therefo~e,
municipalities that receive substantive certif!catio.n shall of~er mclusionary developers the option of preparmg fiSCal, traffiC a~d
environmental impact studies or choosing a consultant from a hst
of at least three professionals (prepared by the municipality) to
prepare the studies. If the developer chooses a c0!1~ult~nt from the
municipally prepared list, the developer and mUnlclpahty shall rely
on the consultant's recommendations.
(b) Fees to review development applications shall. be estima~ed
prior to payment of filing fees. Developers shall be. entltl~d to review
all charges against any escrowed fees and be provided with monthly
accounting reports upon request.
5:93-10.4 Relief subsequent to substantive certification
(a) Developers may provide ~ot~ce to t~e Council of. t?e ~ate they
filed their development apphcatlOn with the mUnlclpahty. The
municipality need not have deemed the application complete for the
developer to provide such notice.
..
(b) Developers and/or municipalities that cannot agree on specific
standards that apply to a specific inclusionary developmen.t may
request the Council to provide a mediator to resolve the dlspu.te.
The resulting mediation shall not require a ~r~nsfe~ to the Office
of Administrative Law pursuant to the Administrative Procedures
Act.
(c) Inclusionary developers may seek an adminis~rati~e orde.r. to
expedite the municipal review of a development apphcatIon by flhng
a motion pursuant to N.J.A.C. 5:91-12. Developers need not request
mediation pursuant to (b) above in order to file such a motion; and
the Council may hear such a motion concurrent with any such
mediation.
(d) Inclusionary developers may request the C01;1ncil to a.ct as an
advocate for inclusionary developments that reqUire permits from
DEPE and DOT.
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5:93-10.5 Revocation of substantive certification
A Council determination, after a hearing conducted pursuant to
the Administrative Procedure Act, N.J.S.A. 52:14B-l et seq., that
a municipality has delayed action on an inclu~ionary development
application, required unnecessary cost generatmg standards or obstructed the construction of an inclusionary development may result
in Council action revoking substantive certification.
SUBCHAPTER 11. AFFIRMATIVE MARKETING
[5:93-11.1 The affirmative marketing plan.; definiti~n and conten~s
(a) The affirmative marketing plan IS a regIOnal ~a~ketmg
strategy designed to attract buyers and/or renters of all ma~onty and
minority groups, regardless of sex, age or number of children, to
housing units which are being marketed by a developer or sponsor
of affordable housing. It is a continuing program and covers the
period of deed restriction.
. .
(b) The affirmative marketing plan shall proVide the followmg
information:
1. The name and address of the project;
2. The number of units, including the number of sales and rental
units;
3. The price of sales and/or rental units;
4. The approximate starting date for advertising to target groups
and for initial occupancy;
5. The name of rental manager and/or sales agent; and
.
6. A description of outreach efforts to groups that are not readtiy
reached by commercial media efforts (see N.J.A.C. 5:93-11.4 for
advertising program details).
.
(c) The affirmative marketing plan shall be a part of the fair share
plan and shall be referenced by ordinance.
5:93-11.2 Training and general responsibilities
(a) The municipality shall assure the affirmative marketing of low
and moderate income units. Municipalities shall designate a
municipal authority to be responsible for implem~~ting the ~f
firmative marketing plan. A representative of the mUnicipal authonty
shall attend an affirmative marketing training program approved by
the Council. The municipality may contract with other agencies to
administer the affirmative marketing program and the actual sales
and rentals of the units. However, such a contract does not relieve
the municipality of its responsibility to assure affirmative marketing
of low and moderate income units.
(b) In implementing an affirmative marketing program,. a
municipality may delegate specific tasks to a developer of an mclusionary development provided that all applicant and sales .r~cor~s
of low and moderate income units are returned to the mUnlclpahty
for reporting purposes and t.o aid. with fut~re resales. .. ..
(c) In implementing the affirmative marketmg plan, mUnlclpahtI~s
shall provide counseling in areas of mortgage and rental quahfication.
5:93-11.3 Advertising program
(a) The advertising program shall outline methods to be used in
reaching all segments of the eligible ~opulation..
..
(b) The plan shall describe the media to be used m advertIsmg
the availability of housing, including:
1. Newspapers of general circulation;
2. Radio stations;
3. Television stations, local cable, etc.;
4. Other types of media, including publications of limited ci~c.ula
tion, such as neighborhood oriented weekly newspapers, rehglous
publications, and the publications of local real estate industry groups;
and
5. Brochures and flyers. Brochures and flyers may be designed
to meet specific housing information needs of those persons who
are members of minority groups. For example, such brochures and
flyers may utilize language translations..
.
(c) The advertising process for each mciuslOnary development
shall begin at least three months prior to expected occupancy.
(d) Applications for low and mOd.erate. inco~e housing ~~all be
available in several convenient locatIOns, mcludmg, at a mmlmum,
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the municipal administrative building(s), the municipal library and
at the developer's sales office.
(e) If the cost of advertising low and moderate income units are
to be a developer's responsibility, the requirement shall be a condition of the municipal planning board's approval.
5:93-11.4

Marketing for initial sales and/or rent up; composition
of marketing pool
(a) Households that apply for low and moderate income housing
shall be screened for preliminary income eligibility by comparing
their total income to the low and moderate income limits adopted
by the Council, in accordance with this chapter. Applicants shall be
notified as to their eligibility status.
(b) In order to insure a sufficient supply of qualified applicants,
the advertising process shall continue until at least 10 income-eligible
applicants, determined eligible in accordance with (a) above, have
applied for each low and moderate income unit available or until
all the low and moderate units within the inclusionary development
are under contract for sale.
(c) Having screened applicants for preliminary income eligibility,
the municipal authority may analyze the income and household sizes
of applicants to determine which applicants have the assets and/or
income necessary to purchase or rent each available low or moderate
income unit.
(d) The municipal authority shall interview each applicant to:
verify the applicant's income; determine the applicant's asset availability; and review the applicant's credit history. Applicants shall be
required to submit income verification for each household member
18 years or older. This process shall be utilized in establishing the
final certified applicant group.
(e) If there are more certified applicants than low and moderate
income units, municipalities shall utilize a method of random selection to determine which certified applicants shall have the opportunity to rent or buy low and moderate income units. Reviewing applications as they are received (first come/first served) shall be an
acceptable method of random selection. Therefore, as soon as an
applicant is included in the certified applicant group, pursuant to
(d) above, the applicant may be offered a low or moderate income
unit.
(f) The process described in (a) through (e) above may run
concurrently as households apply for low and moderate income units
and shall be repeated until all low and moderate income units are
occupied.
5:93-11.5 Continuing marketing activities
(a) The types of activities to be undertaken after the completion
of initial occupancy of sales and rental units in order to fill vacancies
resulting from normal turnover shall include:
1. Marketing activities to maintain a current pool of at least five
income eligible applicants, determined eligible in accordance with
N.J.A.C. 5:93-11.4(a), for each low and moderate unit;
2. Prescreened lists, which shall be updated annually by contacting
each applicant and requesting an updated correction of income
changes and family size; and
3. As units become available, the municipal authority shall select
eligible applicants for the units, as described in N.J.A.C. 5:93-11.4(c)
through (f).
5:93-11.6 Monitoring and plan submission deadlines
(a) Municipalities shall evaluate the results of their affirmative
marketing activities and file a report with the Council by August
30th of each year. Such report shall include:
1. Monitoring forms approved by the Council;
2. Copies of any brochures, flyers, print advertisements and application forms used in the municipal affirmative marketing program;
3. An evaluation of the income and demographic characteristics
of each applicant of low and moderate income housing, as well as
the occupants of the units; and
4. An evaluation of any necessary adjustments in the affirmative
marketing program as a result of the evaluation in (a) above.
(b) The Council shall review and assess the effectiveness of the
municipal affirmative marketing program. If it is deemed that the
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affirmative marketing program is not effective, the municipality shall
be required to amend the program.
5:93-11.7 Residency preference
(a) Municipalities may provide an occupancy preference for up
to 50 percent of the low and moderate income units created in each
inclusionary development. At initial occupancy and reoccupancy,
income eligible households that reside or work in the municipality
may be given the first opportunity to purchase or rent low and
moderate income units up to this 50 percent limitation. These
applicants shall be selected at random from a pool of certified
applicants that reside or work in the municipality.
(b) Municipalities that choose to provide the residency
preferences outlined in (a) above shall create a separate pool of
non-resident certified applicants from the housing region that shall
be selected at random for at least 50 percent of the low and moderate
income units created in the municipality. Resident applicants who
were not selected in the first pool may be placed in this regional
pool.
(c) Urban aid municipalities shall be exempt from the residency
preference limitations outlined in N.J.AC. 5:93-11.7(a) and (b).
Urban aid municipalities shall affirmatively market, but may provide
an occupancy preference for all low and moderate income units
created in the municipality.]

5:92·11.1 The affirmative marketing plan; definition and contents
(a) The affirmative marketing plan is a regional marketing
strategy designed to attract buyers and/or renters of all mlijority
and minority groups, regardless of sex, age or number of children,
to housing units which are being marketed by a developer or sponsor
of affordable housing. It is a continuing program and covers the
period of deed restriction.
(b) The affirmative marketing plan shall provide the following
information:
1. The name and address of the project;
2. The number of units, including the number of sales and rental
units;
3. The price of sales and/or rental units;
4. The name of the rental manager and/or sales agent;
5. A description of outreach efforts to groups that are not readily
reached by commercial media efforts (See N,J.A.C. 5:92-11.3 for
advertising program details); and
6. A description of the random selection method that will be used
to select occupants of low and moderate income housing.
(c) The affirmative marketing plan shall be a part of the fair
share plan and shall be referenced by ordinance.
5:92-11.2 Training and general responsibilities
(a) The municipality shall assure the affirmative marketing of
low and moderate income units. Municipalities shan designate a
municipal authority to be responsible for implementing the affirmative marketing plan. A representative of the municipal
authority shall attend an affirmative marketing training program
approved by the Council. The municipality may contract with other
agencies to administer the affirmative marketing program and the
actual sales and rentals of the units. Where a municipality contracts
with another agency to administer the affirmative marketing program, the municipality shall appoint a housing officer that shan
act as a liaison to the contracting agency. In addition, where the
contracting agency is not responsible for the entire affirmative
marketing program, the municipality shall outline who or what
municipal agency is responsible for the remaining portion of the
affirmative marketing program.
(b) In implementing an affirmative marketing program, a
municipality may delegate specific tasks to a developer of an inc1usionary development provided that all applicant and sales records
of low and moderate income units are returned to the municipality
for reporting purposes and to aid with future resales.
(c) In implementing the affirmative marketing plan, municipalities shall be responsible for providing counseling services to
low and moderate income applicants on subjects such as budgeting,
credit issues, mortgage qualifications, rental lease requirements,
and landlord/tenant law.
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5:92-11.3 Marketing program
(a) The advertising program shall be designed to reach all segments of the eligible population within the housing region.
(b) The plan shall describe the media to be used in advertising
and publicizing the availability of housing. In developing the plan,
the municipality shall consider the use of language translations. The
plan shall include the following:
1. The names of specific newspapers with circulation throughout
the housing region;
2. The names of specific radio and television stations broadcasting throughout the housing region;
3. The names of other publications circulated within the housing
region that are likely to be read by low and moderate income
households, such as neighborhood oriented weekly newspapers, religious publications and organizational newsletters;
4. The names of employers throughout the housing region that
will be contacted to post advertisements and distribute flyers regarding available low and moderate income housing;
5. The names of specific community and regional organizations
that will aid in soliciting low and moderate income applicants. Such
organizations may include non-profit, religious, governmental,
fraternal, civic, and other organizations.
(c) The marketing process for available low and moderate income
units shall begin at least four months prior to expected occupancy.
In implementing the marketing program, there shall be at least one
paid advertisement in a newspaper of general circulation within the
housing region during the first week of the marketing program. Such
advertisement shall include at least the following:
1. The location of the units;
2. Directions to the housing units;
3. A range of prices for the housing units;
4. The size, as measured in bedrooms, of the housing units;
5. The maximum income permitted to qualify for the housing
units;
6. The location of applications for the housing units; and
7. The business hours when interested households may obtain an
application for a housing unit.
(d) Applications for low and moderate income housing shall be
available in several convenient locations, including, at a minimum,
the municipal administrative building(s), the municipal library and
at the developer's sales office. Applications shall be mailed to
prospective applicants upon request.
(e) If the cost of advertising low and moderate income units are
to be a developer's responsibility, the requirement shall be a condition of the municipal planning board's approval.
5:92·11.4 Marketing for initial sales and/or rent up; composition
of marketing pool
(a) Households that apply for low and moderate income housing
shall be screened for preliminary income eligibility by comparing
their total income to the low and moderate income limits adopted
by the Council. Applicants shall be notified as to their eligibility
status.
(b) Having screened applicants for preliminary income eligibility,
the municipal authority may analyze the income and household sizes
of applicants to determine which applicants have the assets and/
or income necessary to purchase or rent each available low or
moderate income unit.
(c) The municipal authority shall interview each applicant and
utilize the procedures outlined in NJ.A.C. 5:93-9.1 to: verify the
applicant's income and household size; determine the applicant's
asset availability; and review the applicant's credit history. Applicants shall be required to submit income vertification for each
household member 18 years or older. This process shall be utilized
in establishing the final certified applicant group.
(d) The process described in (a) through (c) above may begin
no sooner than one month after the advertising program outlined
in NJ.A.C. 5:93-11.3 begins. Households shall be selected to proceed
through the process described in (a) through (c) above through a
method of random selection. Households shall be certified for low
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and moderate income units using the procedures outlined in
NJ.A.C. 5:93-9.1. The process described in (a) through (c) shall be
continued until all the low and moderate income units are occupied.
5:92-11.5 Continuing marketing activities
(a) The types of activities to be undertaken after the completion
of initial occupancy of sales and rental units in order to fill vacancies
resulting from normal turnover shall include:
1. Insuring a sufficient supply of income eligible applicants by
continuing to implement the marketing plan throughout the housing
region, as outlined in NJ.A.C. 5:93·11.3. At a minimum, the
municipality shall maintain a current pool of at least five income
eligible applicants for each low and moderate income unit.
2. Contacting each income eligible applicant annually to request
updated information regarding income and family size.
(b) As units become available, the municipal authority shall select
eligible applicants for the units, as described in NJ.A.C. 5:92-11.4(b)
through (d) until the units are occupied by low and moderate income
households.
5:92-11.6 Monitoring and reporting requirements
(a) Municipalities shall collect information on each applicant for
low and moderate income housing on forms approved by the
Council.
(b) Municipalities shall evaluate the results of their affirmative
marketing activities and file a report with the Council by August
30 of each year. Such report shall include:
1. Monitoring forms approved by the Council;
2. An evaluation of the income and demographic characteristics
of each applicant of low and moderate income housing, as well as
the occupants of the units; and
3. An evaluation of any necessary adjustments in the affirmative
marketing program as a result of the evaluation in (a) above.
(b) The Council shall review and assess the effectiveness of the
municipal affirmative marketing program. If it is deemed that the
affirmative marketing program is not effective, the municipality
shall be required to amend the program.
5:92-11.7 Residency preference
(a) Municipalities may provide an occupancy preference for low
and moderate income units created within the municipality that
responds to the municipal rehabilitation component.
(b) Municipalities may provide an occupancy preference to low
and moderate income households that reside or work in the housing
region. Such a preference may apply to all low and moderate income
units created within the municipality.
SUBCHAPTER 12.

MONITORING

5:93-12.1 Completion of monitoring forms
(a) A municipality that has received substantive certification shall
complete monitoring forms adopted by the Council and submit them
to the Council no later than August 30 of each year. Failure to submit
monitoring forms in a timely manner may result in a Council action,
including:
1. The revocation of substantive certification;
2. The revocation of the certification required to collect development fees; and/or
3. Such other action as the Council may determine necessary.
SUBCHAPTER 13.

SITE SPECIFIC RELIEF AND
THE STATE DEVELOPMENT AND
REDEVELOPMENT PLAN (SDRP)

5:93-13.1 Purpose and scope
(a) The Fair Housing Act allows municipalities two years following the filing of a housing element to petition for substantive
certification. Municipalities that file housing elements with the Council prior to an exclusionary lawsuit and petition or are sued within
two years of such filing shall not, except in extraordinary situations
(see N.J.A.C. 5:91-4.5) be subject to the Council granting site specific
relief to an objector of the municipal housing element. Municipalities
that do not petition or are not sued within two years of filing a
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housing element may be subject to the Council granting site specific
relief to one or more objectors. The process of granting such relief
is outlined in N.J.A.C. 5:91[-1 et seq].
(b) The Fair Housing Act at N.J.S.A. 52:27D-307 directs the
Council to "give appropriate weight" in carrying out its duties to
the implementation of the SDRP. It is the purpose of this subchapter
to outline the way in which the goals and policies of the SDRP will
be considered by the Council in awarding site specific relief to an
objector to a municipal housing element. This process relies upon
the SDRP's definitions of "Planning Areas" and "Centers." The
principles outlined in the subchapter are illustrated in Appendix G.
5:93-13.2 Site-specific relief in Planning Areas 1 and 2
When considering granting site-specific relief to an objector in
Planning Area 1 or 2, the Council shall grant such relief if the
Council determines that the objector's site is available, approvable,
developable and suitable.
5:93-13.3 Site-specific relief in Planning Area 3
(a) When considering granting site-specific relief to an objector
in Planning Area 3, the Council shall determine if the realistic
development potential within the development boundaries of centers
and Planning Areas 1 and/or 2 is adequate to address the municipal
inclusionary component.
1. If the objector's site is located within a center, the Council shall
presumptively grant relief if the site is available, approvable, developable and suitable.
2. If the realistic development potential within the development
boundaries of centers and Planning Areas 1 and/or 2 is adequate
to address the municipal inclusionary component and the objector's
site is not located in a center, the Council shall deny relief to the
objector.
3. If the realistic development potential within the development
boundaries of centers and Planning Areas 1 and/or 2 is not adequate
to address the municipal inclusionary component:
i. The Council shall grant relief to sites that are suitable if it
determines the site lies within a center or Planning Area 1 and/or
2; has access to infrastructure; or that infrastructure can be easily
extended from Planning Area 2;
ii. Where the objector's site does not lie within a center or
Planning Area 1 and/or 2, does not have access to infrastructure
or where infrastructure cannot be easily extended from Planning
Area 2, the Council shall render a decision on granting relief after
consideration of:
(1) A report from the Office of State Planning that contains
recommendations pertaining to the appropriateness of the area
surrounding the objector's site for center designation; and
(2) The presence of other suitable sites serviced by infrastructure
or to which infrastructure can easily be extended from Planning
Area 2.
5:93-13.4 Site-specific relief in Planning Areas 4 and 5
(a) When considering granting site-specific relief to an objector
in Planning Areas 4 and 5, the Council shall determine if the realistic
development potential within the development boundaries of centers
and Planning Areas 1 and/or 2 is adequate to address the municipal
inclusionary component.
1. If the objector's site is located within a center, the Council shall
presumptively grant relief if the site is available, approvable, developable and suitable.
2. If the realistic development potential within the development
boundaries of centers and Planning Areas 1 and/or 2 is adequate
to address the municipal inclusionary component, and the objector's
site is not located in a center, the Council shall deny relief to the
objector.
3. If the realistic development potential within the development
boundaries of centers and Planning Areas 1 and/or 2 is not adequate
to address the municipal inclusionary component, the Council shall
render a decision on granting relief after consideration of a report
from the Office of State Planning that contains recommendations
pertaining to the appropriateness of the area surrounding the objector's site for center designation.
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SUBCHAPTER 14. ONE THOUSAND UNIT LIMITATION
5:93-14.1 General
No municipality shall be required to address a fair share beyond
1,000 units within six years from the grant of substantive certification, unless it is demonstrated, following an objection and an evidentiary hearing, based upon th fact and circumstances of the affected
municipality that it is likely that the municipality through its zoning
powers could create a realistic opportunity for more than 1,000 low
and moderate income units within the six year period. The facts
and circumstances which shall determine whether a municipality's
fair share shall exceed 1,000 units shall be a finding that the
municipality has issued more than 5,000 certificates of occupancy
for residential units in the six year period preceding the petition
for substantive certification.

SUBCHAPTER 15. WAIVER PROVISIONS
5:93-15.1 Waiver
(a) Any party may request a waiver from a specific requirement
of the Council's rules at N..J.A.C. 5:91, 5:92 and 5:93 at any time.
Such a waiver may be requested as part of a municipal petition,
by motion in conformance with N..J.A.C. 5:91-12, or in such other
form as the Council may determine, consistent with its procedural
rules at N..J.A.C. 5:91.
(b) The Council will grant waivers from specific provisions of its
rules if it determines:
1. That such a waiver fosters the production of low and moderate
income housing;
2. That such a waiver fosters the intent of, if not the letter of,
its rules; or
3. Where the strict application of the rule would create an unnecessary hardship.
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APPENDIX A
METHODOLOGY

INTRODUCTION
The section that follows details the procedures required to calculate
the municipal low- and moderate-income housing obligation in New
Jersey. Included here are procedures to calculate affordable housing
need as well as the changes in these procedures that are included in
the second round of affordable housing numbers. These changes emerge
as a result of: (1) housing data that is no longer available in the 1990
U.S. Census; (2) improvements in methodological approaches that have
emerged during the first round of implementation; and (3) a desire to
hone the methodology so that it better interprets the Mount Laurel
affordable housing mandate.
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The procedures reflect the work of three primary groups:
1. The consultants at Rutgers University, Center for Urban Policy
Research (CUPR);
2. The Methodology Subcommittee of the New Jersey Council on
Affordable Housing (COAH), including participating COAH staff; and
3. The Working Group of professionals experienced in low- and
moderate-income housing who have met regularly and provided input
at several critical steps.
The basic method of housing need determination has been continued
despite its complexity because it is fair and impartial and because it
embodies the most up-to-date and sophisticated procedures for housing
need determination and allocation. It has been accepted by field practitioners, its procedures are understood and used by these individuals, and
the method's results are both internally consistent and intuitively correct.
The existing system's procedures have been challenged in numerous
court cases and have prevailed in almost every instance due to their
accuracy and thoroughness.
The revised 1987-1999 procedures have evolved over a year-long
period in which every aspect of the methodology has been reviewed and
either retained or reworked. The procedure, while accepted and understood, will continue to be reviewed for its currency and adequacy as the
second round of numbers unfolds and is discussed.
NEW JERSEY COUNCIL ON AFFORDABLE HOUSING (COAH)
AFFORDABLE HOUSING NEED NUMBERS-1987-1999
A.
B.
C.
D.
E.
F.

H.

Indigenous Need
Reallocated Present Need
Present Need
Prospective Need
Total Need
Prior-Cycle Prospective
Need
Secondary Sources of
Supply (-) and
Demand (+)
1. Demolitions
2. Filtering
3. Conversions
4. Spontaneous
Rehabilitation
Pre-Credited Need

I.

Reduction

J.

Pre-1987 Credits

G.

[K. Undeveloped Land Cap
[L.]K. 20-Percent Cap

42,739
17,542
60,281
42,127
102,408
38,202

8,037
-20,185
- 8,143

- [2,208]
2,116

[118,111]
118,203
-[27,841]
27,846
- [3,163]
3,166
- 3,068]
[725]
883

[M.]L.

Calculated Need

[N.]M. Calculated Need By
Region

[83,313]
86,308

Region
Northeast
Northwest
West Central
East Central
Southwest
South-Southwest

STATE TOTAL

Reallocated
Indigenous
Present and
Prospective Need"
Need
14,307
[4,086]
5,394
11,050
- [434]
347
4,755
3,938
4,575
[16,162]
17,628
4,332
[8,669]
8,683
3,720
[8,153]
8,273
[40,574]
42,739
43,569

Total
[18,393]
19,701
[10,616]
10,703
8,693
[20,737]
22,203
[13,001]
13,015
[11,873]
11,993
[83,313]
86,308

"These numbers are net of reduction, [pre-1987] prior-cycle credits, and
[undeveloped land and] the 20-percent cap[s].
PROCEDURES: DEVELOPING HOUSING REGIONS
Housing subregions related to journey-to-work have historically been
constructed using travel times on various categories of roads during
prime commuting periods. The first formal procedure for the accomplishment of this was published by the American Society of Planning Officials
in 1951, following planner-economist, J.D. Carroll's work on journeyto-work analysis and its importance in planning. Points on roads outward
from an employment center representing travel times would be connected
to each other in the same fashion as if one were to weave together points
in the spokes of a wheel. These zones of potential residence, emanating
outward from the center of an employment zone, would take on an
amoeba-like form as various gradations of roadways (collectors, arterials,
freeways, and so on) would allow different distances to be traveled for
the same travel time. The "isotime zones," as they were called,
represented an estimate of all places accessible from the employment
center within the time specified on the outer edge of the zone. These
were termed local markets or submarkets. 1
While this procedure may have gained acceptance for the delineation
of a submarket, clearly for data presentation purposes a more recognizable and permanent market area has had to be constructed. The
market area, while keyed to journey-to-work, had to take into account
the availability of employment and U.S. Census data to isolate centers
of employment. Historically, this was available only on a county basis
in the form of County Business Patterns, an annual tabulation of jobs
by category in the United States published by the U.S. Department of
Commerce. Recognizing the expanding scope of the market, FHA Techniques of Housing Market Analysis lists the prerequisites for housing
market delineation:
The location of actual and prospective employment centers
and the availability of transportation facilities of all types
underlie the selection of general loeational alternatives as
places of residence for the working population.
The housing market area usually extends beyond city limits
regardless of the magnitude of the market under consideration. In the larger markets, the market area may extend into
several adjoining counties through the outward growth of the
primary metropolitan area.
The actual delineation of a housing market area and submarket areas is determined primarily by Census area definitions. 2
Honsing Regions in New Jersey
Information on journey-to-work for New Jersey counties may be obtained from the 1990 Census to modify the 1980 Public Use Microdata
Sample (PUMS) for New Jersey-a five-percent sample of all New Jersey
households. 3 Information can be crafted to scrutinize times traveled oneway to work (in minutes) for all those employed in households as of
April 1990. Also a part of the data set are the origin and destination
of the worktrip. The information to be used in the initial grouping
procedure concerns worktrip origin and destination. This information is
used only at the county level, i.e., for each employed member of the
household, worktrip county of origin and county of destination. All
modes of travel are included: automobile, bus, rail, and miscellaneous
(walking, biking, and so on).
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The program chosen to group counties is the CLUSTER procedure
for the Statistical Analysis System (SAS) package. CLUSTER is a grouping procedure designed to help identify groups of observations that have
similar attributes. It partitions the data into a smaller number of groups
such that data units belonging to one group are "similar" in a certain
sense, while data units belonging to different groups are "dissimilar" in
the same sense. The procedure is dependent upon "distance" (value
separation) between variables. It is unique in that it assumes no conceptual associations or distance values a priori. CLUSTER computes its own
distance matrix and standardizes the matrix across the data set. 4

COMMUNI1Y AFFAIRS

Certain controls are placed on the grouping mechanism. Counties that
could be grouped based on similar commuting ties have to be contiguous.
In addition, no less than two nor more than four counties are allowed
to cluster as part of any group. These are the requirements of the Fair
Housing Act. The lower threshold is to ensure that no single county
appeared "left over"; the upper threshold was chosen to avoid large
commuting distances within anyone identified region. 5
After including certain judgmental decisions regarding the size of a
region and its capacity to handle need, as well as the necessary inclusion
in each region of at least one central city, the journey-to-work sorting
of counties takes the following form:

Group 1

Group 2

Group 3

Group 4

Group 5

Group 6

Bergen
Passaic
Hudson
Sussex

Essex
Morris
Union
Warren

Middlesex
Somerset
Hunterdon

Monmouth
Ocean
Mercer

Camden
Gloucester
Burlington

Atlantic
Cape May
Cumberland
Salem

(SEE MAP ON FOLLOWING PAGE)
The above distribution of counties reflects vacant land concentrations
and growing commuting ties between Sussex and the remaining counties
in Group 1, Warren and the remaining counties in Group 2, and Mercer
and the remaining counties in Group 4. Within each grouping, there
are sufficient vacant land and established or growing commuting ties;
also, each region has at least one established central city. This enables
affordable housing need to be absorbed by regions and regional contribution agreements (RCAs) to be effected within regions.
In most cases, the commuting ties between counties of these groups
are stronger among each other than between a single county of the group
and another group as a whole. There may be selected instances where
a single county of one group is related more intensely to a single adjacent
county of another group than to members of its own group; yet overall,
there are usually weaker commuting ties with the other group as a whole.
The above listings provide the necessary sort of constituent New Jersey
counties on both commuting ties and land sufficiency to implement
affordable housing goals.

INCOME QUALIFICATION OF THE LOW- AND MODERATEINCOME POPULATION

Data from the 1990 U.S. Census modifying the 1980 New Jersey Public
Use Microdata Sample (PUMS) is again used to qualify a household
according to HUD Section 86 family-income requirements. The PUMS
tapes contain records for a sample of housing units with information
on the characteristics of each unit as well as on the people who reside
in these units. Information from this file makes it possible initially to
eliminate all individuals living in institutions, group quarters, or as
boarders/lodgers from potential low- and moderate-income housing demand. This removes from direct count those people who comprise prison!
sanitarium, college, nursing home, boarderslboarding homes, and other
related populations.7 Sub-households and sub-families are not separately
distinguished as this would double-count existing housing deterioration,
and no information is available on how or if sub-families/sub-households
would choose to separate in the future. Thus, one household per unit
is counted. Applications for low- and moderate-income housing built
under the first round of Fair Housing Act compliance (1987-1993) indicate unit sharing-parts of families and unrelated individuals seeking
to reside together. This partially confirms continued, shared, or unrelated
household use of new low- and moderate-income housing units.
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NEW JERSEY COUNCIL ON AFFORDABLE HOUSING
HOUSING REGIONS (1993-1999)
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Once these selection procedures are undertaken, the PUMS may be
employed to array all households by size and income status. HUD
median family income for a region is determined, and 80 percent and
50 percent are assigned to household sizes of four for the upper limits
of moderate and low incomes, respectively. Each household size of more
or less than four is allowed a positive or negative adjustment of the 80
percent or 50 percent of median figure to qualify for moderate- or lowincome designation. 8 (This is based on the philosophy that if you have
more children/dependents or household members you can earn more
and still qualify for moderatellow income; in reverse fashion, if you have
fewer dependents or members, it is more difficult to qualify by
establishing a lower income for qualification.)
The procedure spelled out above separates low- and moderate-income
households, adjusted for household size, from all other households in
the region. This relative selection of a population qualifying for housing
need forms the basis of all need estimates. In subsequent steps, the
housing units occupied by these households are initially checked for
deterioration to determine Present Need. The number of income-defined
households is then projected into the future to determine Prospective
Need. The detailing of these steps is explained below.
PRESENT NEED
Indigenous Need
Indigenous Need is a component of Present Need which is the total
deficient housing signaled by surrogates unique to each community.
Where communities' deficient housing as a percentage of all occupied
housing units exceeds the regional average, their excess need is sent to
a housing pool for subsequent redistribution in the region. Housing from
the pool is reallocated to all communities in the region with the exception
of designated Urban Aid Cities. The Indigenous Need for communities
below the regional average of housing deficiency is their tabulated
deficient units. For those above the regional average, their Indigenous
Need is their deficient housing capped by the regional average percent
deterioration.
Recognizing the evolution of the concept of deteriorated housing from
1960 and earlier where enumerators attempted to physically identify bad
housing from field survey, to the current period where deficient housing
is isolated through housing-quality surrogates, information provided by
the 1990 Census is used to signal housing deficiency via surrogates. 9
Surrogates do not themselves confirm that a unit is deficient. They
indicate that if a unit has these characteristics, it most likely would be
independently found via field survey as deficient. Surrogates are developed by listing the characteristics of units found as deficient and
viewing which characteristics consistently are associated with field-confirmed deficiency. Six housing quality surrogates are used with structure
age to signal housing deficiency. The bulk of these indices represent the
culmination of numerous empirical studies on factors indicative of inferior versus superior housing quality; the remainder are clear surrogates
of inferior housing. lO They represent the full range of information available
on housing quality from the 1990 Census. No index is slighted, and all
are simultaneously employed. They include:
(a) Year Structure Built. A distinction is made between units built
before 1940 and from 1940 to 1990. This pre-World War II cutoff is
the classic differentation point of new versus old housing in the
literature. u
(1) Persons per Room. 1.01 or more persons per room is an index
of overcrowding.
(2) Plumbing Facilities. Inadequate plumbing is indicated by either
a lack of exclusive use of plumbing or incomplete plumbing facilities.
(3) Kitchen Facilities. Inadequate kitchen facilities are indicated by
shared use of a kitchen or the non-presence of a sink with piped water,
a stove, or a refrigerator.
(4) Heating Fuel. Inadequate heating is use of coal, coke, wood or
no fuel for heating.
(5) Sewer. Inadequate sewer services are indicated by a lack of
public12 sewer, septic tank, or cesspool.
(6) Water. Inadequate water supply is indicated by a lack of either
city water, drilled well, or dug well.
A unit has to have at least two characteristics to be isolated as deficient
once it qualifies as housing a low- or moderate-income family. Since age
is so highly correlated with structure deterioration and loss, if in 1990
the unit was more than fifty years old and had at least one other negative
housing characteristic, it is selected as deficient. If, on the other hand,
it was a newer unit in 1990, in the absence of the unit-age qualification,
two or more negative structural characteristics signal housing deficiency.
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Multiple deficient characteristics in a single housing unit is an important
concept. Using multiple indicators in a high probability of isolating bad
housing, yet a very low probability of classifying good housing as bad.
Three variables originally used to determine inadequate housing have
been replaced by three additional variables. Lack of central heat, four
or more stories with no elevator, and indirect access (passing through
another unit to get to one's own) are no longer reported by the U.S.
Census.
Three other variables related to both structural conditions and inferior
or superior housing condition replaced the indicators that are no longer
reported. These are:
(1) The use of nonstandard heating fuels or no fuel, indicating in most
cases temporary or marginal housing;
(2) Lack of public sewer, septic tank, or cesspool, indicating unsanitary
sewage disposal; and
(3) Lack of city water, a drilled well, or a dug well, also indicating
a less-than-adequate water supply.
It should be realized that any of these characteristics need not signal
deficiency on their own. The unit must be occupied by a poor household;
be more than 50 years old and contain a single deficiency; or be similarly
occupied, be 50 years old or less, but contain an additional detrimental
condition, to signal deficiency. Even then, the unit may not be actually
deficient, but there is a high probability that it will be subsequently lost
from the stock.
This procedure for establishing housing deficiency: (1) is drawn from
the literature of the field; (2) encompasses a broad array of physical
insufficiency including such items as incomplete or inadequate kitchen
and plumbing, crowding, inadequate heating fuels, and insufficient sewer
and water resources; (3) ensures against erroneous inclusion of good
units; and (4) provides a very high probability that the housing identified,
at least in relative terms, is clearly less than adequate.
Due to confidentiality protection and data availability, the procedure
to specify Indigenous Need can be estimated only to each of 52
subregions of the state.B It is taken down to the community level by
six housing quality variables available at both the subregional level and
the community level. These are: 14
(1) Plumbing Facilities-nonexclusive use of complete plumbing
(2) Persons per Room-space inadequacy, Le., 1.01 or more persons
per room
(3) Age of Housing-housing built in 1939 or earlier
(4) Water or Sewer Problem-deficiency in one or the other, whichever
is greater
(5) No Telephone-absence of telephone in unit
(6) Nonstandard Heating Fuel-use of coal, coke, or wood for heating,
or no fuel
The pool of low- and moderate-income families living in deficient
housing once calculated at the subregional level is distributed to individual communities on the basis of their share of six indices of deficient
housing at the local level to the total deficient at the regional level, also
measured by these indices. At the local level, these latter variables cannot
be cross-tabulated with income in the same way as information at the
subregional level can. Thus, the best available information and the most
rigorous procedures are used to isolate the poor living in deficient
housing at the subregional level, and this is taken to the municipal level
through other housing quality variables less complete in terms of isolating
the income of those who live in these units, but found comparably at
these two geographic levels. 15
In order to address present need with some lead time appropriate
for planning and implementation, present need is actually projected to
be estimated as if July 1, 1993 were the 1990 period and the sample
of housing deficiencies was taking place at this time. This is done by
reproducing the incidence rates of deterioration associated with certain
age groups and household types in 1990, and projecting these households
and their associated housing conditions to the 1993 period. The new
array and number of households in 1993 carry with them the deterioration noted in 1990.
As noted earlier, for communities with severe housing deficiencies,
their deficiencies are capped at the regional average percentage of
deficiencies as a proportion of total occupied housing. The excess over
this regional percentage is distributed to all communities in the region.
This is covered below.
Municipal surveys to determine Indigenous Need may be presented
to the Council as an alternative method to this procedure. (See Section
lO-Fair Housing act.) The Council will provide guidance as to the
appropriate form and scale of such surveys.
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INDIGENOUS NEED BY REGIONt

NORTHEAST
14,307
NORTHWEST
11,050
WEST CENTRAL
4,755
EAST CENTRAL
4,575
SOUTHWEST
4,332
SOUTH·SOUTHWEST
3,720
STATE TOTAL
42,739
tSee earlier figure for mapped display of regions
Reallocated Present Need
Reallocated Present Need is the share of excess deterioration in a
region transferred to all communities of the region with the exception
of selected Urban Aid Cities. (See Attachment.) Urban Aid Cities,
almost all of which are densely populated and have a higher-than average
proportion of low- and moderate-income families living in deteriorated
housing, are not expected to have this regional burden reinforced by
future low- and moderate-income housing requirements.J6 Therefore,
when the Reallocated Present Need pool for the region is computed
from an average deficiency percentage for the entire region, Urban Aid
Cities are not expected to share in that pool. Instead, the excess of
deficient units over the regional percentage of deficiencies is redistributed
to the region to no more than the level that would bring them to the
regional average. The exact procedure for redistribution is covered under
Distribution of Low- and Moderate-Income Housing Need.
REALLOCATED PRESENT NEED BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH·SOUTHWEST
STATE TOTAL

7,002
5,306
1,477
1,329
1,751
676
17,542

Present Need
Present Need is the sum of Indigenous and Reallocated Present Need
in a municipality. It represents individual municipal housing responsibility
reflective of its own housing inadequacy/deficiency (except where it is
regionally excessive) and regional responsibilities in terms of its share
of the pool of housing replacement/repair that must be undertaken by
primary suburban communities due to excess deterioration found in more
urban communities.
PRESENT NEED BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH·SOUTHWEST
STATE TOTAL

21,309
16,356
6,232
5,904

6,083
4,396
60,281

DISTRIBUTION OF LOW- AND MODERATE·INCOME
HOUSING NEED
Low- and moderate-income housing need is distributed to each community using three of the four economic and land-use factors listed
below. These factors in the first two cases represent measures of
responsibility, i.e., the labor force either existing in the community or
drawn to the municipality in the future-in both cases needing housing.
In the second two cases, they represent measures of capacity, i.e., the
physical (land) and fiscal (income) capacity to absorb and provide for
such housingP The last three factors are used to distribute excess Present
Need (Reallocated Present Need); the first, third, and fourth factors are
used to distribute Prospective Need. All factors operate individually, are
equally weighted, and involve all municipalities in the region except
Urban Aid municipalities. All allocations on the below variables reflect
the fraction representing the community's share of the regional total.
1. Change in equalized nonresidential valuation from 1980 to 1990. This
is reported in the Annual Report of the Division of Local Govemment
Services 1980 (43rd Annual Report) and 1990 (53rd Annual Report).
Change in equalized nonresidential property valuation is used in place
of employment change for the reasons indicated below.

(CITE 25 NJ.R. 5824)

2. Equalized nonresidential valuation (commercial and industrial). This
is by municipality and is also reported in the Annual Report ofthe Division
of Local Govemment Services 1990 (53rd Annual Report).
Nonresidential property valuation is used as a replacement for actual
employment in a municipality to avoid the zip code problem associated
with the Covered Employment data. This refers to situations where the
zip code address of a firm does not reflect actual location of its employment. This is true when an employer's mailing address is different from
its actual location. It is assumed that where a firm pays its taxes is a
good indicator of the location of the facility and thus its employment.
Real property valuation (absent business personal property), through
regression analysis, has been found to be an excellent surrogate for the
intensity of use or number of employees in the structure. Equalized
valuation through the application of an assessment-to-sales or equalization ratio is used to standardize for the differing levels of assessment
relative to true or market values that exist in an individual community.
3. Undeveloped Land-Undeveloped land in the community that can
accommodate development. All undeveloped land in the community is
estimated through use of land satellite imagery (LANDSAT). The
undeveloped land inventory is compiled via LANDSAT information
prepared for the Council on Affordable Housing by the Department of
Environmental Resources of Cook College at Rutgers University. It
reflects photoimagery as of March 1991.
Undeveloped land is further refined by the State Development and
Redevelopment Plan's Planning Areas. To be sensitive to the State
Planning Commission's goals for each Planning Area, undeveloped land
is weighted as follows:

PLANNING AREA WEIGHTING
RESULT
1
1
Full count of undeveloped acres
2
1
Full count of undeveloped acres
3
0.5
Half count of undeveloped acres
Zero count of undeveloped acres
4
0.0
5
0.0
Zero count of undeveloped acres
Undeveloped land in the Pinelands growth areas (Regional Growth
Areas and Pinelands Towns) are treated equivalently to Planning Area
3; all other Pinelands areas are treated equivalent to Planning Area 4
or Planning Area 5. CAFRA has regular State Plan territorial designations and is treated accordingly. Hackensack Meadowlands undeveloped
acreage is treated equivalent to Planning Areas 1 and 2 within growth
areas, and equivalent to Planning Areas 4 and 5 in protected or open
space areas.
Vacant land by municipality has been checked with an independent
source of information, the New Jersey Department of Treasury.J8 This
second source of information found LANDSAT to be an excellent and
comprehensive source of land-use information. The LANDSAT data file,
however, is the source of undeveloped land for every municipality in
New Jersey. Its strengths and weaknesses apply to most municipalities
alike and, accordingly, make it a very comprehensive and important
source of undeveloped land information especially good for relative
comparisons.
4. Aggregate Income Difference-This is an average of the following
two measures:
a. Municipal share of the regional sum of the differences between
median 1993 municipal household income and an income floor ($100
below the lowest average household income in the region)19 [taken once],
and
b. Municipal share of the regional sum of the differences between
median 1993 municipal household incomes and an income floor ($100
below the lowest 1993 median household income in the region) weighted
by the number of the households in the municipality [taken twice].
This procedure replaces the unaltered share of aggregate income that
tended to give large middle-class municipalities an overabundance of lowand moderate-income housing need because they had a lot of households
with reasonably healthy incomes. The new procedure employs not income
but income differences (household) which exist in municipalities from
the municipality with the lowest average household income in the state.
Since this new income measure is also skewed in certain municipalities,
both the straight difference from the median of the lowest municipality
to the median of each other municipality, as well as this difference
weighted by the number of households in the municipality, are used.
The latter factor taken twice tends to dampen the extremes of the
straight-difference income allocation index.
A variety of procedures were tried (including no income variable) to
make the income factor both more equitable and more responsive to
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locations of existing income capacity. It is believed that this procedure
achieves both equity and more incisive income targeting.
Reallocated Present Need and Prospective Need shall be distributed
to municipalities unless the municipality received state aid pursuant to
P.L. 1978, C.14 (C.S2:27D-178 et seq.) and exhibits at least one of the
following (see Attachment for a listing of selected Urban Aid Cities: 2o
1. Level of existing low- and moderate-income housing deficiency,
according to the six housing deficiency criteria, that exceeds average
regional low- and moderate-income housing deficiency for the region
in which the Urban Aid municipality is located;
2. Population density of greater than 10,000 persons per square mile,
or 14.1 per acre;
.
3. Population density of 6,000 to 10,000 persons per square mIle or
9.4 to 14.1 per acre plus less than 5 percent of vacant, non-farm,
municipal land as measured by the average of the percentage of vacant
land valuation and vacant land parcels of all local land valuation/parcels
in the 53rd Annual Report of the Division of Local Government Services
1990-Statements of Financial Condition of Counties and Municipalities
(Trenton, NJ: New Jersey Department of Community Affairs, 1991).
PROSPECfIVE NEED
Population Projections
Population projections are derived from two different models from
the New Jersey Department of Labor. Both of these models project
population by county (21 counties) and age cohort (13 declensio~s) f~r
30 years into the future. These population models are termed the Hlstonc
Migration Model and the Economic Demographic Model. 21 The ~ajor
differences between these models are the overall levels of projected
growth and the assumptions used for migration. Relatively, both the
Economic Demographic Model and the Historic Migration Model project
about the same level of statewide population. Their main difference is
how this population is distributed to counties. In the Historic Migration
Model, future migration is related to past employment growth; in the
Economic Demographic Model, future migration is related to projected
employment growth.
The Historic Migration Model allocates growth in a very purposeful
way to places of historic growth. Counties like Bergen, Middlesex,
Somerset, Ocean, and Gloucester tend to be overprojected. The
Economic Demographic Model projects growth more evenly to the state's
various locations, including an adequate share to the central-city counties.
The procedure employed in this analysis uses the output of both
models and averages their results. Thus, the locational differences of
their population distributions are dampened by the averaging proced.ure.
Retrospectively, averaging has given the most accurate results over time.
This is intuitively probable in that locations of growth depart from history
in the direction of future projections but never seem quite to attain these
directions. There is tug of war between historical locations of growth
and new locations of growth: Neither appears to be dominant. The
Historic Migration Model, by definition, represents history. The
Economic Demographic Model captures the future. Their average is the
reality of not achieving either, or in another view, partially achieving
each. The averaged projection dampens the distribution of this growth
by allocating shares to central-city counties as well as suburban and rural
counties. Each of the individual models allocates growth too regularly
in one direction. The averaged projection seems to be much more on
target in terms of the distributional realities of growth.
The CUPR Econometric Model is used to control the averaged
population projections at the Labor Area level. The national to regional,
to state, to Labor Area population step-down of a macroeconomic model
sets the bounds for Labor Area totals, which thus affect county population totals. National population growth is stepped down to the state of
New Jersey and then to its Labor Areas. Each of these stepdowns is
a zero-sum game. If one entity increases, another must decrease to meet
the result of the projection. Within Labor Areas, the New Jersey Department of Labor model projections are adjusted and then taken to the
county level. Projections at the county level are undertaken using eight
different age cohorts. The projections employed here are purposefully
chosen to be similar to those used for the New Jersey Department of
Community Affairs Comprehensive Housing Affordability Strategy
(CHAS), the Impact Assessment of the New Jersey State Development
and Redevelopment Plan, and the most recent transportation modeling
efforts of the New Jersey Department of Transportation.
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Housebold Projections
Household projections follow from population projections by age
cohort. Household projections are accomplished by applying a headship
rate (the propensity to form a household) to population g~owth in ~n
age grouping. Headship rates increase with age. The growth m headsh~p
rate, however, is greatest in the younger age groups. House~old headshIp
rates vary indirectly with household size. As househ?ld sIZe de~reases,
headship rates increase. This relates directly to marnages and dIvorces,
causing households to shrink in size by forming two s~aller hous~hol~s
from a single larger household. Household growth, hke population, IS
projected by county. Headship rates are determined by age group and
county in New Jersey in 1990 and extended into the future at one-half
the rate of change observed from 1980 to 1990. The aggregate growth
in low- and moderate-income households is summed at the county level
and sent to a regional pool to be subsequently distributed to
municipalities via allocation factors.
Prospective Need
Prospective Need is the share of the total projected households that
will qualify for low- and moderate-income housing. Prospective low- ~nd
moderate-income housing need is derived by projecting the population
by age cohort from 1993 to 1999 and converting this to households. This
takes the following steps:
1. A 1993 base is established by bounding it at one end by the age
cohort distributions of the 1990 U.S. Census for New Jersey. The other
end is bounded by the distribution of the projected population for 1995
by age cohort under CUPR's use of the two averaged NJDOL I?rojections
for 1995. Three-fifths of the distance from 1990 to 1995 IS used to
establish the 1993 age cohort distribution.
2. A July 1, 1999 projection-year end is also arrayed by age distribution. This is done in the following way:
Population by age distribution for CUPR's Model projection to !he
year 2000 is modified, as explained herein. One-fifth of the populatl(~n
change from 1995 to 2000 is subtracted from year 2000 totals to obtam
a new population projection by age cohort for 1999. The age cohorts
are:
Less tban 25 years
25-29 years
30-34 years
35-44 years
45-54 years
55-64 years
65-74 years
75 years and over
3. Both the population age cohorts for the base year (1993) and the
projection-end year (1999) are multiplied by 1990 .Ne.w J~rsey countyspecific headship rates by age cohort.22 Two dlstnbutlOns of total
households emerge: one for 1993 and another for 1999.
4. Total households for each period are converted to low- and
moderate-income households by carrying forward the income characteristics of all households in 1990 to 1993 and 1999 by age cobort. Lowand moderate-income households are sorted by applying the Section 8
household size/income qualification criteria that were used in 1992 to
a different number of households that exist in each cohort in 1993 and
1999. Thus, to the degree that age cohorts are differently composed and
growing differently, the low- and moderate-income population will also
change as it ages into the future.
5. Low- and moderate-income households for 1993 are subtracted
from low- and moderate-income households in 1999 to obtain the change
in low- and moderate-income households from 1993 to 1999. This is done
for eight age cohorts specific to each of 21 counties.
6. As a change from the 1987-1993 procedure, the growth of
households below age 65 is put into a statewide pool and allocated to
regions of the state according to the proportional share of nonresidential
ratable growth that took place in these regions from 1980 to 199~. Thus,
growth in the working-age component of low- and moderate-mcome
households was assigned to regions where jobs previously grew. On the
other hand, growth in the elderly and presumably non-working population was retained in the original region where this growth took place.
This procedure creates a demand to house low- and moderate-i~co~e
families of working age in locations where jobs grew and a SImIlar
demand to house the elderly where their growth occurred naturally.
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PROSPECTWE NEED BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

4,787
1,033
8,654
14,424
8,993
4,236
42,127

TOTAL NEED
Total Need 1987-1999 is composed of Indigenous Need, Reallocated
Present Need, and Prospective Need. It is the total municipal need
number before demand increases for demolitions and demand reductions
for secondary sources of supply are introduced. In a very few cases,
negative Prospective Need in a community, reflective of reduced housing
demand due to employment loss, lessens Present Need demand and, as
such, reduces Total Need.
TOTAL NEED (PRESENT AND PROSPECTWE)
BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

26,096
17,389
14,886
20,328
15,076
8,632
102,408

PRIOR-CYCLE PROSPECTIVE NEED (1987-1993)
Affordable housing need of the prior cycle is composed of Indigenous
Need, Reallocated Present Need, and Prospective Need. The 1990 U.S.
Census provides the most current information on housing deficiency.
Thus, Present Need, or deteriorated housing (as determined in 1993)
is the actual need as it is viewed today; no need is carried over. This
applies to Indigenous Need and Reallocated Present Need of the prior
cycle.
In the case of Prospective Need, where the need has been projected
for the forthcoming period, if it is not met people are forced into more
crowded housing or are obliged to pay more than 28 percent of their
income for housing. Housing need is falsely reduced, and simultaneously
the affordable housing situation worsens if no new housing is built. A
new calculation period could ignore the inactivity that characterized the
prior cycle. This should not be allowed to happen. The current affordable
housing method accounts for this by bringing forward Prior-cycle
Prospective Need after it has been recalculated to reflect the most
current projection information available, and after it has been netted
down to true new construction need by altered secondary sources of
supply, also reflecting the most current information available. The most
current projection for that period allows 1990 U.S. Census figures to
dampen the prior projection by 48 percent by providing a mid-period
(1990) correction to prior 1987-1993 projections. Recalculated
(1987-1993) demolitions are added to Prior-cycle Prospective Need
before the sum is netted down by reduced secondary sources of housing
supply. Secondary sources of supply, limiting prior Prospective Need, are
scaled down accordingly by the ratio of lower new-period (1993-1999)
to higher old-period (1987-1993) secondary source incidence rates.
PRIOR-CYCLE PROSPECTWE NEED BYREGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH·SOUTHWEST
STATE TOTAL

3,259
5,040
5,802
13,529
5,865
4,706
38,202

SECONDARY SOURCES OF HOUSING SUPPLY AND DEMAND
Secondary sources of housing supply and demand reflect the adjustments of the housing market to the uneveness and spontaneity of primary
supply and demand. As housing ages or as it falls prey to accident, natural
disasters, or publicly/privately initiated changes in land use, it may become obsolete and be removed from the stock. The term for this selective
pruning is demolition. Demolitions occur regularly and affect various
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markets differently. In strong markets, demolitions are low; in weaker
markets, they are proportionally higher. In both situations, demolitions
add to future housing demand.
As housing is added by private developers to the upper and middle
price categories of the stock, a large share of consumers who already
occupy housing within the market are attracted to this housing. When
they occupy the new housing through purchase or rental agreements,
they release sound housing within the local market that is inferior to
the new housing that has been built. This causes the housing that they
once occupied to be available to a lower round of consumers, often at
a reduced price. The process is termed filtering. Filtering reduces future
housing need as a greater proportion of formerly higher priced housing
is now available at potentially lower prices. Filtering takes place in active
housing markets, especially those receiving a significant influx of new
housing.
In selected submarkets, a demand may exist for smaller units, and
this need may not be responded to by normal market operations. The
market adjusts to this need by creating additional smaller units from
larger ones. This is termed residential conversion and most often occurs
in housing stocks containing larger structures that can be adapted to
smaller units yet not destroy or significantly alter the value of adjacent
units in the process. The older, urban two- to four-family home is an
ideal conversion unit. Four or six units may be created where only onehalf this number may have existed in this type of structure previously.
Often these units are termed illegal conversions, not because they are
not safe, sound housing, but rather because the enlarged structure no
longer conforms to the unit restrictions of the zoning ordinance.
Another characteristic of the housing market is for deficient units to
be upgraded privately. This also lessens housing need as a deficient unit
is replaced by a sound unit. This happens usually because a market exists
for the renovated structure, usually at a higher occupancy cost than when
the structure fell into disrepair. Spontaneous rehabilitation, as it is called,
occurs in stronger (as measured by income), growing markets and affects
only a very small proportion of the low- and moderate-income housing
stock.
Procedures
In the earlier-discussed allocation and reallocation procedures, only
non-Urban Aid municipalities participated. In the reductions or increases
to housing need due to secondary supply and demand, all muncipalities,
including Urban Aid locations, participate. This is true because all
municipalities have some type of housing need, and reductions apply
to housing need no matter how the need is generated. Thus, when
demand reductions due to filtering are calculated, the reduction for a
particular location is based on the share of all multifamily units in the
region.
For Urban Aid Cities, the demand reductions are taken before these
areas send excess need to the reallocation pool; for all other locations,
demand reductions are taken after this point. This is to prevent other
less-dense, less-deteriorated, inner-ring cities from receiving a large share
of reallocated need without an equivalent chance to participate in secondary demand reductions due to specific characteristics of their housing
stock.
Demolitions
Demolitions are a secondary source of housing demand in that demand
is created by households requiring housing because units are lost from
the stock. Housing units are lost due to fire, structure abandonment,
road improvements, community renewal, land-use change, and other
reasons. 23 It is estimated that units lost from the low- and moderateincome stock (both reported and unreported demolitions) are about on
a par with those added to the stock due to conversion. For the entire
housing stock, the ratio of demolitions to conversions may be even
higher. 24 It is also true that the level of demolitions is falling in New
Jersey. In 1980, total reported demolitions for New Jersey municipalities
were 4,000-5,000 per year; in 1985 the total was above 3,000 annually;
and by 1990, the total was just over 2,200. 25
In order to estimate the scale of demolitions, reported demolitions
for each municipality for the years 1988, 1989, and 1990 are averaged
and multiplied by six to obtain a six-year demolition estimate by
municipality. These are the three latest indicators of demolitions for
communities. 26
Demolitions are adjusted for each municipality to the share of all
demolitions that affect the low- and moderate-income housing sector by
120 percent of the subregional share of low- and moderate-income
housing. This percentage share of all demolitions that affects low- and
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moderate-income families is capped at 95 percent. Total demolitions are
thus tallied by individual community and the share affecting low- and
moderate-income housing is estimated by a multiple of the subregional
low- and moderate-income housing deficiency percentage. This latter
factor recognizes that demolitions take place at a much higher rate in
the low- and moderate-income housing sector than for all housing locally.
Demolitions at a statewide level are essentially offset by conversions for
low- and moderate-income households. This latter relationship is covered
more fully in a subsequent section.
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their share of the pre-1940 units of the region. The former is weighted
times two, and the latter times one, to avoid crediting excessive filtering
to locations of older, predominantly single-family housing.
The use of multiple variables to assign the filtering credit is new for
this round of numbers. It reflects more extensive analysis of the flitering
phenomenon than was the case for the 1987-1993 period. The age of
housing stock was added to the regression equation and showed considerable explanation power.
FILTERING HOUSING SUPPLYt BY REGION

DEMOLITION HOUSING NEED BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

1,986
1,976
343
1,369
738
1,625
8,037

Filtering
Filtering is a downward adjustment of housing which recognizes that
the housing requirements of lower-income groups can be served by
supply additions to the higher-income sectors of the housing marketP
During the course of normal market operations, middle- and upperincome households vacate existing housing for new, more desirable units,
leaving their units vacant for households of lesser income. Filtering is
predicated on the existence of housing surpluses, which cause housing
prices to drop because of the excess of housing supply over demand.
Filtering is measured using the American Housing Survey over the fouryear period 1985 to 1989. The American Housing Survey is particularly
useful in that the same unit is measured at various intervals. By specifying
HUD Section 8 income eligibility by household size for the years in
question, two components of the household population can be specified:
those that meet Mount Laurel II income requirements, and those that
are above these requirements. Given these two income determinations
at the two periods in time, a specific unit can be tracked according to
the income of the household that occupied it. If it was not occupied
by a Mount Laurel income-eligible family in the first period and was
in the second period, it filtered down. If the reverse is true, it filtered
up. If it was similarly occupied for both periods, it did not filter.
Viewing the same housing units, it is found that the net filtering (units
moving down minus units moving up) to the lower-income population
in New Jersey is about 1.1 percent over the course of the four-year
observation period 1985-1989. 28 About 12.5 percent of the stock moves
down, and 11.4 percent moves up. The gross figure for six-year net
filtering is 1.65 percent of the non-deteriorated, non-low- and moderateincome housing stock, or 150 percent of the amount observed over the
four-year period. A derivative 1.22 percent figure is the one used in the
filtering calculation. It is determined by multiplying the 1.65 percent,
six-year rate by 0.75. The latter accounts for those units that filtered
down over the period and do not have the same range of affordability
as those units that were continuously occupied by low- and moderateincome families. In other words, only three-quarters of the potential units
available for filtering are counted, assuming that 25 percent of the units
that filter down to low- and moderate-income households are beyond
what these houdholds can reasonably afford. Further, by using the nondeteriorated portion of the housing stock, the units that are counted
as moving downward are assumed to be of adequate housing quality.
Thus, both affordability and housing condition of the resulting units are
controlled for in the filtering estimate.
Through cross-tabulation analysis, and taking into account the
dominance of single-family homes in New Jersey, filtering is found to
be more active in those locations that have higher percentages of older
multifamily units (five units or more in a structure), and much less active
in locations where there are small percentages of multifamily units, or
even newer multifamily units. 29 Even though filtering takes place to some
degree in all locations, it is much more of an urban, or older suburban
(i.e., locations of older and multifamily housing), than a new suburban
or exurban housing phenomenon.
Filtering for the period 1993 to 1999 is estimated by taking 1.22 percent
of the 1993 non-deteriorated, non-low- and moderate-income housing
stock by region and assigning this need reduction to communities within
the region according to a weighted average of: (1) their share of
multifamily housing units (five or more units) of the region; and (2)

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

-4,895
-4,535
-2,830
-3,550
-2,993
-1,382
-20,185

tSeconddary supply sources are shown as negative
demand contributors.
Residential Conversion
Conversion is the creation of dwelling units from already existing
structures. Almost all conversion consists of additional dwelling units
being created from other residential units, and very rarely from
nonresidential units. This type, termed residential conversion, is a significant and recognized source of housing supply to low- and moderateincome families. According to the U.S. Department of Housing and
Urban Development, as family size has decreased over the past two
decades, residential conversion creating multiple smaller units from
larger units has also increased. 30
Converted units are measured using the Decennial Census over the
period 1980 to 1990. Conversions are the difference between the net
change in total housing units (end minus beginning of period), minus
the net of housing units constructed and demolitions lost over the period.
The housing stock is always characterized by having more units measured
as present at the end state versus the beginning than can be accounted
for by building permits minus demolitions. This unexplained difference
is termed "conversion," most of which takes place from larger residential
units.
U.S. Census information indicates that residential conversion is
equivalent to 15 percent of total units constructed over the decade
1980-1990. On a percentage basis, a greater share of residential conversion units flows to the low- and moderate-income population than
to the population as a whole.
Residential conversion is closely related and distributed to
municipalities on the basis of their percentage of two- to four-family
structures)! Residential conversions influence housing supply at the
regional level according to an observed share of Indigenous Need. They
are distributed to municipalities within regions according to the presence
of structure types conducive to conversion, i.e., two- to four-family
units. 32
Residential conversions to low- and moderate-income housing in
normal markets are often on a par with demolitions for the low- and
moderate-income sector. In stronger markets, conversions are more than
demolitions; in weaker markets, less.
RESIDENTIAL CONVERSION HOUSING SUPPLY
BYREGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH·SOUTHWEST
STATE TOTAL

-2,530
-2,180
- 930
- 847

- 881
- 775
-8,143

Spontaneous Rehabilitation
Spontaneous rehabilitation is the unsolicited private market reduction
of housing need by structure rehabilitation sufficient to render the unit
free of deficiencies. 33 Using the American Housing Survey, over four
interim years between 1985 and 1989, spontaneous rehabilitation can be
measured by using as a surrogate more than $500 spent on each of three
of four categories of additions, alterations, replacements, or repairs
during the course of a single year.34 This spontaneous rehabilitation
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happens to about 1.0 percent of the deficient units occupied by lowand moderate-income households annually. For a six-year period, the
figure is estimated to be 6.0 percent applied to Indigenous Need at the
regional level.
The key factor associated with rehabilitation of deteriorated units is
wealth of the area as interpreted through a combination of weighted
and unweighted income measures. Reductions for spontaneous rehabilitation are given to each municipality according to the municipality's
share of a regional average income measure. In this case it is the same
measure used as one of the allocation factors. 35 Larger, less wealthyand smaller, more affluent-communities will experience a larger incidence of rehabilitation because in the first case, there is more opportunity for it to happen, and in the second, there is more money to
support it)6 Spontaneous rehabilitation cannot exceed indigenous need
locally and is capped at this level.
Spontaneous rehabilitation at this juncture should not be confused with
rehabilitation as a meliorative housing strategy once Calculated Need
is determined. Spontaneous rehabilitation of low- and moderate-income
need is a reduction before Calculated Need is tallied due to the workings
of the private market. Public, publicly assisted, or private rehabilitation
as a housing strategy, once need is determined, is one of several means
of response to that need and has nothing to do with the need reduction
determined here.
SPONTANEOUS REHABIliTATION HOUSING
SUPPLY BYREGION

NORTHEAST

- [701]
652

NORTHWEST

-

[580]

542
- 249
- 235
- [236]
229
- 208
-[2,208]
2,116

WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

PRE-CREDITED NEED
Pre-credited Need is Total Need plus Prior-cycle Prospective Need
after being adjusted by secondary sources of supply and demand. It is
thus the sum of Indigenous Need, Prospective Need, Prior-cycle Prospective Need, and demolitions; and net of filtering, residential conversion,
and spontaneous rehabilitation. Pre-credited Need is municipal affordable housing need prior to the reduction, pre-1987 credits, and
undeveloped land and 20-percent caps, to be discussed subsequently.
PRE-CREDITED NEED BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

[23,216]
23,264
[17,111]
17,148
17,022
30,595
[17,569]
17,576
12,597
[118,111]
118,203

REDUCTION FOR PRIOR-CYCLE ACTMTIES
The Council on Affordable Housing (COAH) recognizes affordable
housing efforts of communities before COAH or those affordable housing efforts that have resulted from court settlements. This recognition
involves a one-for-one deduction for affordable housing units zoned or
transferred by these communities. This procedure views a cumulative
1987-1999 need calculation for new housing accomplished by including
prior-cycle Prospective Need, which must be decreased by prior-cycle
affordable housing zoning or transfer activity. In order to estimate the
level of zoning or transfer activity of the prior cycle, information has
been obtained from COAH records via staff, county planning boards,
and from court records via the assigned Masters (planners appointed
by the courts to mediate and oversee the settlement).
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The reduction for prior-cycle activities is subtracted from Pre-credited
Need; it cannot reduce Pre-credited Need below zero. Any unexpended
reduction is carried over to the next cycle.
REDUCTION BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH·SOUTHWEST
STATE TOTAL

- [3,065]
3,070
- 5,397
- 7,718
- 8,075
- 3,149
- 437

-[27,841]
27,846

[PRE-1987 CREDITS] PRIOR·CYCLE CREDITS
The Fair Housing Act provides that the Council on Affordable Housing
determine municipal fair share after crediting on a one-for-one basis each
current unit of low- and moderate-income housing of adequate standard
constructed [between] subsequent to April 1, 1980 [and December 15,
1986], including any such housing constructed or acquired as part of a
housing program specifically intended to provide housing for low- and
moderate-income households.
A municipality may receive a one-for-one credit for each unit satisfying
the criteria in N.JA.C. 5:92-3[.1 and 3.2J. [Pre-1987] Prior-cycle credits
are subtracted from municipal need after the reduction.
[Pre-1987] Prior-cycle credits cannot reduce an obligation below zero.
Unexpended credits are carried over to the next affordable housing
calculation cycle.
[PRE-1987J PRIOR-CYCLE CREDITS BY REGION

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

- 223
-[1,046]
1,049
- 611
- 212
-1,070

o

-[3,163]
3,166

[UNDEVELOPED LAND CAP-CURRENT CYCLE
There has always been a question regarding the 1987-1993
methodology as to why housing need is allocated to areas that cannot
absorb it. In other words, they do not have enough undeveloped land
to support additional residential growth. COAH has tried to address this
problem by creating an undeveloped land factor to distribute housing
need (see "Distribution of Low- and Moderate-Income Housing Need").
COAH has also tried to use its undeveloped land data to derive estimated
land capacity and cap municipal housing obligations.
Undeveloped lands are adjusted to represent undeveloped residential
land by multiplying their total by the averaged sum of residential and
apartment parcels and equalized valuation, to total undeveloped parcels
and equalized valuation. This information is obtained from tax records
for each community (see below).
The undeveloped residential land in acres is multiplied by 1.5 to allow
more land for residential purposes in the future and is capped at 95
percent of all undeveloped land. This is further multiplied by 6 units
per acre and a 20-percent set-aside to determine the number of affordable housing units that can be accommodated in the locality in the
future. This is termed a community'S estimated land capacity. The difference between estimated land capacity and the need for new construction (if estimated land capacity is smaller than the need for new construction) is termed the undeveloped land cap. The undeveloped land cap
reduces the need for new construction to the estimated land-capacity
level. It is subtracted from municipal need after applying pre-1987
credits.
Municipalities that do not have enough land to develop their new
construction need (after crediting secondary sources) will have their
municipal need reduced to the new construction need they can accommodate (as determined by land capacity), plus their rehabilitation component.
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It is important to note that this cap has been proposed to develop
a better relationship between the municipal housing obligation and the
municipal capacity to address the need. The cap and the data used to
calculate the cap are not viewed by COAH as a substitute for COAH's
adjustment process (N.JA.C. 5:92-4). A municipality shall utilize the
adjustment process whenever it believes that it lacks the land capacity
to address its housing obligation (Calculated Need).

2o-PERCENT CAP BY REGION
-[158]
271

NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL

°°

- [76]
105
-[329]
341
-[162]
167
-[725]
883

SOUTHWEST

UNDEVELOPED LAND CAP BY REGION
NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

COMMUNITY AFFAIRS

-1,377
52

°

-1,495
20
- 125
-3,068]

TWENlY-PERCENT (20%) CAP

The 20-percent cap is a limitation of affordable housing activities for
the period being projected for up to 20 percent of the existing (1993)
occupied housing stock. This is termed the community capacity. The
derivation of this limitation reflects a desire by COAH not to overwhelm
local communities with affordable housing activities such that the community would experience "drastic alteration" from these activities.
"Drastic alteration" has been defined as the doubling of a community's
housing stock due to the presence of both inclusionary affordable housing
units and simultaneously delivered market units at a ratio of 1:4. If the
affordable housing component, or the "1", was more than 20 percent
of existing housing units, the "4" would be more than 80 percent of
existing housing units.
The sum of the inclusionary and market units would be greater than
the 100 percent of existing housing units, and the community could more
than double merely by meeting its affordable housing obligation through
an inclusionary program.
To avoid this situation, the concept of community capacity has been
instituted, which limits affordable housing production in a municipality
to 20 percent of the existing local occupied housing stock. The percentage
cap thus limits affordable housing differently according to the size of
the community.
Community capacity is compared to municipal need for new construction, [37J and the difference (if community capacity is less than the
municipal need for new construction), is the 20-percent cap. The 20percent cap is subtracted from municipal need [after the undeveloped
land cap] , minus prior-cycle credits. If community capacity is more than
the municipal need for new construction, the 20-percent cap is zero.

SOUTH-SOUTHWEST
STATE TOTAL
CALCULATED NEED

Calculated Need is the municipality's estimated obligation under the
Mount Laurel mandate for the period 1987 to 1999. It is municipal
affordable housing need after the prior-cycle reduction, [pre-1987] priorcycle credits, [the undeveloped land cap,] and the 20-percent cap. Relative to other municipalities, and taking into account existing jobs and
job growth, undeveloped land, aggregate income, and what affordable
housing activity has been undertaken[, and the capacity of the community,] locally this is the need that the municipality must address.
CALCULATED NEED BY REGION
NORTHEAST
NORTHWEST
WEST CENTRAL
EAST CENTRAL
SOUTHWEST
SOUTH-SOUTHWEST
STATE TOTAL

[18,393]
19,701
[10,616]
10,703
8,693
[20,737]
22,203
[13,001]
13,015
[11,873]
11,993
[83,313]
86,308

PRIOR-CYCLE VACANT LAND ADJUSTMENT COMMUNlTlES

Communities that received a vacant land adjustment in the first affordable housing cycle (1987-1993) from COAH or the courts are indicated with both a Calculated Need number and a "VL" designation
for the second round (1993-1999). The VL designation indicates that
the Council has developed a streamlined process for these communities
to receive certification. The Calculated Need is retained in the system
as a goal for future affordable housing efforts as development and
redevelopment occur in the community.
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ATIACHMENT
URBAN AID CITIES BY COUNTY THAT MEET THE CRITERIA
SPECIFIED UNDER DISTRIBUTION OF NEED·
(ASCAL YEAR 1993)
ATLANTIC

HUDSON

PASSAIC

Pleasantville City

Bayonne City
Hoboken City
Jersey City City
North Bergen Township
Union City City
West New York Town

Passaic City
Paterson City

BURLINGTON

HUNTERDON

SOMERSET

Mount Holly Township
Pembenon Township

None

Nooe

CAMDEN

MERCER

SUSSEX

Camden City
Gloucester City
Pennsauken Township

Trenton City

None

CAPE MAY

MIDDLESEX

UNION

Wildwood City

Carteret Borough
New Brunswick City
Perth Amboy City

Elizabeth City
Hillside Township
Plainfield City
Roselle Borough

CUMBERLAND

MONMOUTH

WARREN

Bridgeton City
Millville City
Vineland City

Asbury Park City
Keansburg Borough
Long Branch City
Neptune Township

Phillipsburg Town

ESSEX

MORRIS

Belleville Township
Bloomfield Township
East Orange City
Irvington Township
Newark City
City of Orange Township

None

GLOUCESTER

OCEAN

Glassboro Borough
Paulsboro Borough
Woodbury City

Lakewood Township

BERGEN

Garfield City
Lodi Borough

(CITE 25 N..J.R. 5830)

SALEM

Penns Grove Borough
Salem City

*These 45 municipalities do not receive
either Reallocated
Present Need or
Prospective Need.
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NOlES
J. Douglas Carroll, Jr., "The Relation of Homes to Work Places
and The Spatial Pattern of Cities," Social Forces 30 (1952): 271;
and American Society of Planning Officials, Relationships of the
Journey to Work, Planning Advisory Service Report No.5 (Chicago:
ASPO, April 1951).
U.S. Department of Housing and Urban Development, Federal
Housing Administration, Economic and Market Analysis Division.
FHA Techniques of Housing Market Analysis (Washington, D.C.:
U.S. Government Printing Office, August 1970).
U.S. Department of Commerce, Bureau of the Census, The 1990
Census of Population and Housing; Public Use Microdata Sample:
New Jersey (Washington, D.C.: U.S. Government Printing Office,
1982).
SPSS, Inc., SPSS Users Guide (New York: McGraw Hill, 1988);
and SAS Institute, Inc., SAS Users Guide (Raleigh, NC: SAS
Institute, 1989).
NJ.S.A. 52:27D-301 et seq.
United States Housing Act of 1937 (42 U.S.C. 1401 et seq.),
Section 3(b)(2).
U.S. Department of Commerce, Bureau of the Census, The 1990
Census of Population and Housing; Public Use Microdata Sample:
New Jersey (1982).
42 U.S.C. 1401, Section 3(b)(2).
See, for example, U.S. Bureau of the Census, Measuring the Quality
of Housing: An Appraisal of Census Statistics and Methods (Washington, D.C.: Government Printing Office, 1967); and U.S. Bureau
of the Census, A Preliminary Look at the Results of the Five City
SUTVey (Washington, D.C., July 9, 1975).
Beaton, W. Patrick, "The Use of Combinatorial Indices in Housing
Quality Specification." Paper presented to the October 1984 meeting of the ACSP Conference, New York. Beaton, W. Patrick,
"Quality Judgments, Quality Analysis, and Housing Policy
Analysis" (unpublished paper). Beaton's data are derived from the
probabilities of the Five City Study (see Note 34).
Burchell, Robert W. et aI., Mount Laurel 11: Challenge and Delivery
of Low-Cost Housing (New Brunswick, N.J.: Center for Urban
Policy Research, 1983), p. 112.
Data reflecting the lack of public sewer, septic tank, or cesspool
have been retained in the American Housing SUlVey. So, too, are
data reflecting the lack of city water or a drilled/dug well. The
retention of these data points to their growing importance as
surrogates of deteriorated housing.
U.S. Department of Commerce, Bureau of the Census, The 1990
Census of Population and Housing, Public Use Microdota Sample:
New Jersey (1982).
U.S. Department of Commerce, Bureau of the Census, The 1990
Census of Population and Housing (Washington, D.C.: U.S. Government Printing office, 1982).
See Countryside Properties, Inc. et al. v. Mayor and Council of the
Borough of Ringwood and Planning Board of Ringwood et al., Law
Division, Docket No. L-42095-81, July 24, 1984.
See, for example, New Jersey Department of Community Affairs,
Division of State and Regional Planning, A Revised Statewide
Housing Allocation Report for New Jersey (Trenton, NJ: Division
of State and Regional Planning, 1978).
For discussion of fair share allocation criteria, see New Jersey
Department of Community Affairs, "Fair Housing Act Issue
Papers" (Trenton, NJ: Division of Housing and Development,
January 10, 1986); New Jersey Department of Community Affairs,
Mount Laurel 11: Methods of Calculating Municipal Fair Share
(Trenton, NJ: Division of Housing and Development, undated);
Listokin, David, Fair Share Housing Allocation (New Brunswick,
NJ: Center for Urban Policy Research, 1976); Brooks, Mary P.,
Lower Income Housing: The Planner's Response (Chicago: American
Society of Planning Officials, 1972); and Burchell, Robert W. et

18.
19.
20.
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22.
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24.
25.
26.
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28.
29.
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31.
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33.
34.
35.
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aI., Mount Laurel 11: Challenge and Delivery of Low-Cost Housing,
Chapter 7.
New Jersey Department of Treasury, Division of Taxation, Property Administration Branch. "Land by Categories of Use." Trenton,
NJ: New Jersey Department of Treasury, 1990, 1991.
This is to ensure that all pool numbers on this variable are positive.
State of New Jersey, Department of Community Affairs, A Revised
Statewide Housing Allocation Report for New Jersey; see also,
Lerman, Carla L. et al., "Fair Share Report-Urban League of
Greater New Brunswick v. Carteret et al."
State of New Jersey, Department of Labor, Division of Planning
and Research, Office of Demographic and Economic Analysis,
Population Projections-New Jersey and Counties: 2()()()-2030 (Trenton, NJ: Division of Planning and Research, August 1992).
U.S. Department of Commerce, Bureau of the Census, The 1990
Census of Population and Housing; Public Use Microdata Sample:
New Jersey (1982).
See Burchell, Robert W. and Listokin, David, The Adaptive Reuse
Handbook (New Brunswick, NJ: Center for Urban Policy Research,
1981), Chapter 1, "Property Abandonment in the United States".
Center for Urban Policy Research, analysis, American Housing
SUlVey 1980-1987-Metropolitan Areas of New Jersey.
State of New Jersey, Department of Labor, Division of Planning
and Research, Residential Building Permits (series-annual 1990
and previous dates).
Ibid.
See, for example, Lansing, J.B. et aI., "New Homes and Poor
People-Study of Chains of Moves." Geographical Analysis, Vol.
6, No. 1 (1974), pp. 95-99; Kristof, F.S., "Federal Housing
Policies-Subsidized Production, Filtration, and Objectives," Land
Economics, Vol. 49, No.2 (1983), pp. 163-174. See also Downs,
Anthony, "New Jersey and Other Locations: The Filtering Process
as a Source of Housing for Low-Income Households" (Trenton,
NJ: New Jersey Council on Affordable Housing, October 1990).
Center for Urban Policy Research, analysis of American (Annual)
Housing SUlVey-I985-1989-Metropolitan Areas of New Jersey.
Ibid.
U.S. Department of Housing and Urban Development, "Additions
to the Housing Supply by Means Other Than New Construction"
(December 1982). Paper prepared by the Division of Housing and
Demographic Analysis, Office of Policy Development and Research. See also McGough, Duane, "A Second Look at Non-New
Construction Additions to Housing Supply: The Implications for
the New Jersey Housing Methodology" (Trenton, NJ: New Jersey
Council on Affordable Housing), October 1990.
Center for Urban Policy Research, analysis, American Housing
SUlVey 1980-1987-Metropolitan Areas of New Jersey.
1990 rather than 1993 is used as a base to tabulate the share of
multifamily units as demolitions over the period 1990-1992 are not
available by structure type. It is possible to estimate total 1993
occupied housing units, but the distribution by structure type
cannot accurately be determined without demolition information
by structure type.
U.S. Department of Housing and Urban Development, "Additions
to the Housing Supply by Means Other Than New Construction."
Burchell et aI., Mount Laurel 11, op. cit., Chapter 5, Part IV.
The regional share of the summed differences from lowest
statewide median household income (weighted and unweighted
averages) is used to allocate the spontaneous rehabilitation credit.
Black, J. Thomas, "Private-Market Housing Restoration in Central
Cities: A ULI Survey." Urban Land, November 1975, p. 3; Schaaf,
A.H., "Economic Feasibility Analysis for Urban Renewal Housing
Rehabilitation," Journal of the American Institute of Planners, Vol.
35, No. 6 (November 1969), p. 399.
The municipal need for new construction may be different at this
point than when used earlier for the undeveloped land cap depending upon whether need was reduced at the prior point.]
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EXHIBIT 1

BASE DATA FOR
MUNICIPAL HOUSING NEED CALCULATION
BY MUNICIPALITY

(Part I)
EXHIBIT 1
NEW JERSEY
COUNCIL ON AFFORDABLE HOUSING
BASE DATA FOR MUNICIPAL LOW , MODERATE INCOME
HOUSING NEED CALCULATION
3-FEB-93
COUNTY

SUBREG
MULTI
INDEX
NEED

MUNIC.
SINGLE
INDEX
NEED

SUBREG
SINGLE
INDEX
NEED

1993
OCCUPIED
HOUSING
EST.

, REG.
VACANT
AREA

(1)

(2)

(3)

(4)

364

410

4544

ABSECON CITY
ATLANTIC CITY
BRIGANTINE CITY
BUENA BORO.
BUENA VISTA
TWP.
CORBIN CITY
EGG HARBOR TWP.
EGG HARBOR CITY
ESTELL MANOR
CITY
FOLSOM BORO.
GALLOWAY TWP.
HAMILTON TWP.
HAMMONTON TOWN
LINWOOD CITY
LONGPORT BORO.
MARGATE CITY
MULLICA TWP.
NORTHFIELD CITY
PLEASANTVILLE
CITY
PORT REPUBLIC
CITY
SOMERS POINT
CITY
VENTNOR CITY
WEYMOUTH TWP.

1832
1832
1832
1832
1832

462
7357
362
408
631

1832
1832
1832
1832

ALLENDALE BORO.
ALPINE BORa.
BERGENFIELD
BORa.
BOGOTA BORa.
CARLSTADT BORa.
CLIFFSIDE PARK
BORO.
CLOSTER BORa.
CRESSKILL BORO.
DEMAREST BORO.
DUHONT BORO.

NAME

JOHNSONVILLE

REG.
INCOME
DUF.

(5)

, REG.
EQUAL.
NONRESID
VALUE
(6)

PRES.
NEED
ALLOCA
FACTOR

PROS.
NEED
ALLOCA
FACTOR

(7)

, REG.
EQUAL.
NONRES
VALUE
CHANGE
(8)

(9)

(10)

1990
LOW- MOD
INCOME
SUBREG
PERCENT
(11 )

12695

4.109

8.293

3.840

10.987

5.414

6.312

24.0

20838
20838
20838
20838
20838

2664
15612
5064
1700
2717

1.569
1.012
0.000
.302
.001

.846
58.768
.525
.283
.247

2.582
1.583
3.135
.820
1.180

.871
63.973
.211
.189
.163

1.666
20.454
1.220
.468
.476

1.674
22.189
1.115
.437
.448

43.0
43.0
43.0
43.0
43.0

47
997
746
137

20838
20838
20838
20838

172
9616
1706
462

0.000
15.990
1.307
0.000

.019
4.857
.311
.025

.549
5.862
.921
1.078

.016
5.450
.253
.009

.189
8.903
.846
.368

.188
9.101
.827
.362

43.0
43.0
43.0
43.0

1832
1832
1832
1832
1832
1832
1832
1832
1832
1832

134
1041
794
1319
313
75
733
438
483
1193

20838
20838
20838
20838
20838
20838
20838
20838
20838
20838

103
8440
5947
4523
2430
600
3885
2009
2694
6065

0.000
9.477
6.954
4.185
.715
.027
.094
.182
1. 412

.113
1.406
3.226
1.523
.743
.071
.656
.118
1.107

1.154
6.312
4.448
2.636
3.617
.831
3.159
1.671
2.821

.083
1.189
4.277
1.338
.698
.005
.561
.144
.790

.442
5.731
4.876
2.781
1.691
.310
1.303
.677
1.780

.412
5.659
5.226
2.120
1. 616
.288
1.212
.666
1.674
0.000

43.0
43.0
43.0
43.0
43.0
43.0
43.0
43.0
43.0
43.0

1832

116

20838

357

.009

.035

1.177

.015

.407

.400

43.0

1832

521

20838

4918

.452

1.299

2.397

1.124

1.383

1. 324

43.0

1832
1832

1135
195

20838
20838

4900
742

.201
0.000

.600
.065

2.599
.893

.277
.068

1.133
.319

1.026
.320

43.0
43.0

314
226
226

447
71
2152

9239
11300
11300

1863
542
8626

1.474
3.717
.660

.469
.166
.719

1.018
.969
1.293

.514
.192
.716

.987
1. 637
.891

1.002
1. 646
.889

17.7
23.9
23.9

342
498
273

1490
701
2642

13266
13568
13045

2771
2147
8978

.024
.439
.012

.158
3.575
.462

.580
.382
1.083

.120
3.330
.379

.254
1. 465
.519

.242
1.384
.492

38.1
40.1
38.8

226
226
226
226

553
499
316
1562

11300
11300
11300
11300

2665
2559
1542
6208

.656
.252
.447
.036

.444
.333
.082
.256

.908
.842
.712
1.108

.478
.260
.080
.212

.669
.475
.434
.467

.681
.451
.433
.412

23.9
23.9
23.9
23.9

ATLANTIC

BERGEN

(CITE 25 N..J.R. 5832)
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EAST RUTHERFORD
BORO
EDGEWATER BORO.
ELMWOOD PARK
BORO.
EMERSON BORO.
ENGLEWOOD CITY
ENGLEWOOD
CLIFFS BOR
FAIR LAWN BORO.
FAIRVIEW BORO.
FORT LEE BORO.
FRANKLIN LAKES
BORO.
GARFIELD CITY
GLEN ROCK BORO.
HACKENSACK CITY
HARRINGTON PARK
BORO
HASBROUCK
HEIGHTS BO
HAWORTH BORO.
HILLSDALE BORO.
HOHOKUS BORO.
LEONIA BORO.
LITTLE FERRY
BORO.
LODI BORO.
LYNDHURST TWP.
MAHWAH TWP.
MAYWOOD BORO.
MIDLAND PARK
BORO.
MONTVALE BORO.
MOONACHIE BORO.
NEW MILFORD
BORO.
NORTH ARLINGTON
BORO
NORTHVALE BORO.
NORWOOD BORO.
OAKLAND BORO.
OLD TAPPAN
BORO.
ORADELL BORO.
PALISADES PARK
BORO.
PARAMUS BORO.
PARK RIDGE
BORO.
RAMSEY BORO.
RIDGEFIELD
BORO.
RIDGEFIELD PK
VILLAG
RIDGEWOOD
VILLAGE
RIVER EDGE
BORO.
RIVER VALE TWP.
ROCHELLE PARK
TWP.
ROCKLEIGH BORO.
RUTHERFORD
BORO.
SADDLE BROOK
TWP.
SADDLE RIVER
BORO.
SOUTH
HACKENSACK TWP
TEANECK TWP.
TENAFLY BORO.
TETERBORO BORO.
UPPER SADDLE
RIV BOR
WALDWICK BORO.
WALLINGTON
BORO.
WASHINGTON TWP.
WESTWOOD BORO.
WOODCLIFF LAKE
BORO.
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498

1018

13568

3261

.346

1. 963

.358

2.355

.889

1.019

40.1

213
211

143
1005

13045
14469

2386
6616

.080
.139

.146
.901

.494
.762

.651
.603

.440
.601

.408
.501

38.8
36.8

226
342
226

253
3097
90

11300
13266
11300

2208
8958
1837

.179
1.301
.133

.331
1.867
2.534

.796
1.385
1.091

.277
1.888
2.334

.435
1. 518
1.255

.411
1.525
1.188

23.9
38.1
23.9

211
273
273
314

2080
1640
1895
253

14469
13045
13045
9239

11391
4283
15338
3122

.182
.001
.217
4.114

1. 542
.670
2.991
1.168

1. 870
.398
2.171
1. B7 5

1.256
.686
3.358
1.464

1.198
.356
1.795
2.406

1.103
.362
1. 915
2.504

36.8
38.8
38.8
17.7

211
314
342
226

4694
1143
4106
318

14469
9239
13266
11300

10876
3833
16558
1480

.762
.164
.256

.453
3.878
.065

1.230
1.103
.813

.516
4.075
.010

.815
1.915
.398

0.000
.836
1. 981
.380

36.8
17.7
38.1
23.9

498

1285

13568

4327

.019

.840

.735

.814

.531

.523

40.1

226
226
314
273
498

274
645
348
1168
150

11300
11300
9239
13045
13568

1122
3314
1313
3208
4140

.432
1.120
.791
.188
.023

.210
.223
.092
.293
.627

.730
1.026
1. 057
.766
.119

.204
.114
.090
.370
.609

.457
.789
.647
.416
.456

.455
.713
.646
.441
.450

23.9
23.9
17.7
38.8
40.1

211
498
314
211

314

2034
2545
191
918
B91

14469
13568
9239
14469
9239

8948
7104
7035
3619
2522

.249
5.933
.014
.200

2.209
2.036
.434
.425

.913
1.533
.682
.653

2.182
1. 913
.360
.410

1.124
3.168
.377
.426

0.000
1.115
3.146
.352
.421

36.8
40.1
17.7
36.8
11.1

226
498
211

230
133
854

11300
13568
14469

2383
1086
6107

1.140
.015
.091

2.263
1.550
.189

1.002
.268
.942

2.622
1.604
.110

1.668
.611
.407

1.788
.629
.401

23.9
40.1
36.8

498

1479

13568

5565

.030

.379

.704

.367

.371

.367

40.1

226
226
314
226

219
218
295
103

11300
11300
9239
11300

1511
1557
3895
1317

.181
1.285
2.365
.879

.733
.454
.801
.278

.586
.707
1.115
.826

.529
.446
.751
.277

.500
.815
1. 447
.661

.432
.813
1. 430
.661

23.9
23.9
17.7
23.9

217
213

598
1601

14469
13045

2164
5809

.295
.004

.437
.706

1.198
.607

.346
.141

.643
.439

.613
.451

36.8
38.8

217
226

611
501

14469
11300

7739
2953

5.249
.675

6.410
.662

1.164
.905

6.067
.816

4.475
.148

4.360
.799

36.8
23.9

314
213

635
1014

9239
13045

4100
3861

.712
.083

1. 379
.978

1.405
.649

1. 427
.679

1.165
.570

1.181
.470

11.7
38.8

213

2344

13045

4936

.138

.773

.738

.959

.550

.612

38.8

314

3059

9239

8310

1.508

1. 012

2.621

1. 078

1. 713

1. 735

17.7

211

649

14469

4049

.493

.325

.903

.287

.514

.561

36.8

226
217

180
536

11300
14469

3175
2057

1.393
.110

.222
.772

1.100
.418

.185
.758

.905
.433

.893
.429

23.9
36.8

226
498

11
3030

11300
13568

62
6619

.759
.031

.619
.961

.484
1.076

.646
.892

.641
.690

.630
.666

23.9
40.1

211

431

14469

4902

.324

1. 936

.846

1. 885

1.035

1.018

36.8

314

139

9239

1002

1.764

.037

1.531

.041

1.113

1.114

11.7

498

153

13568

736

.007

.956

.253

.164

.405

.341

40.1

342
226
498
314

4513
1580
2
113

13266
11300
13568
9239

12908
4702
9
2331

1.232
1.221
.010
1.956

1. 330
.596
.782
.457

2.550
1.500
.388
1.448

1. 409
.530
.609
.577

1.704
1.106
.393
1.287

1.131
1.084
.335
1. 327

38.1
23.9
40.1
17.7

314
498

485
1278

9239
13568

3298
4696

.419
.069

.329
.370

.951
.409

.291
.289

.566
.283

.554
.256

11.7
40.1

226
226
226

114
1089
194

11300
11300
11300

3100
4111
1654

.606
.777
1.108

.048
.612
1. 022

1.120
.769
1.127

.012
.636
1. 235

.591
.139
1.086

.579
.727
1.157

23.9
23.9
23.9
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PROPOSALS

COMMUNI1Y AFFAIRS
liOOD-RIDGE
BORO.
liYCKOFF TliP.

498

1132

13568

2891

.178

.454

.714

-.034

.449

.286

40.1

314

640

9239

5072

2.361

.494

1.811

.437

1.555

1.536

17.7

918
585
585
595
585
585
918

244
537
945
1582
704
272

7618
10838
10838
10838
10838
10838
7618

568
1031
1828
2944
3892
4612
984

0.000
.018
.058
1.982
.483
4.102
.023

.156
.100
.663
1. 469
1.412
3.118
.180

.284
.300
.629
1.030
.569
1.141
.768

.135
.081
.793
1. 388
1.155
3.022
.167

.147
.139
.450
1. 494
.821
2.787
.324

.140
.133
.493
1. 466
.736
2.755
.319

45.8
37.5
37.5
37.5
37.5
37.5
45.8

585

444

10838

4877

1.203

2.386

1.800

2.306

1.796

1.770

37.5

585
585
918
585

499
512
145
417

10838
10838
7618
10838

1216
4537
2001
3256

.658
1.232
.643
.311

.491
1.372
.109
.550

.482
1.480
.777
.972

.407
1. 294
.057
.464

.544
1.361
.509
.611

.516
1.335
.492
.582

37.5
37.5
45.8
37.5

364
585

344
98

4544
10838

13405
189

1.683
.057

3.935
.088

4.127
.353

5.119
.084

3.249
.166

3.643
.165

24.0
37.5

585
918
918
918
364

1575
268
371
309
1044

10838
7618
7618
7618
4544

3904
1196
2713
1591
8830

.751
2.027
2.203
1.295
.147

.825
.611
1.004
.330
1.552

.933
.508
.858
.559
1.319

.576
.600
1.036
.292
1.383

.836
1.049
1.355
.728
1.006

.753
1.045
1.366
.715
.95D

37.5
45.8
45.8
45.8
24.0

364
364

559
148

4544
4544

7283
1569

2.542
.022

1. 684
.049

3.065
1.195

1. 897
.039

2.430
.422

2.501
.419

24.0
24.0

364
918

1556
1441

4544
7618

6002
3691

3.148

5.082

2.328

4.542

3.519

3.339
0.000

24.0
45.8

364

410

4544

12695

4.109

8.293

3.840

10.987

5.414

6.312

24.0

918

145

7618

864

.003

.106

.295

.092

.135

.130

45.8

918

540

7618

3280

0.000

.285

.494

.270

.260

.255

45.8

585
918
918
585
585
918
918

1105
229
1539
1478
626
120
586

10838
7618
7618
10838
10838
7618
7618

2909
497
10530
3070
1068
1898
4595

.335
0.000

.361
.072

.761
.285

.295
.059

.486
.119

.137
.018
.282
.307

.546
.108
.113
.383

.563
.648
1.137
.746

.560
.109
.117
.316

.415
.258
.511
.479

.464
.115
0.000
.420
.258
.512
.457

37.5
45.8
45.8
37.5
37.5
45.8
45.8

918

261

7618

1039

.003

.218

.644

.228

.288

.292

45.8

918
918
918
364

194
123
133
484

7618
7618
7618
4544

2404
302
2204
11255

.489
0.000
3.019
.448

.111
.065
.477
.678

1.276
.295
1.119
3.078

.D98
.537
.422

.625
.120
1.538
1. 401

.621
.097
1.558
1.316

45.8
45.B
45.8
24.0

918
918

117
581

7618
7618

425
1268

0.000
0.000

.143
.104

.435
.119

.156
.043

.193
.075

.197
.054

45.8
45.8

468
468

1750
50

11634
11634

3600
495

.017
.007

.574
.001

.849
.137

.379
-.072

.480
.048

.415
.024

42.2
42.2

468

487

11634

2679

.067

.462

.689

.234

.406

.330

42.2

468
492
492
468
1563
251

512
335
318
391
16363
975

11634
7425
7425
11634
20247
6279

4665
1980
1783
705
26016
24903

.292
.698
.405
.059

1. 323
.790
.981
.218

.907
.699
.609
.290

1.125
.892
1. 425
.185

.841
.729
.665
.189

.775
.763
.813
.178

1.872

16.950

7.804

18.197

8.875

9.291

42.2
38.1
38.1
42.2
62.6
29.5

492

80

7425

492

.272

.024

.292

.020

.196

.195

38.1

492
251

732
3100

7425
6279

2307
6350

.085
.079

.249
.781

.429
1.019

.187
.629

.255
.626

.234
.576

38.1
29.5

492
492
468
251

133
1370
2481
1788

7425
7425
11634
6279

751
19255
4577
6209

.568
4.213

.449
1.635

.630
3.970

.662
1. 479

.549
3.273

.131

1.140

1.204

1.046

.825

.620
3.221
0.000
.794

38.1
38.1
42.2
29.5

BURLINGTON
BASS RIVER TliP.
BEVERLY CITY
BORDENTOWN CITY
BORDENTOWN TliP.
BURLINGTON CITY
BURLINGTON TliP.
CHESTERFIELD
TliP.
CINNAMINSON
TliP.
DELANCO TliP.
DELRAN TliP.
EASTAMPTON TliP.
EDGEliATER PARK
TliP.
EVESHAM TliP.
FIELDSBORO
BORO.
FLORENCE TliP.
HAINESPORT TliP.
LUMBERTON TliP.
MANSFI ELD TliP.
MAPLE SHADE
TliP.
MEDFORD TliP.
MEDFORD LAKES
BORO.
MOORESTOWN TliP.
MOUNT HOLLY
TliP.
MOUNT LAUREL
TliP.
NEli HANOVER
TliP.
NORTH HANOVER
TliP.
PALMYRA BORO.
PEMBERTON BORO.
PEMBERTON TliP.
RIVERSIDE TliP.
RIVERTON BORO.
SHAMONG TliP.
SOUTHAMPTON
TliP.
SPRINGFIELD
TliP.
TABERNACLE TliP.
liASHINGTON TliP.
liESTAMPTON TliP.
liILLINGBORO
TliP.
liOODLAND TliP.
liRIGHTSTOliN
BORO.

317

-.OD4

CAMDEN
AUDUBON BORO.
AUDUBON PARK
BORO.
BARRINGTON
BORO.
BELLMAliR BORO.
BERLIN BORO.
BERLIN TliP.
BROOKLAWN BORO.
CAMDEN CITY
CHERRY HILL
TWP.
CHESILHURST
BORO.
CLEMENTON BORO.
COLLINGSWOOD
BORO.
GIBBSBORO BORO.
GLOUCESTER TWP.
GLOUCESTER CITY
HADDON TliP.
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PROPOSALS
468

2210

11634

4484

.118

1. 335

1.969

1.152

1.141

1.080

42.2

468

1219

11634

3025

.049

.442

.841

.401

.446

.434

42.2

492
492

81
349

1425
1425

461
820

.028
.006

.044
.131

.150
.436

.024
.114

.014
.193

.061
.185

38.1
38.1

468
492

141
814

11634
1425

1043
8202

.140
.372

.382
.466

.333
1.150

.338
.420

.285
.662

.210
.647

42.2
38.1

468
1563

450
861

11634
20247

1768
1573

.022
.005

.241
.224

.435
.473

.176
.185

.233
.234

.211
.221

42.2
62.6

468

365

11634

1773

.014

.273

.530

.199

.272

.248

42.2

468
1563
492
492

195
3023
620
7

11634
20247
1425
1425

1844
12423
3961
10

.019

.222

.459

.209

.233

.680
.202

.098
.041

.731
.924

.083
.064

.503
.389

.229
0.000
.498
.397

42.2
62.6
38.1
38.1

468
468
492
468
492
492
492
251

490
233
340
0
409
534
1243
417

11634
11634
1425
11634
1425
1425
7425
6219

3418
2069
2698
11
9602
3600
10187
884

.076
.064
.046
.097
1.603
.552
4.852
.004

.534
.561
.713
.022
4.932
.340
1.100
.042

.651
.548
.862
2.000
3.102
1.139
2.145
.202

.471
.663
.649
.024
5.483
.288
1. 047
.018

.422
.391
.540
.706
3.212
.677
2.699
.083

.401
.425
.519
.707
3.396
.660
2.681
.075

42.2
42.2
38.1
42.2
38.1
38.1
38.1
29.5

1105
1105
1105

100
494
55

15825
15825
15825

868
1914
145

0.000
0.000
0.000

.856
1.840
.011

1.095
.879
.225

.423
2.016
.013

.650
.906
.079

.506
.965
.080

41. 5
41.5
41. 5

1105
1105
1105
1105

503
1205
1281
493

15825
15825
15825
15825

1856
8171
5549
2205

1.623
3.187
5.078
0.000

.318
1. 628
1.178
1.624

2.017
2.583
2.422
.524

.373
1. 496
1.861
.469

1. 319
2.466
3.093
.116

1. 338
2.422
3.120
.331

41.5
41.5
41. 5
41. 5

1105
1105

1685
246

15825
15825

7315
1230

0.000
0.000

2.424
.538

3.385
.980

1.189
.354

1. 936
.506

1. 725
.445

41.5
41.5

1105

104

15825

544

0.000

.899

.881

.823

.593

.568

41. 5

1105
1105

564
175

15825
15825

3915
413

6.968
0.000

.962
.105

3.750
.333

.926
.120

3.893
.146

3.881
.151

41. 5
41.5

1105

41

15825

215

0.000

.022

.147

.019

.056

.055

41.5

1105
1105

738
311

15825
15825

1896
1641

0.000

2.431

.960

1. 368

1.130

0.000
.176

41.5
41.5

1105

214

15825

702

3.089

.153

.334

.164

1.192

1.196

41. 5

BRIDGETON CITY
COMMERCIAL TWP.
DEERFI ELD TWP.
DOWNE TWP.
FAIRFIELD TWP.
GREENWICH TWP.
HOPEWELL TWP.
LAWRENCE TWP.
MAURICE RIVER
TWP.
MILLVILLE CITY
SHILOH BORO.
STOW CREEK TWP.
UPPER DEERFIELD
TWP.
VINELAND CITY

1459
1459
1459
1459
1459
1459
1459
1459
1459

3167
560
315
335
545
181
335
348
412

14996
14996
14996
14996
14996
14996
14996
14996
14996

6715
1781
1012
636
1869
331
1413
810
1257

0.000
0.000
0.000
2.911
0.000
4.285
.000
0.000

.126
.091
.068
.091
.026
.088
.067
.129

.885
.789
.467
.801
.596
1.503
.172
.890

.124
.073
.052
.071
.017
.100
.053
.066

.331
.294
.178
1.272
.207
1. 959
.280
.340

0.000
.336
.287
.173
1. 263
.204
1.963
.275
.319

45.0
45.0
45.0
45.0
45.0
45.0
45.0
45.0
45.0

1459
1459
1459
1459

3118
81
176
505

14996
14996
14996
14996

9806
150
500
2422

0.000
0.000
10.536

.010
.025
.582

.463
.907
1.847

.010
.021
.348

.158
.310
4.322

0.000
.158
.309
4.244

45.0
45.0
45.0
45.0

1459

4851

14996

19045

0.000

45.0

BELLEVILLE TWP.
BLOOMFIELD TWP.
CALDWELL BORO.
TWP.
CEDAR GROVE
TWP.
EAST ORANGE
CITY

131
131
45

4462
7699
1131

25506
25506
7759

13280
18158
3190

.009

.347

.661

.314

.339

0.000
0.000
.328

39.1
39.1
21. 0

45

494

7759

4114

.534

.782

1.062

.788

.793

.795

21.0

1100

12252

21021

26603

0.000

53.8

HADDONFI ELD
BORO.
HADDON HEIGHTS
BORO.
HI-NELLA BORO.
LAUREL SPRINGS
BORO.
LAWNSIDE BORO.
LINDENWOLD
BORO.
MAGNOLIA BORO.
MERCHANTVILLE
BORO.
MOUNT EPHRAIM
BORO.
OAKLYN BORO.
PENNSAUKEN TWP.
PINE HILL BORO.
PINE VALLEY
BORO.
RUNNEMEDE BORO.
SOMERDALE BORO.
STRATFORD BORO.
TAVISTOCK BORO.
VOORHEES TWP.
WATERFORD TWP.
WINSLOW TWP.
WOODLYNNE BORO.
CAPE MAY
AVALON BORO.
CAPE MAY CITY
CAPE MAY POINT
BORO.
DENNIS TWP.
LOWER TWP.
MIDDLE TWP.
NORTH WILDWOOD
CITY
OCEAN CITY CITY
SEA ISLE CITY
CITY
STONE HARBOR
BORO.
UPPER TWP.
WEST CAPE MAY
BORO.
WEST WILDWOOD
BORO.
WILDWOOD CITY
WILDWOOD CREST
BORO.
WOODBINE BORO.
CUMBERLAND

ESSEX
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ESSEX FELLS
TIIP.
FAIRFIELD TIIP.
GLEN RIDGE
BORO. TIIP
IRVINGTON TOliN
LIVINGSTON TIIP.
MAPLEIIOOD TIIP.
MILLBURN TIIP.
MONTCLAIR TIIP.
NEIIARK CITY
NORTH CALDIIELL
TIIP.
NUTLEY TWP.
ORANGE CITY
TIIP.
ROSELAND BORO.
SOUTH ORANGE
VILL Til
VERONA TIIP.
IIEST CALDIIELL
TIIP.
IIEST ORANGE
TIIP.

45

261

1159

122

.322

.040

1.112

.039

.491

.491

21. 0

45
131

191
1554

1159
25506

2315
2388

2.041
.016

4. 525
.141

.949
1.221

5.254
.151

2.505
.459

2.148
.462

21.0
39.1

911
45
917
45
731
6803
45

8521
168
4365
2252
8011
48218
116

15601
1159
15601
1159
25506
48218
1159

21614
8681
1180
6192
14241
81111
1921

2.154
.800
2.096
.319

3.561
.615
2.718
1. 204

2.890
1.803
2.178
2.561

3.600
.679
2.081
1. 315

2.869
1.093
2.531
1.363

.410

.014

1.421

.012

.635

0.000
2.881
1. 094
2.320
1. 400
0.000
.634

48.2
21.0
48.2
21.0
39.1
63.3
21.0

131
1100

3181
4529

25506
21021

10425
11331

.040

1.908

1. 375

1. 826

1.108

1.080
0.000

39.1
53.8

45
911

186
2122

1159
15601

1821
5084

1. 610
.019

2.289
.511

.152
1.552

2.812
.494

1.550
.114

1.125
.108

21.0
48.2

45
45

1686
594

1159
1159

5453
3501

.089
1.411

.490
1. 502

1.286
1.251

.411
1. 421

.621
1. 390

.595
1. 365

21.0
21.0

1100

4239

21021

14644

3.499

2.231

2.403

2.434

2.111

2.119

53.8

1442
1442
1442

506
891
388

15315
15315
15315

2109
8716
1161

1.120
4.445
4.560

.321
3.120
.360

.444
1.146
.891

.216
2.511
.316

.628
3.104
1.931

.593
2.922
1. 942

41. 1
41.1
41.1

1442
1442
1442
1442
1442
1442
1442
1442
1442

337
1009
1040
311
411
294
161
1262
330

15315
15315
15315
15315
15315
15315
15315
15315
15315

1313
4832
5126
1849
1611
1148
3524
9529
1115

2.011
2.800

.089
.483

.421
1.043

.121
.459

.843
1. 442

2.011
3.920
5.943
4.289
4.901
.119

4.896
.110
1. 985
.624
1. 439
.052

.639
.190
.194
1.088
1. 642
.318

4. 031

.086
2.590
.518
1. 403
.038

2.515
1. 606
2.901
2.000
2.660
.203

.853
1.434
0.000
2.221
1.599
3.109
1.965
2.648
.198

41. 1
41.1
41. 1
41. 1
41. 1
41. 1
41.1
41. 1
41.1

1442
1442
1442
1442

193
1118
1318
152

15315
15315
15315
15315

561
2418
3399
641

0.000

.168

.311

.133

.182

.191
.403

.554
.015

.951
.523

.461
.013

.565
.314

.110
0.000
.534
.313

41.1
41.1
41.1
41.1

1442

453

15315

131

.094

.164

.290

.116

.182

.166

41.1

1442
1442
1442

490
343
807

15315
15315
15315

13805
833
1610

3.814
.096
3.740

2.595
.028
5.009

4.213
.161
1.586

3.059
.021
3.513

3.561
.295
3.445

3.115
.293
2.946

41. 1
41.1
41. 1

1442
1442
1442

699
1664
236

15315
15315
15315

1831
4158
1115

.066

.392

.422

.313

.293

.101

.313

.125

.231

.402

.261
0.000
.354

41.1
41.1
41. 1

1442

112

15315

411

3.197

.269

.436

.206

1.501

1.480

41. 1

1033
1033

11522
321

21266
21266

25950
143

.001

.132

.149

.142

.094

0.000
.091

50.2
50.2

5526
1033
5526
5632
1033
5526

1015
2248
9007
41248
6107
7098

39657
21266
39657
41248
21266
39657

3695
5041
15403
83838
12146
19541

.006
.135

.195
1.136

.556
.482

.168
1.236

.253
.584

4.918

3.159

1.216

2.889

3.137

.243
.618
0.000
0.000
3.047
0.000

63.3
50.2
63.3
63.3
50.2
63.3

1033
5526
5526
5526

1069
12307
3223
7007

21266
39651
39657
39657

5659
21016
5180
14736

4.392

6.269

1.131

7.270

3.933

.216

1. 555

.516

2.143

.162

4.266
0.000
.958
0.000

50.2
63.3
63.3
63.3

2979
2979
2919

301
213
178

21228
21228
21228

1244
1018
333

0.000
0.000
0.000

.041
.086
.060

.116
.945
.289

.033
.090
.048

.212
.344
.116

.269
.345
.112

40.3
40.3
40.3

2979
2979

143
241

21228
21228

403
801

0.000
.152

.045
.212

.669
.663

.048
.291

.238
.362

.239
.369

40.3
40.3

GLOUCESTER
CLAYTON BORO.
DEPTFORD TIIP.
EAST GREENIIICH
TWP.
ELK TIIP.
FRANKLIN TIIP.
GLASSBORO BORO.
GREENWICH TIIP.
HARRISON TWP.
LOGAN TIIP.
MANTUA TIIP.
MONROE TIIP.
NATIONAL PARK
BORO.
NEWFIELD BORO.
PAULSBORO BORO.
PITMAN BORO.
SOUTH HARRISON
TWP.
SWEDESBORO
BORO.
IIASHINGTON TIIP.
WENONAH BORO.
WEST DEPTFORD
TWP.
WESTVILLE BORO.
llooDBURY CITY
llooDBURY
HEIGHTS BOR
llooLIIICH TWP.
HUDSON
BAYONNE CITY
EAST NEWARK
BORO.
GUTTENBERG TOliN
HARRISON TOliN
HOBOKEN CITY
JERSEY CITY
KEARNY TOWN
NORTH BERGEN
TWP.
SECAUCUS TOliN
UNION CITY
WEEHAWKEN TIIP.
IIEST NEil YORK
TOWN
HUNTERDON
ALEXANDRIA TIIP.
BETHLEHEM TIIP.
BLOOMSBURY
BORO.
CALIFON BORO.
CLINTON TOliN
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CLINTON TWP.
DELAWARE TWP.
EAST AMWELL
TIfP.
FLEMINGTON
BORO.
FRANKLIN TWP.
FRENCHTOWN
BORO.
GLEN GARDNER
BORO.
HAMPTON BORO.
HIGH BRIDGE
BORO.
HOLLAND TWP.
KINGWOOD TWP.
LAMBERTVILLE
CITY
LEBANON BORO.
LEBANON TWP.
MILFORD BORO.
RARITAN TWP.
READINGTON TWP.
STOCKTON BORO.
TEWKSBURY TWP.
UNION TWP.
WEST AMWELL
TWP.

2979
2979
2979

441
613
458

21228
21228
21228

3520
1609
1538

4.008
.001
0.000

1.590
.093
.145

1.973
.962
1.075

1. 518
.056
.172

2.524
.352
.407

2.500
.340
.416

40.3
40.3
40.3

2979

683

21228

1809

.020

.721

.247

.684

.329

.317

40.3

2979
2979

294
326

21228
21228

1024
580

.063
0.000

.131
.092

.801
.306

.123
.088

.332
.133

.329
.131

40.3
40.3

2979

179

21228

750

0.000

.024

.545

.024

.189

.189

40.3

2979
2979

218
508

21228
21228

577
1447

0.000
0.000

.019
.070

.306
.674

.018
.061

.108
.248

.108
.245

40.3
40.3

2979
2979
2979

405
449
1096

21228
21228
21228

1764
1178
1727

0.000
0.000
0.000

.136
.106
.281

.593
.653
.405

.065
.102
.294

.243
.253
.229

.220
.252
.233

40.3
40.3
40.3

2979
2979
2979
2979
2979
2979
2979
2979
2979

152
552
202
504
782
121
398
224
235

21228
21228
21228
21228
21228
21228
21228
21228
21228

427
1976
516
5781
4781
261
1702
1426
849

.170
0.000
0.000
3.570
6.019
0.000
.697
1.087
0.000

.129
.182
.113
1.304
1. 208
.024
.189
.400
.115

.576
.902
.303
2.289
2.071
.257
2.025
1.017
.521

.141
.199
.044
1. 085
I. 451
.021
.186
.500
.105

.292
.361
.139
2.388
3.099
.094
.970
.835
.212

.296
.367
.116
2.315
3.180
• 093
.969
.868
.208

40.3
40.3
40.3
40.3
40.3
40.3
40.3
40.3
40.3

EAST WINDSOR
TWP.
EWING TWP.
HAMILTON TWP.
HIGHTSTOWN
BORO.
HOPEWELL BORO.
HOPEWELL TWP.
LAWRENCE TWP.
PENNINGTON
BORO.
PRINCETON BORO.
PRINCETON TWP.
TRENTON CITY
WASHINGTON TWP.
WEST WINDSOR
TWP.

542

378

7340

8853

1.878

2.303

2.183

1. 953

2.122

2.005

29.5

542
1793
542

1665
5277
738

7340
25835
7340

12167
32967
2007

2.296
3.195
.049

3.917
5.544
.390

2.191
5.123
.709

3.417
5.095
.350

2.801
4.621
.383

2.635
4.471
.369

29.5
48.4
29.5

542
542
1793
542

392
688
1104
360

7340
7340
25835
7340

774
3974
9342
931

0.000
4.834
1.856
.036

.172
1.795
7.767
.195

.561
1.873
2.373
.921

.154
1.750
7.278
.194

.244
2.834
3.999
.384

.238
2.819
3.835
.384

29.5
29.5
48.4
29.5

542
542
1793
542
542

1623
749
19454
241
506

7340
7340
25835
7340
7340

3248
5226
30325
2482
5547

.033
1.539

1. 819
1.159

.827
2.091

1.742
1. 384

.893
1.596

2.940
5.346

.507
4.195

.781
2.948

.489
4.800

1.409
4.163

.867
1.671
0.000
1. 403
4.365

29.5
29.5
48.4
29.5
29.5

1409
647
523
1302

1569
265
1024
797

15810
3720
7804
12043

6606
892
2447
15448

1.635
.006
.984

.946
.257
4.160

1. 039
.658
4.581

.821
.198
4.292

1.207
.307
3.242

0.000
1.165
.287
3.286

46.0
37.6
34.4
43.1

523
647
1302

2530
120
2113

7804
3720
12043

32872
463
5847

2.844
.092
.059

12.438
.050
.348

6.479
.351
.790

13.251
.027
.291

7.254
.164
.399

7.525
.156
.380

34.4
37.6
43.1

647
523
523
1302
647
1302

421
1150
781
543
483
5925

3720
7804
7804
12043
3720
12043

2034
4964
4785
2543
9889
12762

.034
.086
.235
.054
12.031

.134
.878
.920
.280
1.947

.511
1.547
1.173
1.071
1. 444

.135
.832
.693
.227
2.115

.226
.837
.776
.469
5.141

.227
.822
.700
.451
5.197
0.000

37. 6
34.4
34.4
43.1
37. 6
43 .1

1302

934

12043

12100

1.818

3.729

2.642

3.352

2.730

2.604

43.1

647
1409

1320
6915

3720
15810

20591
14354

6.530

1. 354

3.723

1.326

3.869

3.859
0.000

37.6
46.0

523
647
1409

1659
265
1402

7804
3720
15810

14376
7326
13087

3.179
2.064
2.965

7.026
3.103
2.346

3.134
1.528
2.322

6.338
3.810
2.022

4.447
2.232
2.544

4.217
2.467
2.436

34.4
37.6
46.0

1409

1328

15810

2960

.116

.321

.438

.249

.292

.268

46.0

647

589

3720

9866

7.445

6.338

2.688

7.600

5.490

5.911

37.6

523

661

7804

6821

.700

4.243

1.781

3.704

2.241

2.062

34.4

1302

1731

12043

5127

.086

.329

.620

.281

.345

.329

43.1

MERCER

MIDDLESEX
CARTERET BORO.
CRANBURY TWP.
DUNELLEN BORO.
EAST BRUNSWICK
TWP.
EDISON TWP.
HELMETTA BORO.
HIGHLAND PARK
BORO.
JAMESBURG BORO.
METUCHEN BORO.
MIDDLESEX BORO.
MILLTOWN BORO.
MONROE TWP.
NEW BRUNSWICK
CITY
NORTH BRUNSWICK
TIfP.
OLD BRIDGE TWP.
PERTH AMBOY
CITY
PISCATAWAY TWP.
PLAINSBORO TWP.
SAYREVILLE
BORO.
SOUTH AMBOY
CITY
SOUTH BRUNSWICK
TWP.
SOUTH
PLAINFIELD BOR
SOUTH RIVER
BORO.
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SPOTSWOOD BORO.
WOODBRIDGE TWP.

641
1409

257
4595

3120
15810

2991
34085

.035
2.090

.245
11. 644

.668
5.306

.208
11.045

.316
6.347

.303
6.141

37.6
46.0

ABERDEEN TWP.
ALLENHURST
BORO.
ALLENTOWN BORO.
ASBURY PARK
CITY
ATL. HIGHLANDS
BORO.
AVON BY THE SEA
BORO
BELMAR BORO.
BRADLEY BEACH
BORO.
BRIELLE BORO.
COLTS NECK TWP.
DEAL BORO.
EATONTOWN BORO.
ENGLISHTOWN
BORO.
FAIR HAVEN
BORO.
FARMINGDALE
BORO.
FREEHOLD BORO.
FREEHOLD TWP.
HAZLET TWP.
HIGHLANDS BORO.
HOLMDEL TWP.
HOWELL TWP.
INTERLAKEN
BORO.
KEANSBURG BORO.
KEYPORT BORO.
LITTLE SILVER
BORO.
LOCH ARBOUR
VILLAGE
LONG BRANCH
CITY
MANALAPAN TWP.
MANASQUAN BORO.
MARLBORO TWP.
MATAWAN BORO.
MIDDLETOWN TWP.
MILLSTONE TWP.
MONMOUTH BEACH
BORO.
NEPTUNE TWP.
NEPTUNE CITY
BORO.
OCEAN TWP.
OCEANPORT BORO.
RED BANK BORO.
ROOSEVELT BORO.
RUMSON BORO.
SEA BRIGHT
BORO.
SEA GIRT BORO.
SHREWSBURY
BORO.
SHREWSBURY TWP.
SOUTH BELMAR
BORO.
SPRING LAKE
BORO.
SPRING LAKE
HGTS BOR
TINTON FALLS
BORO.
UNION BEACH
BORO.
UPPER FREEHOLD
TWP.
WALL TWP.
WEST LONG
BRANCH BOR

423
731

555
216

8798
13980

6035
299

.272
.006

1.087
.128

1.660
.573

.951
.123

1.006
.236

.961
.234

31. 5
42.5

757
731

187
2989

5416
13980

671
6925

.000

.069

.513

.106

.194

.207
0.000

27 .0
42.5

423

713

8798

1791

.029

.258

.649

.234

.312

.304

31.5

731

488

13980

1006

.009

.154

.326

.146

.163

.161

42.5

731
731

1073
868

13980
13980

2780
2051

.037
.009

.555
.209

.371
.278

.496
.230

.321
.165

.301
.172

42.5
42.5

731
757
531
757

242
214
181
531
134

13980
5416
13980
9889
5476

1785
2738
467
5585
453

.084
.080
.052
.715
.061

.555
.356
.113
4.013
.109

.884
1.818
.506
.854
.409

.602
.307
.109
4.135
.168

.508
.752
.224
1. 861
.193

.523
.735
.222
1. 901
.213

42.5
27.0
42.5
39.8
27.0

531

590

9889

1903

.035

.217

1.015

.216

.422

.422

39.8

757

122

5416

581

.006

.148

.372

.155

.175

.177

27.0

757
757
423
423
423
757
731

1383
450
321
664
175
1280
198

5476
5476
8798
8798
8798
5476
13980

3899
8607
7309
2356
3533
13357
380

.034
5.413
.239
.017
1. 464
5.259
.014

.934
2.739
1.198
.296
3.671
1.949
0.000

.812
2.786
1.932
.361
2.455
2.870
.645

.866
2.816
1.132
.282
3.088
2.080
0.000

.593
3.646
1.123
.225
2.530
3.359
.220

.571
3.672
1.101
.220
2.336
3.403
.220

27 .0
27 .0
31. 5
31. 5
31. 5
27.0
42.5

423
423
531

1294
1186
278

8798
8798
9889

3878
3235
2048

.031
.222

.535
.400

.403
1.253

.392
.406

.323
.625

0.000
.275
.627

31.5
31.5
39.8

731

92

13980

139

.008

.018

.552

.015

.193

.191

42.5

531

4233

9889

11651

0.000

39.8

757
731
757
423
423
757
531

473
702
328
444
2808
362
250

5476
13980
5476
8798
8798
5476
9889

8920
2262
8579
3594
23379
1648
1557

5.119
.065
5.622
.048
2.971
.016
.038

1. 449
.568
1. 340
.512
6.043
.256
.129

2.812
.563
3.602
.999
5.783
.936
.966

1.706
.490
1. 413
.485
7.414
.395
.139

3.126
.399
3.521
.520
4.932
.403
.378

3.212
.373
3.565
.510
5.389
.449
.381

27.0
42.5
27.0
31. 5
31. 5
27.0
39.8

731
731

2847
502

13980
13980

10574
2154

.006

.443

.359

.384

.269

0.000
.250

42.5
42.5

731
531
531
757
531
531

1119
317
1831
128
754
209

13980
9889
9889
5476
9889
9889

9575
2114
4688
330
2423
931

1.419
.391
.010
0.000
.758
0.000

2.529
.683
1. 848
.017
.440
.353

2.090
1.005
.756
.582
1.354
.467

2.324
.348
1.828
.017
.450
.214

2.013
.693
.871
.200
.851
.273

1.945
.582
.865
.200
.854
.241

42.5
39.8
39.8
27.0
39.8
39.8

731
531

203
124

13980
9889

881
1107

.103
.187

.185
1.317

.791
.945

.187
2.032

.360
.816

.360
1.054

42.5
39.8

531
731

75
199

9889
13980

509
675

0.000
.002

0.000
.094

.203
.222

0.000
.099

.068
.106

.068
.108

39.8
42.5

731

644

13980

1392

.073

.461

.838

.458

.457

.456

42.5

731

326

13980

2608

.113

.396

.533

.419

.341

.355

42.5

531

282

9889

4650

3.470

1.683

1.452

1. 537

2.201

2.153

39.8

423

638

8798

2001

.136

.340

.519

.286

.332

.313

31.5

757

355

5476

1117

.002

.146

.777

.133

.308

.304

27.0

731
531

1091
417

13980
9889

7558
2514

7.359
.153

3.478
.779

1.693
.854

3.717
.713

4.177
.595

4.256
.573

42.5
39.8

MONMOUTH
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MORRIS
BOONTON TOliN
BOONTON TliP.
BUTLER BORO.
CHATHAM BORO.
CHATHAM TIiP.
CHESTER BORO.
CHESTER TliP.
DENVILLE TliP.
DOVER TOliN
EAST HANOVER
TlIP.
FLORHAM PARK
BORO.
HANOVER TilP.
HARDING TIiP.
JEFFERSON TliP.
KINNELON BORO.
LINCOLN PARK
BORO.
MADISON BORO.
MENDHAM BORO.
MENDHAM TIiP.
MINE HILL TIiP.
MONTVILLE TWP.
MORRIS TWP.
MORRIS PLAINS
BORO.
MORRISTOWN TOWN
MOUNTAIN LAKES
BORO.
MOUNT ARLINGTON
BORO
MOUNT OLIVE
TWP.
NETCONG BORO.
PAR-TROY HILLS
TWP.
PASSAIC TliP.
PEQUANNOCK TIiP.
RANDOLPH TliP.
RIVERDALE BORO.
ROCKAliAY BORO.
ROCKAliAY TliP.
ROXBURY TWP.
VICTORY GARDENS
BORO
WASHINGTON TliP.
WHARTON BORO.

21J
21J
444
J57
357
975
975
444
975
213

1314
146
749
1010
351
136
256
1019
2287
251

5J06
5J06
610J
8275
8275
6713
6713
6103
6713
5306

J16J
1278
27J2
J12J
J680
459
1980
4984
5220
J142

.099
.005
.lJ6
.J76
1.264
0.000
.027
7.276
.255
J.401

.449
.072
.J67
.6J6
.210
.404
.158
.979
.819
2.925

.619
.648
.700
1.065
1.573
.438
1.244
1.J65
.639
1.135

.452
.015
.JJ5
.652
.196
.431
.167
1.030
.880
J.039

.J89
.242
.401
.692
1.016
.281
.476
3.207
.571
2.487

. J90
.22J
.J90
.698
1.011
.290
.479
3.224
.591
2.525

2J.8
2J.8
29.5
24.4
24.4
28.7
28.7
29.5
28.7
2J.8

J57

240

8275

2992

4.549

2.928

1.200

2.873

2.892

2.874

24.4

213
J57
444
444
444

421
309
9J2
220
4J5

5306
8275
6103
6103
6103

3887
1406
6547
2860
4003

5.491
.029
.005
.969
1. J78

4.052
.340
.308
.165
.511

1.180
1.443
1.196
1. 34J
.991

J.773
.348
.290
.154
.550

J.574
.604
.503
.826
.960

J.482
.607
.497
.822
.973

2J.8
24.4
29.5
29.5
29.5

357
357
357
975
213
J57
J57

1518
288
220
288
727
10J1
426

8275
8275
8275
671J
5306
8275
8275

5490
1755
1648
1235
5068
7J14
196J

.502
0.000
.002
1. 616
J.752
4.283
.502

1.212
.275
.060
.067
1.677
3.38J
1.476

1. JJ9
1.15J
1.522
.492
1.928
2.506
.878

1.265
.3J5
.050
.087
1.808
J.863
1.596

1. 018
.476
.528
.725
2.453
J.J91
.952

1.035
.496
.525
.732
2.496
J.551
.992

24.4
24.4
24.4
28.7
2J.8
24.4
24.4

357
213

2211
467

8275
5306

6787
1254

.J94
1.158

3.070
.289

.95J
1. 452

3.547
.362

1.472
.966

1. 631
.991

24.4
2J.8

975

194

6713

1320

0.000

.119

.4JJ

.155

.184

.196

28.7

975

986

671J

8434

.002

1.193

1.296

1. 6J7

.830

.978

28.7

975
213

389
1980

6713
5J06

1337
18686

0.000
9.547

.123
9.547

.310
J.060

.107
11. 485

.144
7.385

.139
8.031

28.7
23.8

357
444
975
444
444
444
975
975

672
517
532
225
622
699
885
88

8275
610J
671J
610J
610J
610J
671J
671J

2817
4354
7215
866
23J8
7100
6714
496

.000
2.386
5.776
1.568
.465
4.466
4.178
.005

.27J
.558
.937
.J85
.551
1.779
1.128
.010

1.114
1.086
2.021
. J49
.560
1.638
1.60J
.188

.187
.469
1.039
.434
.528
1. 486
1.124
.002

.46J
1.34J
2.912
.767
.525
2.628
2.30J
.068

.434
1. 314
2.945
.78J
.518
2.530
2. J02
.065

24.4
29.5
28.7
29.5
29.5
29.5
28.7
28.7

975
444

672
686

671J
610J

5167
2085

0.000
1.223

.293
.300

1.725
.495

.J05
.219

.67J
.67J

.677
.646

28.7
29.5

BARNEGAT TWP.
BARNEGAT LIGHT
BORO.
BAY HEAD BORO.
BEACH HAVEN
BORO.
BEACHWOOD BORO.
BERKELEY TliP.
BRICK TliP.
DOVER TliP.
EAGLESliOOD TliP.
HARVEY CEDARS
BORO.
ISLAND HEIGHTS
BORO.
JACKSON TliP.
LACEY TliP.
LAKEHURST BORO.
LAKEliOOD TWP.
LAVALLETTE
BORO.
LITTLE EGG
HARBOR Til
LONG BEACH TIiP.
MANCHESTER TliP.
MANTOLOKING
BORO.
OCEAN TliP.
OCEAN GATE
BORO.
PINE BEACH
BORO.

570
570

357
35

6808
6808

4J77
J46

1.838
0.000

.252
.210

.704
.297

.257
.212

.9J1
.169

.933
.170

5J.3
5J.3

557
570

226
171

7J68
6808

549
677

.047
0.000

.195
.527

.639
.208

.187
.426

.294
.245

.291
.211

46.4
5J.J

570
570
557
557
570
570

397
640
1320
1377
18J
39

6808
6808
7J68
7368
6808
6808

3224
19083
26502
28872
560
18J

.259
3.341
1.198
5.4J3
0.000
0.000

.116
1.086
3.507
7.190
.152
.070

.731
. J42
J.514
4.217
.199
.243

.112
1.675
3.617
6.398
.169
.047

.369
1.590
2.740
5.614
.117
.105

.367
1.786
2.776
5. J49
.122
.097

53.3
53.3
46.4
46.4
53.J
5J.3

557

188

7368

574

.052

.077

.366

.065

.165

.161

46.4

570
570
570
557
557

97J
499
27J
2256
153

6808
6808
6808
7J68
7J68

11794
8579
1049
17207
1125

12.914
1. J31
.068

1.77J
1.570
.142

2.276
1.221
.143

1.862
1.566
.159

5.654
1.374
.117

0.000

.208

.249

.320

.152

5.684
1. 373
.123
0.000
.190

53.J
5J.3
5J.3
46.4
46.4

570

383

6808

5J42

0.000

.J70

.679

.388

.J50

.J56

5J.3

570
570
557

189
431
55

6808
6808
7368

1726
20023
172

0.000
3.032
0.000

.645
.767
.050

.295
.300
.641

.392
.6J7
.055

.314
1.366
.231

.229
1.32J
.232

5J.3
53.3
46.4

570
570

222
244

6808
6808

2216
88J

1.373
.012

.242
.024

.304
.159

.251
.022

.640
.065

.643
.064

53.3
53.3

570

126

6808

771

.OJ8

.OJ9

.J78

.024

.152

.147

5J.J

OCEAN
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COMMUNI1Y AFFAIRS
PLUMSTED TliP.
POINT PLEASANT
BORO.
PT PLEASANT
BEACH BO
SEASIDE HEIGHTS
BORO
SEASIDE PARK
BORO.
SHIP BOTTOM
BORO.
SOUTH TOMS
RIVER BOR
STAFFORD TliP.
SURF CITY BORO.
TUCKERTON BORO.

PROPOSALS
570
557

380
590

6808
7368

2187
7251

.013
.062

.123
1.103

.597
1.288

.119
1.116

.244
.818

.243
.822

53.3
46.4

557

614

7368

2130

.076

1. 352

.414

2.086

.614

.859

46.4

557

280

7368

1072

0.000

.144

.021

.510

.255

.177

46.4

557

249

7368

854

0.000

.338

.247

.271

.195

.173

570

148

6808

678

0.000

.443

.166

.353

.203

.173

53.3

570

153

6808

1097

.094

.129

.292

.097

.171

.161

53.3

570
570
570

585
79
301

6808
6808
6808

5499
690
1312

2.662
0.000
0.000

1.166
.292
.134

.575
.144
.170

1. 253
.270
.117

1.468
.145
.101

1. 497
.138
.096

53.3
53.3
53.3

755

587

12245

2789

3.388

.114

.652

.092

1. 384

1.377

29.2

1969
755
755
755

8770
911
2277
1030

19507
12245
12245
12245

29114
2536
6865
4273

1. 419
.201
.412
.820

7.102
.216
.815
.764

2.998
.350
.973
.737

6.769
.161
.649
.858

3.840
.256
.733
.774

3.729
.238
.678
.805

51.8
29.2
29.2
29.2

755

517

12245

2548

1.268

.125

.672

.119

.688

.686

29.2

1969
3714
755

10737
22560
613

19507
22560
12245

18727
43743
4003

1.547

.336

.809

.307

.897

0.000
0.000
.887

51.8
63.3
29.2

755

1064

12245

1795

0.000

.095

.286

.087

.127

.125

29.2

755
755
755
755
755

475
718
666
1283
1609

12245
12245
12245
12245
12245

4056
3491
3197
15914
8680

.017
2.529
7.482
14.166
.011

.132
2.252
.203
6.076
.388

1.118
.676
.682
3.297
1.636

.114
2.331
.157
6.542
.322

.422
1. 819
2.789
7.846
.679

.416
1. 845
2.774
8.002
.657

29.2
29.2
29.2
29.2
29.2

755

495

12245

4316

2.265

.883

.141

.961

1. 296

1. 322

29.2

1105
1105

375
716

15825
15825

959
3156

0.000
6.737

.037
.549

1.241
2.114

.027
.549

.426
3.133

.423
3.133

41.5
41.5

1105
1105
1105

307
198
290

15825
15825
15825

545
490
663

0.000
0.000
0.000

.110
.028
.708

.751
.958
.980

.094
.046
.503

.287
.329
.563

.282
.335
.494

41.5
41.5
41.5

1105
1105
1105

206
233
820

15825
15825
15825

527
571
1896

0.000
6.405

.362
.382

.816
1. 031

.355
.283

.393
2.606

.390
2.573
0.000

41.5
41.5
41.5

1105
1105
1105
1105
1105
1105

1070

5310
1090
2733
952
2585
1073

5.292
.000
.002
0.000

3.061
.163
.335
.087

3.602
1.764
1. 840
.766

2.445
.134
.360
.060

3.985
.642
.726
.285

0.000

.126

1.167

.107

.431

3.780
.633
.734
.276
0.000
.425

41.5

672
287
1252
347

15825
15825
15825
15825
15825
15825

1105

500

15825

1276

0.000

.190

1.107

.182

.432

.429

41. 5

673
673
673

321
599
605

7780
7780
7780

3629
6599
2485

.172
4.412
.389

1. 579
2.820
.590

1. 7 38
3.157
1.659

1.532
2.139
.593

1.163
3.463
.879

1.148
3.236
.880

30.8
30.8
30.8

673

1502

7780

3699

.085

.308

.455

.172

.283

.237

30.8

277
673

272
1087

6230
7780

3907
11563

2.978
6.299

1. 257
5.648

2.098
4.142

1.185
5.731

2.111
5.363

2.087
5.390

32.0
30.8

673
277
673

116
1414
180

7780
6230
7780

251
16763
1447

.001
4.558
.997

.098
5.946
.658

.623
4.039
.977

.111
7.259
.666

.241
4.848
.877

.245
5.285
.880

30.8
32.0
30.8

277

663

6230

10780

7.040

1.157

3.416

1.147

3.871

3.868

32.0

277
277
277

812
48
303

6230
6230
6230

4152
170
3216

.075
.102
3.728

.459
.011
1. 345

.521
.541
2.134

.258
.010
1. 24 7

.352
.218
2.402

.285
.218
2.370

32.0
32.0
32.0

PASSAIC
BLOOMINGDALE
BORO.
CLIFTON CITY
HALEDON BORO.
HAIITHORNE BORO.
LITTLE FALLS
TliP.
NORTH HALEDON
BORO.
PASSAIC CITY
PATERSON CITY
POMPTON LAKES
BORO.
PROSPECT PARK
BORO.
RINGIIOOD BORO.
TOTOliA BORO.
liANAQUE BORO.
liAYNE TliP.
liEST MILFORD
TliP.
liEST PATERSON
BORO.
SALEM
ALLOliAY TliP.
CARNEYS POINT
TliP.
ELMER BORO.
ELSINBORO TWP.
LOliER ALLOWAYS
CR Tii
MANNINGTON TliP.
OLDMANS TWP.
PENNS GROVE
BORO.
PENNSVILLE TliP.
PILESGROVE TliP.
PITTSGROVE TWP.
QUINTON TliP.
SALEM CITY
UPPER
PITTSGROVE TWP
liOODSTOliN BORO.

272

41.5
41.5
41. 5
41. 5
41. 5

SOMERSET
BEDMINSTER TliP.
BERNARDS TWP.
BERNARDSVILLE
BORO.
BOUND BROOK
BORO.
BRANCHBURG TWP.
BRIDGEWATER
TWP.
FAR HILLS BORO.
FRANKLIN TliP.
GREEN BROOK
TliP.
HILLSBOROUGH
TliP.
MANVILLE BORO.
MILLSTONE BORO.
MONTGOMERY TliP.
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PROPOSALS
NORTH
PLAINFIELD BOR
PEAPACK
GLADSTONE BO
RARITAN BORO.
ROCKY HILL
BORO.
SOMERVILLE
BORO.
SOUTH BOUND
BROOK BO
WARREN TWP.
WATCHUNG BORO.

COMMUNITY AFFAIRS

Interested Persons see Inside Front Cover
673

2294

7780

7333

.041

.559

1.118

.474

.573

.544

30.8

673

325

7780

784

0.000

1.272

.852

1.104

.708

.652

30.8

277
277

777
90

6230
6230

2305
281

.339
.111

1.130
.030

.419
.644

.953
.024

.629
.261

.570
.259

32.0
32.0

277

1417

6230

4557

.092

1. 019

.670

.889

.594

.551

32.0

277

435

6230

1617

.001

.087

.443

.065

.177

.170

32.0

673
673

552
198

7780
7780

3633
1764

6.164
1. 537

2.350
1. 065

2.237
1.780

3.133
1. 044

3.583
1. 461

3.844
1. 454

30.8
30.8

810
810
810

139
285
178

9373
9373
9373

269
1799
364

0.000
0.000
0.000

.042
.223
.151

.180
.598
.192

.041
.212
.147

.074
.274
.114

.074
.270
.113

31. 3
31. 3
31. 3

810
810
810
810
810
810
810
810
810
810
810
810
810

385
507
661
166
158
223
187
273
865
207
194
1084
199

9373
9373
9373
9373
9373
9373
9373
9373
9373
9373
9373
9373
9373

2792
1768
1906
946
887
993
1695
2008
5655
668
1061
3032
907

0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000

.124
.128
.197
.040
.037
.086
.180
.117
.105
.186
.080
.334
.040

.809
.521
.310
.509
.499
.340
.463
.493
1.013
.426
.272
.315
.354

.140
.148
.193
.041
.037
.069
.202
.105
.108
.221
.063
.329
-.039

.311
.216
.169
.183
.179
.142
.215
.203
.373
.204
.117
.216
.131

.317
.223
.168
.183
.179
.136
.222
.199
.374
.216
.111
.214
.105

31. 3
31. 3
31.3
31.3
31.3
31. 3
31. 3
31.3
31.3
31. 3
31. 3
31. 3
31. 3

810
810
810
810
810
810
810
810

224
760
283
474
407
918
22
575

9373
9373
9373
9373
9373
9373
9373
9373

691
5469
1336
1537
880
7258
37
3125

0.000
0.000
0.000
0.000
0.000
0.000
0.000
0.000

.040
.364
.052
.037
.082
.561
.003
.229

.220
1. 483
.429
.441
.104
1. 344
.001
.655

.037
.379
.041
.035
.089
.494
.004
.261

.087
.616
.161
.160
.062
.635
.001
.295

.086
.621
.157
.159
.064
.612
.001
.306

31. 3
31. 3
31.3
31.3
31. 3
31. 3
31. 3
31. 3

565

329

11555

3874

1.094

2.752

1. 612

2.880

1.819

1. 862

32.9

470
470
1659
565
470
434
434

429
2620
19331
428
520
2644
423

10892
10892
19331
11555
10892
14263
14263

5508
8144
38889
2454
1666
7077
2763

.815
.505

1. 034
1.490

1.097
1.709

.854
1.174

.982
1.234

.004
.016

.156
.391

.893
.368

.158
.327

.351
.258

.620

1. 489

.450

1. 415

.853

.922
1.129
0.000
.352
.237
0.000
.828

28.8
28.8
59.8
32.9
28.8
38.8
38.8

434
470

3311
221

14263
10892

14352
2395

2.701
1. 551

7.564
.867

1. 201
1.196

4.665
.738

3.822
1.205

2.856
1.162

38.8
28.8

565

485

11555

4248

.409

1.213

1. 308

1. 093

.977

.937

32.9

565
470
434
434

6670
2707
2392
1852

11555
10892
14263
14263

15065
9581
7585
5057

.294

1.766

1.139

1.674

1.067

.007

.299

.788

.251

.365

0.000
1.036
0.000
.349

32.9
28.8
38.8
38.8

565

918

11555

7650

2.893

.618

1. 810

.543

1.774

1.749

32.9

470

663

10892

5778

1. 694

1. 622

1. 079

1. 435

1. 465

1. 403

28.8

565
434
470
470

2726
3641
3650
82

11555
14263
10892
10892

7643
18877
10256
691

.732
.892
.470
.005

2.015
4.556
1. 241
.003

2.217
2.254
2.835
.100

2.018
4.413
1. 244
.003

1. 654
2.568
1. 515
.036

1. 655
2.520
1. 516
.036

32.9
38.8
28.8
28.8

2979
2979
2979
2979
2979
2979

175
389
518
417
384
226

21228
21228
21228
21228
21228
21228

1557
971
1038
1852
848
625

0.000
.180
0.000
0.000
0.000
0.000

.057
.095
.188
.173
.069
.028

.634
.197
.203
.607
.373
.346

.047
.097
.163
.166
.062
.016

.230
.157
.130
.260
.148
.125

.227
.158
.122
.258
.145
.121

40.3
40.3
40.3
40.3
40.3
40.3

SUSSEX
ANDOVER BORO.
ANDOVER TWP.
BRANCHVILLE
BORO.
BYRAM TWP.
FRANKFORD TWP.
FRANKLIN BORO.
FREDON TWP.
GREEN TWP.
HAMBURG BORO.
HAMPTON TWP.
HARDYSTON TWP.
HOPATCONG BORO.
LAFAYETTE TWP.
MONTAGUE TWP.
NEWTON TOWN
OGDENSBURG
BORO.
SANDYSTON TWP.
SPARTA TWP.
STANHOPE BORO.
STILLWATER TWP.
SUSSEX BORO.
VERNON TWP.
WALPACK TWP.
WANTAGE TWP.
UNION
BERKELEY
HEIGHTS TWP
CLARK TWP.
CRANFORD TWP.
ELIZABETH CITY
FANWOOD BORO.
GARWOOD BORO.
HILLSIDE TWP.
KENILWORTH
BORO.
LINDEN CITY.
MOUNTAINSIDE
BORO.
NEW PROVIDENCE
BORO.
PLAINFIELD CITY
RAHWAY CITY
ROSELLE BORO.
ROSELLE PARK
BORO.
SCOTCH PLAINS
TWP.
SPRINGFIELD
TWP.
SUMMIT CITY
UNION TWP.
WESTFIELD TOWN
WINFIELD TWP.
WARREN
ALLAMUCHY TWP.
ALPHA BORO.
BELVIDERE TOWN
BLAIRSTOWN TWP.
FRANKLIN TWP.
FRELINGHUYSEN
TWP.
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GREENWICH TWP.
HACKETTSTOWN
TOWN
HARDWICK TWP.
HARMONY TWP.
HOPE TWP.
INDEPENDENCE
TWP.
KNOWLTON TWP.
LIBERTY TWP.
LOPATCONG TWP.
MANSfIELD TWP.
OXFORD TWP.
PAHAQUARRY TWP.
PHILLIPSBURG
TOWN
POHATCONG TWP.
WASHINGTON
BORO.
WASHINGTON TWP.
WHITE TWP.

(CITE 25 N..J.R. 5842)

PROPOSALS
2979
2979

317
844

21228
21228

669
3030

.131
0.000

.131
.636

.302
.458

.158
.660

.188
.364

.197
.373

40.3
40.3

2979
2979
2979
2979

134
314
197
283

21228
21228
21228
21228

406
960
621
1499

0.000
.360
0.000
0.000

.021
.649
.031
.062

.295
.334
.411
.425

.029
1.001
.034
.060

.105
.448
.148
.163

.108
.565
.148
.162

40.3
40.3
40.3
40.3

2979
2979
2979
2979
2979
2979
2979

345
222
399
376
326
6
3186

21228
21228
21228
21228
21228
21228
21228

907
878
2026
2849
690
9
6183

0.000
0.000
1. 799
0.000
0.000
0.000

.084
.024
.303
.180
.051
0.000

.294
.404
.304
.455
.215
.092

.090
.025
.351
.167
.051
0.000

.126
.143
.802
.212
.089
.031

.128
.143
.818
.207
.089
.031
0.000

40.3
40.3
40.3
40.3
40.3
40.3
40.3

2979
2979

426
954

21228
21228

1323
2637

.309
0.000

.212
.281

.324
.355

.256
.240

.282
.212

.296
.198

40.3
40.3

2979
2979

408
396

21228
21228

1875
1337

0.000
0.000

.161
.459

.618
.330

.180
.290

.260
.263

.266
.207

40.3
40.3
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PROPOSALS

EXHIBIT 2

BASE DATA FOR
MUNICIPAL HOUSING NEED CALCULATION
BY REGION

Exhibit 2
BASE DATA BY HOUSING REGION

COAHRegion

Northeast
Northwest
West Centtal
East Central
Southwest
South·Southwest

COLUMN
A

COLUMN
B

Percent
Deficient

Excess
Deficient
Housing
Units

.0290
.0250
.0180
.0120
.0150
.0220

7,002
5,306
1,477
1,329
1,751

4,787
1,033
8,654
14,424
8,993

4,895
4,535
2,830
3,550
2,994

193,286
156,893
70,199
74,459
63,582

255,434
206,403
61,647
93,848
80,208

~

i.2J6

...l.J82

--A.L.lll

~

17,542

42,127

20,185

599,650

756,061

New]ersey

COAH Region

COLUMN
C
1993-1999
Regional
Prospective
Need

COLUMN
D

COLUMN

1993-1999
Filtering
Projections

1990
Multifamily
(5 Units or More)
Unit Total

COLUMN
G

COLUMN
H

COLUMN
I

COLUMN

1993·1999
Conversion
Projections

1990
2-4 Family
Unit Totals

1993-1999
Spontaneous
Rehabilitation
Projections

1989
Regional
Household
Income

218,392
150,817
44,103
45,844
27,265

Northeast
Northwest
West Central
East Central
Southwest
South-Southwest

2,649
2,229
930
886
881

710
597
249
237
236

.:n.s.

-.All.lli....

.....201.

New]ersey

8,351

526,997

2,237

E

COLUMN
F
1990
Pre-1940
Units

COLUMN
K

COLUMN
L

Floor

1989
Weighted
Regional
Income
Differences

1989
Unweighted
Regional
Income
Differences

($)

($)

($)

]

20,515
23,705
31,008
22,719
19,015
18,343

19,234,394,000
16,299,646,900
8,828,753,140
11,539,122,100
10,120,912,300
3422312000

4,393,888
3,698,545
1,835,119
2,526,644
2,557,328
1234 261

69,445,140,000

16,245,786
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BASE DATA FOR
MUNICIPAL HOUSING NEED CALCULATION
BY MUNICIPALITY
(Part II)

B~SE

COUNTY

NAME

JOHNSONVILLE

EXHIBIT 3
NEW JERSEY
COUNCIL ON ~FFORD~8LE HOUSING
D~T~ FOR MUNICIPAL LOW , MODERATE INCOME
HOUSING NEED C~LCULATION
3-FEB-9J

ADJUSTED
AVERAGE
PRIOR DEMOLITIONS
1988-1990
CYCLE
PROSPECTIVE
NEED
(1)
(2)

1990
MULTIFAMILY
UNITS

1990
PRE1940
UNITS

1990
2-4
FIIMILY
UNITS

(3)

(4 )

(5)

(6)

(1)

(8)

1993 REDUCTION
MEDIAN
(1987HSLD.
1993)
INCOME

PRIORCYCLE

CREDITS

248

5.00

2719

272

490

55927

439

101

66
1538

1. 67
71.00
23.00
.67
.33
.67
8.00
.33
.67
0.00
0.00
4.00
3.67

154
10725
1690
87
6
0
1096
229
0
0
1B13
948
494
103
241
1396
5
65
15B5

495
7942
425
416
420
41
56B
724
74
51
745
632
1392
363
197
1235
253
531
1566
103
420
2791
150

121
3945
1870
350
64
7
304
345
3
8
370
241
624
82
61
726
36
62
9BB
12
454
1B70
26

46696
22340
39588
30335
31123
35291
41353
31794
45B34
4403B
4613B
44759
37B95
60618
37910
44714
40438
49086
33041
50366
34972
36432
37B40

0
0
0
0
0
0
0
0
0
0
221
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0

537
95
2320
1773
875
31BO
654
531
340
1B42
1405
B16
1026
28B
3211
BB
2396
1713
1567

B7
B
1444
523
1303
3307
219
113
41
923

B6197
116964
502B4
50677
4340B
44660
6BB10
66319
74966
53654
37306
4B496
42073
67559
51434
91805
54624
36131
51034

III

ATLANTIC
ABSECON CITY
ATLANTIC CITY
BRIG~NTINE CITY
BUENA BORO.
BUENA VISTA TWP.
CORBIN CITY
EGG HARBOR TWP.
EGG HARBOR CITY
ESTELL MANOR CITY
FOLSOM BORO.
GALLOWAY TWP.
HAMILTON TWP.
HAMMONTON TOWN
LINWOOD CITY
LONGPORT BORO.
MARGATE CITY
MULLICA TWP.
NORTHFIELD CITY
PLEASANTVILLE CITY
PORT REPUBLIC CITY
SOMERS POINT CITY
VENTNOR CITY
WEYMOUTH TWP.

14

29
1
2
327
1B
2
0
103
113
146
64

0.00

58
5
104
0
0
79
34
1

8.33
10.00
1. 67
3.33
10.00
0.00
3.33
11.67
.33

24
1B
32
9
66
50
27
17
14
13
23
13
24
25
53
51
55
20
128

.33
1. 67
3.00
0.00
5.67
19.33
6.33
2.33
2.00
0.00
.67
1. 33
5.00
1.00
1.00
14.67
1. 67
6.67
22.00

27

a
1781
1610
45

a
a
a
0
0
0
0
0
0

a
0

a
0
0
0

a
0
0
0

BERGEN
ALLENDALE BORO.
ALPINE BORO.
BERGENFIELD BORO.
BOGOTA BORO.
CARLSTADT BORO.
CLIFFSIDE PARK BORO.
CLOSTER BORO.
CRESSKILL BORO.
DEMAREST BORO.
DUMONT BORO.
EAST RUTHERFORD BORO
EDGEWATER BORO.
ELMWOOD PARK BORO.
EMERSON BORO.
ENGLEWOOD CITY
ENGLEWOOD CLIFFS BOR
FAIR LAWN BORO.
FAIRVIEW BORO.
FORT LEE BORO.

(CITE 25 NJ.R. 5844)

B

a
1356
460
136
4445
15
42
2
714
920
1435
663
16
2606
14
633
1144
11080

1744

734
2629
115
1536
40
14B3
24B8
2345
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0
0
0
0
0
0
0
0
0
0
41
0
0

0
0

a
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

a
0
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FRANKLIN LAKES BORO.
GARFIELD CITY
GLEN ROCK BORO.
HACKENSACK CITY
HARRINGTON PARK BORO
HASBROUCK HEIGHTS BO
HAWORTH BORO.
HILLSDALE BORO.
HOHOKUS BORO.
LEONIA BORO.
LITTLE FERRY 80RO.
LODI BORO.
LYNDHURST TWP.
MAHWAH TWP.
MAYWOOD BORO.
MIDLAND PARK BORO.
MONTVALE BORO.
MOONACHIE BORO.
NEW MILFORD BORO.
NORTH ARLINGTON BORO
NORTHVALE BORO.
NORWOOD BORO.
OAKLAND BORO.
OLD TAPPAN BORO.
ORADELL BORO.
PALISADES PARK BORO.
PARAMUS BORO.
PARK RIDGE BORO.
RAMSEY BORO.
RIDGEFIELD BORO.
RIDGEFIELD PK VILLAG
RIDGEWOOD VILLAGE
RIVER EDGE BORO.
RIVER VALE TWP.
ROCHELLE PARK TWP.
ROCKLEIGH BORO.
RUTHERFORD BORO.
SADDLE BROOK TWP.
SADDLE RIVER BORO.
SOUTH HACKENSACK TWP
TEANECK TWP.
TENAFLY BORO.
TETERBORO BORO.
UPPER SADDLE RIV BOR
WALDWICK BORO.
WALLINGTON BORO.
WASHINGTON TWP.
WESTWOOD BORO.
WOODCLIFF LAKE BORO.
WOOD-RIDGE BORO.
WYCKOFF TWP.

62
0
30
143
13
25
11
24
10
7
14
0
37
7
15
18
55
25
12
14
32
19
48
21
22
15
1B5
27
59
13
15
69
20
22
21
9
68
29
24
10
57
43
63
45
19
20
16
27
34
8
45

7.67
4. 67
2.00
26.33
.33
.67
.67
2.33
.33
0.00
2.33
8.33
2.67
6.00
.33
1. 33
3.00
0.00
0.00
3.00
1. 67
5.00
3.67
0.00
0.00
1.00
0.00
4.33
7.33
3.00
.67
2.33
2.00
0.00
.67
0.00
5.67
.33
6.00
.67
4.00
6.00
0.00
6.00
1. 67
5.00
1.00
2.67
3.67
1. 67
1.00

0
1394
87
11174
6
710
0
150
5
679
1646
1985
854
1623
377
189
221
6
706
1139
2
120
20
6
132
1902
2
300
496
418
1322
714
377
253
21B
0
1550
540
1
0
1992
3B1
0
2
3
1259
14
B6B
0
362
9

239
5521
1388
3701
375
1528
315
785
428
1370
611
1932
3109
B56
110B
1089
236
122
851
2000
296
301
273
119
695
1571
602
597
7B9
1169
2780
3776
693
1B8
646
14
3734
514
155
157
5428
1852
3
131
493
1414
106
1365
231
1392
768

42
7538
103
2575
43
732
8
149
49
557
1198
4782
3472
354
B43
438
179
138
1547
2459
243
116
89
27
105
244B
399
373
333
1B03
1670
750
663
105
228
0
1566
944
3
450
870
451
2
13
293
2488
33
698
35
464
184

111091
34814
72514
42814
83282
49139
79235
68243
98957
56908
49395
36642
45100
62115
50160
56354
77299
42300
49060
43376
62210
70213
69722
82909
82856
39621
64894
65758
72149
47B27
46710
82143
57339
73125
46144
80543
51149
50690
149228
43835
6225B
75616
69990
103620
64924
35565
14847
51553
97537
56684
83495

0
0
0
0
0
0
0
0
0
0
0
0
0
36B
0
0
0
0
0
0
0
119
222
95
0
0
697
33
202
0
0
0
0
0
9
11
0
0
0
0
0
0
0
117
0
0
0
0
0
0
232

0
0
0
0
0
0
0
0
0
10
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
36
0
0
40
137
0
0
0

BASS RIVER TWP.
BEVERLY CITY
BORDENTOWN CITY
BORDENTOWN TWP.
BURLINGTON CITY
BURLINGTON TWP.
CHESTERFIELD TWP.
CINNAMINSON TWP.
DELANCO TWP.
DELRAN TWP.
EASTAMPTON TWP.
EDGEWATER PARK TWP.
EVESHAM TWP.
FIELDSBORO BORO.
FLORENCE TWP.
HAINESPORT TWP.
LUMBERTON TWP.
MANSFI ELD TWP.
MAPLE SHADE TWP.
MEDFORD TWP.
MEDFORD LAKES BORO.
MOORESTOWN TWP.
MOUNT HOLLY TWP.
MOUNT LAUREL TWP.
NEW HANOVER TWP.
NORTH HANOVER TWP.
PALMYRA BORO.
PEMBERTON BORO.
PEMBERTON TWP.
RIVERSIDE TWP.
RIVERTON BORO.

1
20
12
75
45
208
24
149
17
100
16
14
240
2
79
38
28
42
51
181
17
311
0
248
0
1
28
2
0
8
5

.33
0.00
1. 67
1.00
6.33
2.67
.33
.67
.33
1. 33
0.00
.33
3.33
.67
.33
1. 33
3.33
0.00
2.00
3.33
0.00
.33
2.33
5.00
0.00
.33
1.00
1.00
6.00
0.00
0.00

1
28
276
562
512
1566

196
643
1091
218
1834
535
287
483
577
448
103
338
242
113
1776
282
281
291
1025
627
168
1850
144 9
272
71
246
1312
237
651
1726
769

8
223
425
160
450
333
36
63
150
186
222
244
424
16
332
28
14
35
785
185
7
370
409
490
204
163
354
97
413
528
170

35100
33333
42625
4B804
32789
43580
56270
56242
40660
51230
46882
45413
56844
42625
41540
41914
45056
41412
36250
65817
67220
60317
36880
55927
33931
32364
41167
35621
39006
34890
49533

0
0
0
175

0
0
0
0
100

a
0

a
0
0
0
0
0
0
0
0
0
0
0
0
0

BURLINGTON

a
90
23
905
352
1148
2521

a
479

a
890
6
4006
713
0
567
351
2719
72
638
460
92
859
281
92
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a
0
0
0
35

a
a
a

a

a
a
a
a

0
0
0
0
144
0

a
89

a
0

a
648
53
839
0
0
0
0
0
0
0

0

0

a
a
a
a
a
a
a
16
0
0
0
0

a
0
0
0
0
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SHAMONG TWP.
SOUTHAMPTON TWP.
SPRINGFIELD TWP.
TABERNACLE TWP.
WASHINGTON TWP.
WESTAMPTON TWP.
WILLINGBORO TWP.
WOODLAND TWP.
WRIGHTSTOWN BORa.

24
40
23
37
1
53
123
0
9

2.00
1.00
1.33
1.33
.33
2.00
2.67
0.00
4.00

0
1
25
2
1
104
39
0
395

88
465
245
101
107
90
67
68
157

15
39
41
28
9
16
12
27
112

60903
35113
49662
60536
37715
57182
51833
45178
24288

0
112
43
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0

AUDUBON BORa.
AUDUBON PARK BORa.
BARRINGTON BORO.
BELLMAWR BORO.
BERLIN BORa.
BERLIN TWP.
BROOKLAWN BORa.
CAMDEN CITY
CHERRY HILL TWP.
CHESILHURST BORa.
CLEMENTON BORO.
COLLINGSWOOD BORa.
GIBBSBORO BORa.
GLOUCESTER TWP.
GLOUCESTER CITY
HADDON TWP.
HADDONFIELD BORO.
HADDON HEIGHTS BORO.
HI-NELLA BORa.
LAUREL SPRINGS BORa.
LAWNSIDE BORO.
LINDENWOLD BORO.
MAGNOLIA BORO.
MERCHANTVILLE BORO.
MOUNT EPHRAIM BORO.
OAKLYN BORO.
PENNSAUKEN TWP.
PINE HILL BORO.
PINE VALLEY BORO.
RUNNEMEDE BORa.
SOMERDALE BORa.
STRATFORD BORO.
TAVISTOCK BORa.
VOORHEES TWP.
WATERFORD TWP.
WINSLOW TWP.
WOOD LYNNE BORa.

8
2
2
59
87
27
12
0
987
8
27
33
47
168
0
31
127
18
1
9
57
16
7
21
6
0
21
5
29
69
42
4
186
42
127
2

0.00
0.00
.67
0.00
0.00
3.33
.33
57.67
1.67
0.00
.33
2.67
.67
5.00
4.00
1.33
1. 33
.33
0.00
0.00
0.00
9.00
.67
.67
0.00
.33
3.33
1. 33
0.00
2.00
.33
0.00
0.00
6.33
.67
7.00
0.00

454
0
495
743
36
173
49
4357
3734
0
657
1850
6
4001
532
1200
277
308
363
137
111
4317
356
296
132
313
999
1437
0
772
403
726
0
3146
43
1170
22

2061
39
548
377
335
277
491
12673
868
47
677
3604
135
1059
2871
2017
2748
1608
38
393
111
509
427
1087
426
956
3159
463
12
500
239
263
0
284
521
873
472

532
5
296
232
284
82
45
3310
761
16
153
1318
20
958
486
676
424
421
22
107
79
517
98
325
185
278
1155
180
0
258
126
91
0
201
148
325
163

40627
27015
40080
38376
44251
42145
34547
19125
59875
36062
33309
36329
52250
45346
31898
39836
62243
43099
27872
41447
34834
34972
35628
38079
39214
36156
39707
36497
86535
36313
38344
45259
165001
56847
48040
43908
29160

0
0
0
0
174
0
0
0
0
0
0
0
100
0
0
0
0
0
0
0
35
0
0
0
0
0
0
0
0
13
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
338
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
404
0

AVALON BORO.
CAPE MAY CITY
CAPE MAY POINT BORa.
DENNIS TWP.
LOWER TWP.
MIDDLE TWP.
NORTH WILDWOOD CITY
OCEAN CITY CITY
SEA ISLE CITY CITY
STONE HARBOR BORa.
UPPER TWP.
WEST CAPE MAY BORa.
WEST WILDWOOD BORO.
WILDWOOD CITY
WILDWOOD CREST BORa.
WOODBINE BORa.

123
47
17
152
188
312
83
280
77
72
133
5
18
0
39
31

38.00
1. 33
5.33
2.00
14 .33
1.67
21.67
97.33
24.00
22.67
.67
0.00
6.00
75.33
7.33
1.00

290
761
2
2
464
86
1023
2176
833
402
1
6
20
2032
718
102

564
1187
210
375
1283
1019
1695
4158
604
495
493
349
141
2631
975
196

929
715
85
17
265
324
2634
8601
2035
737
244
139
240
2368
1858
69

40807
30316
25437
46346
29335
33576
24873
35220
35440
39755
49458
26788
22734
18452
32675
25793

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0
16
28
2
16
2
21
0
5
0

0.00
5.33
.67
.67
1.33
.67
0.00
0.00
1.67
6.33

1118
3
1
0
2
1
3
8
3
1701

2923
495
313
356
343
189
346
364
383
3054

1094
51
58
15
42
5
59
23
40
1251

24087
30937
33474
29118
29496
34834
42746
34637
33702
34393

0
0
0
0
0
0
0
0
0
216

0
0
0
0
0
0
0
0
0
0

CAMDEN

11

CAPE MAY

CUMBERLAND
BRIDGETON CITY
COMMERCIAL TWP.
DEERFIELD TWP.
DOWNE TWP.
FAI RFI ELD TWP.
GREENWICH TliP.
HOPEWELL TWP.
LAWRENCE TWP.
MAURICE RIVER TliP.
MILLVILLE CITY

(CITE 2S N,J.R. 5846)
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SHILOH BORO.
STOW CREEK TWP.
UPPER DEERFIELD TWP.
VINELAND CITY

0
0
43
0

0.00
0.00
0.00
13.67

0
0
265
2718

120
161
361
3921

10
8
63
2079

32875
40944
39985
33806

0
0
0
0

0
0
0
0

BELLEVILLE TWP.
BLOOMFIELD TWP.
CALDWELL BORO. TWP.
CEDAR GROVE TWP.
EAST ORANGE CITY
ESSEX FELLS TWP.
FAIRFIELD TWP.
GLEN RIDGE BORO. TWP
IRVINGTON TOWN
LIVINGSTON TWP.
MAPLEWOOD TWP.
MILLBURN TWP.
MONTCLA I R TWP.
NEWARK CITY
NORTH CALDWELL TWP.
NUTLEY TWP.
ORANGE CITY TWP.
ROSELAND BORO.
SOUTH ORANGE VILL TW
VERONA TWP.
WEST CALDWELL TWP.
WEST ORANGE TWP.

0
0
19
39
0
11
157
17
0
200
50
HI
2
0
23
63
0
90
64
37
97
167

5.00
2.33
0.00
.67
15.33
.33
2.00
.33
22.00
.33
1. 33
2.00
1.00
237.00
1.00
1. 00
10.67
.33
2.00
.33
18.00
2.33

3576
3966
1226
565
15025
1
5
202
8823
15
508
632
3875
43615
3
2342
5664
307
1089
1521
227
2220

4803
9278
1368
578
100H
329
208
1887
7137
848
5329
2792
9627
36014
212
H38
3673
228
3316
1988
727
4906

4172
6931
6H
393
8021
13
72
107
10683
61
1581
541
3668
43398
36
2000
3669
72
416
540
119
2936

42358
43804
51038
61010
29491
111182
70876
8H03
33582
81841
63325
91602
57686
23815
101317
41489
30031
65919
70772
60773
72512
54755

0
0
0
0
0
0
0
25
0
0
11
0
0
0
0
0
0
162
53
0
0
0

0
0
0
67
0
0
0
0
0
0
0
0
110
0
0
0
0
0
0
0
0
0

CLAYTON BORO.
DEPTFORD TWP.
EAST GREENWICH TWP.
ELK TWP.
FRANKLIN TWP.
GLASSBORO BORO.
GREENWICH TWP.
HARRISON TWP.
LOGAN TWP.
MANTUA TWP.
MONROE TWP.
NATIONAL PARK BORO.
NEWFIELD BORO.
PAULSBORO BORO.
PITMAN BORO.
SOUTH HARRISON TWP.
SWEDESBORO BORO.
WASHINGTON TWP.
WENONAH BORO.
WEST DEPTFORD TWP.
WESTVILLE BORO.
WOODBURY CITY
WOODBURY HEIGHTS BOR
WOOLWICH TWP.

38
226
53
39
13
0
73
33
126
92
164
12
0
0
23
0
17
173
6
113
27
0
20
49

3.67
14.33
0.00
.33
5.00
2.00
0.00
2.67
1.00
1. 67
13.67
1.00
0.00
1. 33
1. 33
0.00
0.00
1. 33
0.00
2.00
.33
2.67
.33
.67

213
1454
25
0
59
1296
12
192
5
112
839
8
2
172
278
0
8
1724
11
1821
290
655
15
0

501
752
462
284
142
951
436
458
299
811
986
399
224
1273
1709
126
5H
350
410
663
765
1941
289
134

114
254
97
36
145
668
129
79
33
104
375
99
51
440
470
18
138
225
64
330
339
777
52
8

34528
42075
53006
37623
40732
37640
42875
49972
HH3
47125
39161
36557
40382
25650
H150
41682
34406
56653
57934
42251
34826
31892
52635
H647

0
0
163
0
0
0
0
93
0
217
0
0
0
0
12
0
0
0
0
204
0
0
0
0

0
150
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
62
0
0

BAYONNE CITY
EAST NEWARK BORO.
GUTTENBERG TOWN
HARRISON TOWN
HOBOKEN CITY
JERSEY CITY
KEARNY TOWN
NORTH BERGEN TWP.
SECAUCUS TOWN
UNION CITY
WEEHAWKEN TWP.
WEST NEW YORK TOWN

0
2
33
16
0
0
6
0
157
0
0
0

15.00
0.00
6.00
4.33
9.00
125.67
2.33
32.33
2.33
1.33
0.00
.33

7353
62
2709
1148
11329
39547
2253
8552
1250
11090
2300
9329

13219
341
929
2135
11000
46091
7369
7675
1258
11173
3964
6632

14398
562
1314
3231
5163
37932
6940
8243
2189
9394
2635
4958

35149
34222
H638
37366
38360
31959
41624
36837
56995
28220
38188
28997

0
0
0
0
0
0
0
0
634
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0

0
10
8
0
23
91
0
3
45
9
0

0.00
0.00
.67
0.00
.33
3.00
0.00
1.33
0.00
0.00
0.00

4
0
16
8
105
329
13
22
579
1
73

293
193
217
166
298
436
615
H3
790
308
391

38
18
37
28
135
138
73
87
571
51
142

58915
66621
H868
62294
58136
14710
62419
66800
38687
61692
H496

0
0
0
0
64
0
0
0
0
14
0

0
0
0
0
0
0
0

ESSEX

GLOUCESTER

HUDSON

HUNTERDON
ALEXANDRIA TWP.
BETHLEHEM TWP.
BLOOMSBURY BORO.
CALIFON BORO.
CLINTON TOWN
CLINTON TWP.
DELAWARE TWP.
EAST AMWELL TWP.
FLEMINGTON BORO.
FRANKLIN TWP.
FRENCHTOWN BORO.
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GLEN GARDNER BORO.
HAMPTON BORO.
HIGH BRIDGE BORa.
HOLLAND TWP.
KINGWOOD TWP.
LAMBERTVILLE CITY
LEBANON BORO.
LEBANON TWP.
MILFORD BORO.
RARITAN TWP.
READINGTON TWP.
STOCKTON BORO.
TEWKSBURY TWP.
UNION TWP.
WEST AMWELL TWP.

0
0
15
0
1
0
8
0
0
141
91
0
28
0
0

0.00
0.00
0.00
0.00

1. 00
0.00
0.00
0.00
0.00

240

702

4
1
183
10

EAST WINDSOR TWP.
EWING TWP.
HAMILTON TWP.
HIGHTSTOWN BORO.
HOPEWELL BORO.
HOPEWELL TWP.
LAWRENCE TWP.
PENNINGTON BORO.
PRINCETON BORO.
PRINCETON TWP.
TRENTON CITY
WASHINGTON TWP.
WEST WINDSOR TWP.

169
164
284
21
0
86
362
0
236
108
0
90
259

1. 33
2.67
7.00
1.00
.33
1. 00
2.67
0.00
1. 00
2.00
45.33
.67
2.00

CARTERET BORO.
CRANBURY TWP.
DUNELLEN BORO.
EAST BRUNSWICK TWP.
EDISON TWP.
HELMETTA BORO.
HIGHLAND PARK BORO.
JAMESBURG BORO.
METUCHEN BORO.
MIDDLESEX BORO.
MILLTOWN BORO.
MONROE TWP.
NEW BRUNSWICK CITY
NORTH BRUNSWICK TWP.
OLD BRIDGE TWP.
PERTH AMBOY CITY
PISCATAWAY TWP.
PLAINSBORO TWP.
SAYREVILLE BORO.
SOUTH AMBOY CITY
SOUTH BRUNSWICK TWP.
SOUTH PLAINFIELD BaR
SOUTH RIVER BORO.
SPOTSWOOD BORO.
WOODBRIDGE TWP.

0
93
4
391
525
14
21
1
55
71
34
15
0
244
213
0
420
88
127
11
305
173
20
31
618

ABERDEEN TWP.
ALLENHURST BORO.
ALLENTOWN BORa.
ASBURY PARK CITY
ATL. HIGHLANDS BORO.
AVON BY THE SEA BORO
BELMAR BORO.
BRADLEY BEACH BORO.
BRIELLE BORO.
COLTS NECK TWP.
DEAL BORO.
EATONTOWN BORO.
ENGLISHTOWN BORO.
FAIR HAVEN BORO.
FARMINGDALE BORa.
FREEHOLD BORO.
FREEHOLD TWP.
HAZLET TWP.
HIGHLANDS BORO.
HOLMDEL TWP.
HOWELL TWP.
INTERLAKEN BORO.
KEANSBURG BORO.

152
14
1
0
62
14
62
28
83
103
25
296
36
73
0
141
488
246
29
391
421
8
0

280

182

86

81
40
10
3
174
13
3
29
328

270

120

535
283

145
426
186
230

167
66
92
346
76
99
116
168
184
49
23
70
45

3468
2149
5905
639
12
36
1866
39
818
738
6403
410
1318

180
1810
5933
790
468
733
1222
439
1949
828
20094
232
432

5.00
4.33
0.00
1. 33
.61
1.00
1. 61
.33
1. 61
.61
.61
.67
8.33
3.61
6.33
3.67
7.00
4.33
1. 33
0.00
4.00
6.00
0.00
1. 00
11. 61

312
9
151
2216
9591
151
2262
346
451
609
52
682
4230
3458
5194
3574
3348

3.00
1. 33
.61
5.33
0.00
0.00
5.61
6.61
1. 33
1. 61
.33
.33
0.00
1. 61
0.00
6.33
1.00
2.33
.33
4.33
12.33
0.00
10.00

.33

0.00
.33

0.00
0.00
1.00

43683
95745
65846
52021

0
0
19
0
0
0
0
0
0
358
183
0
57
7
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

524
772
2425
284
180
97
624
68
671
541
6251
51
122

54834
41510
46390
50129
53453
72074
56138
70603
47401
68517
28291
49855
84598

0
0
0
0
0
200
623
0
3
217
0
152
569

0
0
0
0
0
0
161
0
0
0
0
51
0

1806
63
612
491
1758
15
1452
315
485
484
317
1111
5081
1100
1430
6358
1096
434
936
845
369
422
1036
96
2986

44295
12395
48812
64646
55082
41082
43563
46128
58549
52401
59424
46406
31118
54890
52230
31215
55496

2820
260
1816
10
485
408
1235

1540
341
1253
639
1661
141
2413
388
1350
856
644
433
5082
641
871
5904
1213
128
1482
1617
533
748
2013
230
4568

50663
41126
59735
56318
41798
41244
50068

0
143
0
723
324
0
0
0
82
0
0
121
0
489
152
0
623
241
0
0
515
315
0
0
0

0
0
0
0
0
0
0
0
1
0
0
0
0
0
203
0
109
0
0
0
94
0
0
0
0

881
25
88
3892
341
188
974
846
24
12
50
2327
1
3
192
818
1099
392
840
11
436
0
517

521
315
214
2131
823
822
1802
1481
336
241
423
464
155
108
141
1454
352
218
772
164
1007
244
1382

342
43
42
1173
188
118
146
521
255
52
45
657
81
21
15
513
246
135
396
34
216
0
815

55493
60071
51820
22829
49175
39263
34834
33313
58833
82631
53625
40550
41819
62972
44516
44360
64632
55752
35600
92312
52103
63411
34946

237
0
0
0
0
0
0
0
0
149
0
0
0
0
0
0
923
0
0
626
827
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

390
1379
186
458
238
421

53693
44481
53976
49692
54949
43879
57713

58040
44631
67676

68803

MERCER

MIDDLESEX

4850

51606

MONMOUTH
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KEYPORT BORO.
LITTLE SILVER BORO.
LOCH ARBOUR VILLAGE
LONG BRANCH CITY
MANALAPAN TilP.
MANASQUAN BORO.
MARLBORO TilP.
MATAWAN BORO.
MIDDLETOWN TWP.
MILLSTONE TilP.
MONMOUTH BEACH BORO.
NEPTUNE TilP.
NEPTUNE CITY BORO.
OCEAN TWP.
OCEANPORT BORO.
RED BANK BORO.
ROOSEVELT BORO.
RUMSON BORO.
SEA BRIGHT BORO.
SEA GIRT BORO.
SHREWSBURY BORO.
SHREWSBURY TilP.
SOUTH BELMAR BORO.
SPRING LAKE BORO.
SPRING LAKE HGTS BOR
TINTON FALLS BORO.
UNION BEACH BORO.
UPPER FREEHOLD TWP.
ilALL TWP.
WEST LONG BRANCH BOR

14
104
2
0
241
107
455
103
828
7
36
0
22
672
65
339
0
130
18
51
116
10
17
71
50
296
41
0
415
139

2.00
.33
0.00
9.67
7.00
2.33
6.67
3.67
6.33
4.33
1. 67
2.33
.67
1.00
.33
17.67
0.00
6.00
.67
4. 33
0.00
0.00
2.00
2.00
.33
4.33
1. 33
.33
8.67
.67

1088
33
6
5109
1429
96
155
1131
2186
1
793
1733
628
2725
119
1600
3
2
483
22
2
212
75
49
715
617
1
2
556
128

1327
350
129
4556
378
1173
242
530
3221
313
336
3602
545
1216
395
2039
153
967
294
395
151
52
401
1057
431
283
678
338
1281
482

530
45
2
2793
160
359
89
389
726
22
87
1489
201
400
94
1108
15
69
151
19
6
49
101
94
162
174
105
61
213
157

34767
70709
61146
33762
63831
43242
77043
50763
59458
62320
64585
41702
36127
51573
60637
40567
60204
70370
46995
64525
69214
34907
35281
60708
40766
57187
42819
60840
50931
52177

0
0
0
0
765
0
670
0
0
6
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
550
0
0
722
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

BOONTON TOWN
BOONTON TWP.
BUTLER BORO.
CHATHAM BORO.
CHATHAM TWP.
CHESTER BORO.
CHESTER TWP.
DENVILLE TilP.
DOVER TOWN
EAST HANOVER TWP.
FLORHAM PARK BORO.
HANOVER TWP.
HARDING TWP.
JEFFERSON TIIP.
KINNELON BORO.
LINCOLN PARK BORO.
MADISON BORO.
MENDHAM BORO.
MENDHAM TWP.
MINE HILL TWP.
MONTVILLE TilP.
MORRIS TilP.
MORRIS PLAINS BORO.
MORRISTOilN TOWN
MOUNTAIN LAKES BO~O.
MOUNT ARLINGTON BORO
MOUNT OLIVE TilP.
NETCONG BORO.
PAR-TROY HILLS TWP.
PASSAIC TWP.
PEQUANNOCK TWP.
RANDOLPH TilP.
RIVERDALE BORO.
ROCKAWAY BORO.
ROCKAilAY TilP.
ROXBURY TilP.
VICTORY GARDENS BORO
WASHINGTON TWP.
ilHARTON BORO.

16
7
8
41
39
0
2
123
22
106
143
132
46
35
22
29
59
0
10
17
III
99
90
225
23
9
61
3
339
44
60
108
13
24
178
114
2
30
17

.33
0.00
.33
6.33
.33
0.00
1. 00
6.33
0.00
.33
2.33
2.33
1.00
7.33
0.00
3.33
2.33
0.00
0.00
1.00
3.33
5.00
.67
2.00
1. 67
4.00
0.00
2.33
0.00
.33
2.33
0.00
1.00
22.67
4.67
0.00
2.33
.33

300
0
287
291
853
15
7
271
796
5
43
53
3
168
1
866
840
48
5
23
206
731
178
2531
0
216
3435
418
6928
99
207
1314
11
359
662
111
207
247
198

1525
191
860
1253
369
169
235
1146
2197
270
273
441
372
823
237
476
1764
340
260
313
755
1251
526
2464
568
238
823
466
1312
757
586
432
245
720
717
953
27
652
811

909
17
480
317
99
33
27
150
1380
38
100
126
16
244
16
227
875
114
27
62
134
492
62
1970
8
116
411
239
791
229
197
569
130
287
264
374
79
142
545

49454
66084
55462
68342
83157
61803
90750
65696
42704
71078
75295
66757
114 515
53778
83029
59159
62126
89560
113186
56321
82307
81536
71243
47023
119335
51665
50411
43604
55522
73358
60428
70843
49775
51413
62384
63232
39875
75410
49720

0
23
0
23
89
3
0
388
0
266
280
245
0
0
81
100
0
0
18
76
280
283
0
0
0
0
182
0
497
85
166
221
59
0
412
375
0
149
43

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
16
0
0
0
0
0
0
0
0
0
0
230
0
0
106
0
0
0
0
0
4
0

BARNEGAT TilP.
BARNEGAT LIGHT BORO.
BAY HEAD BORO.
BEACH HAVEN BORO.
BEACHilOOD BORD.
BERKELEY TilP.
BRICK TilP.
DOVER TilP.
EAGLESWOOD TWP.
HARVEY CEDARS BORO.

173
38
22
H
60
327
537
1319
10
19

3.67
6.33
1. 67
6.00
2.67
7.33
19.33
57. 00
2.67
3.67

16
39
18
333
11
506
2566
2819
3
1

224
72
569
555
340
431
1122
1152
169
96

130
187
55
681
71
108
659
953
17
140

40116
41750
60580
34508
44642
25331
42616
44774
34448
39359

0
0
0
0
0
0
0
835
0
0

0
0
0
0
0
0
0
0
0
0

MORRIS

0.00

OCEAN
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ISLAND HEIGHTS BORO.
JACKSON TIIP.
LACEY TIIP.
LAKEHURST BORO.
LAKEliooD TIIP.
LAVALLETTE BORO.
LITTLE EGG HARBOR Til
LONG BEACH TIIP.
MANCHESTER TIIP.
MANTOLOKING BORO.
OCEAN TWP.
OCEAN GATE BORO.
PINE BEACH BORO.
PLUMSTED TliP.
POINT PLEASANT BORO.
PT PLEASANT BEACH BO
SEASIDE HEIGHTS BORO
SEASIDE PARK BORO.
SHIP BOTTOM BORO.
SOUTH TOMS RIVER BOR
STAFFORD TWP.
SURF CITY BORO.
TUCKERTON BORO.

10
344
345
48
0
60
131
45
218
22
123
8
21
1
215
64
23
36
46
21
301
21
49

0.00
11. 61
6.33
1. 61
1.33
4.33
5.00
2.61
5.00
1. 00
4.00
.33
0.00
2.61
10.61
2.33
0.00
6.61
4.61
.33
8.00
4.61
4.00

25
134
11
31
4005
128
215
92
625
2
28
23
2
35
582
462
821
216
120
43
54
2
110

288
596
355
245
1263
503
132
482
155
186
231
350
180
281
682
1018
529
910
513
58
318
185
211

15
336
55
160
1168
591
82
2193
2831
4
19
103
39
114
480
429
1094
692
558
15
301
823
83

44229
49159
41131
29812
32132
34899
31351
34952
24914
66180
33923
31134
43450
44819
44818
38219
23182
35903
32125
31149
34858
30810
30603

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

BLOOMINGDALE BORO.
CLIFTON CITY
HALEDON BORO.
HAWTHORNE BORO.
LITTLE FALLS TWP.
NORTH HALEDON BORO.
PASSAIC CITY
PATERSON CITY
POMPTON LAKES BORO.
PROSPECT PARK BORO.
RINGWOOD BORO.
TOTOWA BORO.
WANAQUE BORO.
WAYNE TWP.
WEST MILFORD TWP.
WEST PATERSON BORO.

16
114
4
26
32
11
0
0
18
1
3
44
13
231
27
18

1. 61
6.00
0.00
2.00
4.00
.61
12.00
56.00
.33
0.00
1. 33
1. 67
2.00
18.33
2.67
3.33

319
4040
244
536
902
68
8891
12435
801
10
2
79
85
1572
166
876

631
10012
1033
2696
1196
536
8923
17518
619
1275
536
858
142
1357
1376
547

341
10950
1481
2519
116
216
6935
23879
347
1435
48
795
550
140
220
1253

54237
43895
39684
41420
49461
51188
29336
29656
53150
39316
66029
50940
52991
65219
58007
49426

111
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

ALLOWAY TIIP.
CARNEYS POINT TWP.
ELMER BORO.
ELSINBORO TIIP.
LOWER ALLOWAYS CR TW
MANNINGTON TWP.
OLDMANS TWP.
PENNS GROVE BORO.
PENNSVILLE TWP.
PILESGROVE TWP.
PITTSGROVE TWP.
QUINTON TWP.
SALEM CITY
UPPER PITTSGROVE TWP
WOODSTOWN BORO.

0
47
1
9
2
1
56
0
54
4
23
2
0
5
0

0.00
2.33
.67
.67
.67
.33
1, 00
8.00
4.67
1. 33
1. 33
.67
0.00
1.61
.33

0
605
2
0
0
1
1
353
586
22
6
9
616
1
209

343
826
369
226
284
189
219
693
1041
218
518
233
1110
385
569

38
210
105
14
10
15
31
365
289
39
32
37
473
31
254

42118
38933
36584
42363
40628
38315
43030
23513
41827
51005
38196
33444
18810
40120
37299

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

BEDMINSTER TWP.
BERNARDS TWP.
BERNARDSVILLE BORO.
BOUND BROOK BORO.
BRANCHBURG TWP.
BRIDGEIIATER TWP.
FAR HILLS BORO.
FRANKLIN TIIP.
GREEN BROOK TWP.
HILLSBOROUGH TIIP.
MANVILLE BORO.
MILLSTONE BORO.
MONTGOMERY TWP.
NORTH PLAINFIELD BOR
PEAPACK GLADSTONE BO
RARITAN BORO.
ROCKY HILL BORO.
SOMERVILLE BORO.
SOUTH BOUND BROOK BO
WARREN TWP.
WATCHUNG BORO.

67
216
50
4
93
220
13
362
63
116
2
0
63
35
23
55
1
170
4
161
59

1. 33
.67
3.00
2.33
2.00
1. 33
1.00
7.00
1. 33
5.00
1.00
0.00
6.33
.33
1.00
1.00
.33
3.00
.67
3.67
2.00

903
909
102
431
55
1047
4
3735
0
1587
182
0
163
2084
30
97
10
1412
288
7
6

369
644
733
1653
290
1076
137
1145
202
559
859
59
331
2555
402
905
111
1408
429
606
232

153
336
257
1418
106
510
35
1085
31
323
1213
17
85
1154
128
866
35
959
400
97
52

68799
77000
75522
40795
74616
69886
61806
58630
64304
64976
41430
58616
80827
46062
66082
42611
62498
43634
45460
79606
81042

117
475
82
0
197
493
20
492
154
182
0
0
315
0
28
75
0
10
0
333
123

0
0
0
0
0
0
0
182
0
0
0
0
0
13
9
0
0
0
0
0
0

PASSAIC

SALEM

SOMERSET
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SUSSEX
ANDOVER BORO.
ANDOVER TWP.
BRANCHVILLE BORO.
BYRAM TIiP.
FRANKFORD T1iP.
FRANKLIN BORO.
FREDON TWP.
GREEN TIiP.
HAMBURG BORO.
HAMPTON TWP.
HARDYSTON T1iP.
HOPATCONG BORO.
LAFAYETTE TWP.
MONTAGUE TWP.
NEWTON TOWN
OGDENSBURG BORO.
SANDYSTON TWP.
SPARTA TWP.
STANHOPE BORO.
STILLIiATER TWP.
SUSSEX BORO.
VERNON TIiP.
WALPACK TIiP.
WANTAGE TWP.

445

49
52
58
42
57
259
35
21
127
21
46
143
50
137
579
87
17
268
157
43
245
149
0
112

40734
59749
41164
62371
55000
40305
63936
64038
49041
51814
51163
53023
60819
42797
35996
51190
41156
69335
52731
51693
29590
56086
20625
52165

0
0
0
0
0
0
0
0
0
0
0
0
0
0
41
0
0
17
0
0
0
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

8
771
655
15326
5
86
327
8
2200
4
421
3740
1807
1685
1356
689
1118
1423
1457
672
4

375
434
3128
16862
532
643
2882
453
3438
245
499
5872
3002
2450
2057
1015
754
3296
4235
4480
72

73
251
990
16971
79
693
2372
591
5002
23
474
4230
1921
1713
982
528
706
1074
3899
1179
488

82634
55104
59916
30394
66739
45208
45306
43971
39502
82092
68662
42309
44854
44474
47701
64013
53512
73110
46931
73436
31682

190
23
0
0
0
0
0
0
0
0
65
0
0
0
0
218
0
0
94
0
0

0
0
0
0
0
0
0
0
0
0
0
153
0
0
0
0
0
0
233
0
0

72
109
139
5
0
0
1
775
0
0
0
260
3
12
477
1173
19
0
855
7
666
51
167

135
475
554
362
391
223
333
952
118
357
208
272
327
214
368
303
325
26
3780
439
1176
402
390

60
117
173
148
51
27
72
445
9
40
17
107
45
39
69
134
56
4
1270
65
479
63
53

61926
37938
38052
57511
51802
51938
47936
43238
49912
47905
57314
49775
45375
53801
39895
43850
40810
33459
30018
44620
40153
57942
44924

0
0
0

0
0
0
0
0
0
0
0
0
21
0
40
0
0
40
0
18
0
0
0
9
0
0

0
6
0
9
0
2
17
0
26
2
0
27
1
2
6
0
0
0
4
0
3

0.00
.67
.67
0.00
3.00
0.00
.33
0.00
1.00
1. 33
0.00
13.00
1.00
.33
.67
.33
1.00
3.33
.33
0.00
.33
1. 67
0.00
1. 33

32
140
35
14
7
161
0
0
169
3
240
24
0
145
842
27
1
24
90

70
51
114
0
24
17
0
39
99
49
91
0
80
0
16
88
80
121
157
98
1

.67
.67
3.67
25.33
1.33
.67
1. 67
1.00
6.67
0.00
.33
5.00
4.00
4.33
.33
4.33
0.00
5.33
11. 00
4.00
0.00

1
10
0
0
5
0
32
66
0
18
0
8
8
0
18
12
0
0
0
33
11
35
3

.33
0.00
0.00
0.00
0.00
0.00
0.00
.33
0.00
.67
0.00
0.00
.33
0.00
0.00
1.33
0.00
0.00
.33
0.00
0.00
.33
1. 33

0

26
I

37

314
905
0
105

168
244
215
440
400
772
165
148
224
172
219
652
188
173
1340
227
232
961
286
421
455
622
31

UNION
BERKELEY HEIGHTS TWP
CLARK TWP.
CRANFORD TWP.
ELIZABETH CITY
FANWOOD BORO.
GARWOOD BORO.
HILLSIDE TWP.
KENILWORTH BORO.
LINDEN CITY.
MOUNTAINSIDE BORO.
NEW PROVIDENCE BORO.
PLAINFIELD CITY
RAHWAY CITY
ROSELLE BORO.
ROSELLE PARK BORO.
SCOTCH PLAINS TWP.
SPRINGFIELD TIiP.
SUMMIT CITY
UNION TWP.
WESTFIELD TOWN
WINFIELD TWP.
WARREN
ALLAMUCHY TWP.
ALPHA BORO.
BELVIDERE TOWN
BLAIRSTOWN TWP.
FRANKLIN TWP.
FRELINGHUYSEN TWP.
GREENWICH TWP.
HACKETTSTOWN TOWN
HARDWICK TWP.
HARMONY TWP.
HOPE TIiP.
INDEPENDENCE TWP.
KNOIiLTON TWP.
LIBERTY TWP.
LOPATCONG T1iP.
MANSFIELD T1iP.
OXFORD TWP.
PAHAQUARRY TWP.
PHILLIPSBURG TOliN
POHATCONG TWP.
WASHINGTON BORO.
WASHINGTON TWP.
WHITE TWP.
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7
0
56
0
0
36
0
0
0
0
22
0
0
0
0
0
0
91
0
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TECHNICAL APPENDIX B
Estimating Undeveloped Land in New Jersey Using
Thematic Mapper Satellite Data, 1990
Census Data and the TIGER Files
Teuvo M. Airola
James Gasprich
Cook College Remote Sensing Center
Rutgers University
Introduction
The Council on Affordable Housing (COAH) has been required to
develop fair share housing allocations for low and moderate income
families for municipalities state-wide. The development of these allocations is based upon a number of factors including the amount of
undeveloped land available within each region.
The .conversion of land in New Jersey from undeveloped to developed
status IS a complex, dynamic process. Traditional methods of estimating
land cover that rely on extensive field survey and mapping and the
manual interpretation of aerial photography are both extremely expensive and time consuming. Developing reliable state-wide estimates
of land cover, including land categorized as developed or undeveloped,
in an extremely short time frame required the use of automated and
computerized techniques.
Given these constraints, the Cook College Remote Sensing Center
(CCRSC), Rutgers University, served as a consultant to COAH to
develop these state-wide estimates. A number of types of digital information were used in this process. The analysis relied upon a combination
of image processing and geographic information system (GIS) techniques
to generate estimates of the amount of undeveloped and developed land
present in the state of New Jersey. Simply put, geographic information
systems are: computer hardware and software systems that allow the
efficient, rapid development of a spatial data base and that permit the
analysis of this information in an objective, automated manner.
Overview of the Methods Used in the Analysis
As stated above, image processing and GIS techniques were used to
generate land cover estimates for the state of New Jersey. The ERDAS
image processing and ARC/INFO and GRASS GIS software packages
were used in the development of the data base and subsequent analysis.
The following represents an overview of the methods that were used
and provides a description of key terms and concepts. A more extensive,
technical description of the process is provided in the Methods and
Procedures section of this report.
The GIS data base that was developed for this analysis contained the
following data layers:
(1) Landsat Thematic Mapper digital data providing 30 meter coverage of the entire state;
(2) US Department of Commerce 1990 Census of Population and
Housing information and the associate digital TIGER files;
(3) Municipal, county, and state digital boundary files obtained from
the NJ DEPE;
(4) Planning area digital boundary files obtained from the State Planning Commission; and
(5) Pineland Management Area digital boundary files obtained from
the NJ DEPE.
Satellite digital information has been used extensively in this country
and throughout the world to monitor the environment in a cost effective,
timely fashion. Landsat data has been used for a number of applications,
including: identification and monitoring of agricultural crops, forest
monitoring and disease detection, coastal zone monitoring, and for the
generation of land cover information. Satellite data is the only spatial
data providing complete coverage of New Jersey that is collected in a
regular, systematic manner and that can be used in an unbiased way
to generate consistent land cover information.
Landsat Thematic Mapper (TM) satellite data was selected by COAH
as the best available information for the development of the fundamental
land cover data layer for the GIS data base used in this analysis. TM
data is acquired by a U.S. satellite system operated under the control
of the EOSAT Corporation and is available in digital format. The digital
data consists of spectral information that represent the amount of light
(i.e. electromagnetic energy) reflected from a portion of the earth's
surface in 6 narrow spectral bands and a 7th channel or band that
represents radiated heat.
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This spectral information is collected for pixels having a 30 meter
ground resolution, with the exception of the thermal channel which has
a 120 meter ground resolution. Thus, the satellite data used in this
analysis has an inherent spatial resolution of 30 meters; however, each
30 meter pixel is classified into a land cover class based upon its spectral
signature.
The processing of Landsat TM data to yield a thematic land cover
map required a number of steps. The digital data was first formatted
to provide coverage of the entire state and then processed to generate
a desired classification map. The classification map produced through
this process aggregates land cover into two classes-undeveloped and
developed. Undeveloped land was defmed for the purpose of this study
as land presently vacant, being forested, open, or in an agricultural use.
Developed land was defined as land that is either presently developed
or land that may comprise a surface water body.
It is important to understand that the information derived from the
TM satellite data represents land cover estimates and not land use
estimates. The crucial difference between these two concepts relates to
th~ i!lherent use of satellite data to generate land cover information (eg.
eXlstmg land cover, such as forest, grassland, built-up, or water classes)
and not land use information (eg. existing commercial land uses, such
as a shopping center, versus an office building complex, or a manufacturing complex). Implicit in this distinction is the fact that the roof of a
large commercial building may have the same spectral signature as that
of the roof of an industrial plant, manufacturing facility, or warehouse.
Consequently, the machine processing of the satellite data cannot be used
to make these types of distinctions between land cover types at this level
of analysis.
This distinction is of great importance in interpreting the results of
this analysis. One of the problems associated with generating land cover
estimates for New Jersey was the discrimination of residentially de~eloped land from undeveloped land. This problem was most apparent
1D urban and suburban areas where either street tree and residential
landscape plantings have created a landscape that has essentially a closed
forest canopy or where residential housing units have been constructed
in forested areas and the forest canopy remains substantially intact.
Given the 30 meter spatial resolution of the TM data, these areas
would have been subject to misclassification as being forested or
undeveloped if this were the only information available. This problem
was addressed through the use of the 1990 census data and the TIGER
files to identify areas that, although they may appear forested or
undeveloped based upon their spectral properties as determined using
TM data alone, can be considered to be developed based upon the
density of housing units present. A more complete description of the
processing of the census data and the use of the TIGER file spatial
information is provided below.
Following the generation of a land cover data layer using the TM
digital satellite data and a housing density data layer derived from the
1990 US Census data and associated TIGER files, the GRASS GIS
software was used to determine the amount of developed and
undeveloped land present state-wide. The tables that were developed
provide estimates by county and by municipality and were cross classified
by both the State Planning Commission's Planning Areas and the COAH
housing regions. The results represent repeatable, unbiased estimates of
undeveloped land throughout the state and multi-county regions.
Methods and Procedures
Landsat TM Image Processing
In order to generate land cover estimates for New Jersey, relatively
cloud free Landsat Thematic Mapper (TM) data was required. The
Thematic Mapper sensor onboard the LANDSAT platform acquired
three cloud free images for Path 14, Rows 31, 32, and 33 on March
17, 1991. These scenes were acquired from EOSAT and provided data
for the entire state. The ERDAS image processing and GIS software
package was used for the satellite image processing and classification
procedures.
Digital data providing complete coverage of the state was extracted
from the delivered computer compatible tapes (CCTs) and stored in
ERDAS format. The entire digital satellite data set for New Jersey had
an approximate size of 300 Megabytes (Mbs), which would have been
difficult to process as one file. A decision was made to divide the state
i~t!? .upper and lower regions to facilitate storage and processing. This
diVISion also corresponded to the approximate physiographic boundaries
for the state with the upper region covering the Highlands, Ridge and
Valley, and Piedmont provinces to the north, and the lower region
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covering the Coastal Plain to the south. It was also felt that this division
would aid in the determination of land cover classes, since vegetation
and landscape types vary significantly between these groups of provinces.
The upper and lower subsets were created through the merger of the
three corresponding scenes. Thematic Mapper scenes contain a certain
amount of overlap to assure that continuous coverage of a specific
geographic area is potentially available for analysis. To accomplish this
edge-matching, the file coordinates in the images were changed so that
the northern and southern edges of each scene corresponded to the edge
or edges of the adjacent scene. An ERDAS utility was then used to
patch the files together and remove areas of overlap which produced
two seamless subsets.
Display of the upper image revealed that snow cover was present at
higher elevations. Visual interpretation of the snow covered areas in the
imagery, as well as an examination of existing maps and orthophotography, revealed that many of these areas were primarily forested, but
this observation had to be verified using digital data. The Center image
library contained cloud free Thematic Mapper imagery that was collected
on August 15, 1988. It was determined that this data would be acceptable
for generating the land cover for areas covered by snow in the March
17, 1991 imagery.
In order to eliminate the snow covered areas in the 1991 imagery and
substitute the data from the 1988 imagery, a file was created that served
as a mask for both data sets. The 1991 scene was displayed on the
graphics device, and the analyst, using an ERDAS utility, visually interpreted the spatial distribution of the snow covered areas, digitized
the boundaries directly on the screen, and then stored these results in
a vector file format. The 1988 data was then coregistered to the 1991
data, so that file sizes between the two scenes would be identical and
have matching pixel coordinates. Since the digitized snow boundaries
were stored in vector format, this file was converted to a raster file for
use as a mask for each data set. This mask was then used to cut out
and eliminate the snow covered areas in the 1991 scene, which were
then replaced with the corresponding data from the 1988 image.
A classification was performed independently on each of the three
data sets: the masked upper region of the 1991 scene, the masked
"replacement" portion of the 1988 imagery, and the lower region of the
1991 scene. Through an iterative process, the number of clusters, or
training samples, that were derived from each data set varied between
50 and 100. These c1uters were then input into a maximum-likelihood
classification algorithm. The land cover types that each of the classes
represented were then determined using a combination of visual interpretation of the satellite image as well as 7Yz minute quadrangle maps
and orthophotography. Each class was collapsed into one of six possible
land cover types for this application: forest, nonforest vegetation, developed, bare or barren, water, and cloud.
An accuracy assessment was then developed for each of the classified
data sets. An ERDAS utility was used to generate 100 random points
for each file, which were then displayed on top of the corresponding
image. The land cover category for each random point was then interpreted using the raw digital image and the associated aerial and
orthophotography. The results of the interpretation from each of the
three files were combined and then compared to the results obtained
from the computer classification in the form of an error matrix.
Analysis of the results indicated that the classification produced a map
having an overall accuracy of approximately 86 percent. Within each land
cover class the results varied from 100 percent for the barren and water
categories to 78 percent for the built-up/developed category, 81 percent
for the vegetated non-forested category, and 88 percent for the forested
category.
Analysis of the US 1990 Census Data and Use of the TIGER Files
The definitional problems of land cover versus land use were described
above and in this project were most readily apparent when mapping
residentially developed land. Residential land is frequently a mixture of
different land cover types (i.e. forest, agriculture, and built-up
categories). When the spatial resolution (i.e. pixel size) of the digital
information that is being used to produce a land cover classification is
relatively course (i.e. 30 meters), the fine scale combination of intermixed
land cover types common to a residential neighborhood produces a mixed
spectral response, and makes different types of residential land difficult
to detect using satellite data alone.
The U.S. Census Bureau released the post-census TIGER files and
the congressional redistricting (PL94-171) data early in 1991. The
PL94-171 data contained the total number of persons and housing units
for each census block. By linking these two data items and their spatial
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distribution, the CCRSC processed and developed in a georeferenced,
digital format, a file containing the population and housing unit densities
for each census block for the state of New Jersey. This file was then
used to develop a housing density data layer or mask that was used to
map areas having a housing density greater than a specific density
threshold. In order to develop a suitable masking file using the housing
density information available from the census data, housing density masks
having densities of 0.5 units per acre (i.e. 1 unit per 2 acres), 1 unit
per acre, and 2 units per acre were created and evaluated.
Selection of the Housing Density Mask Threshold
Selection of an appropriate threshold residential housing density for
this study involved an evaluation of the use of a range of housing
densities. As indicated above, the TIGER files and the 1990 census block
data were used to calculate housing density by block for the entire state
at densities of 0.5, 1, and 2 units per acre. The effectiveness of these
housing density thresholds was evaluated for municipalities throughout
the state. As an illustration of the methods that were developed, the
results obtained for Highland Park and Piscataway Township, Middlesex
County, are discussed below.
Highland Park is a typical, relatively small (i.e. 1,236 acre), older
suburban community retaining little undeveloped land, but one having
a relatively high population and housing density. Residential landscaping
and street tree plantings have over time created a community that from
the perspective of space and using the information available from the
Thematic Mapper satellite system appears substantially forested.
Piscataway Township, in contrast, is a relatively larger (i.e. 12,185 acres),
developing municipality containing a greater diversity of land use activities including residential areas of varying housing density, commercial
areas, agricultural land, forested land, and a portion of the Rutgers
University campus.
Table 1, Developed versus Undeveloped Land Cover Estimates Using
Housing Density Information, provides a summary of the results of this
analysis. The results clearly indicate that the TM digital data, if used
alone, would result in an under estimation of the amount of land
classified as being developed in residential areas where tree cover is an
important component of the spectral information that is recorded by the
satellite. In contrast, the results indicate that census data can be effectively used to derive residential housing density information that can greatly
reduce this potential problem of misclassification.
The results (see Table 1) indicate that the undeveloped land cover
estimates derived from the TM data are significantly reduced through
the use of the housing density information. In the case of Highland Park,
the percentage of land classified as being undeveloped decreases from
31.9 percent when using the TM information to a low of 6.8 percent
when using the 0.5 unit per acre density mask. This pattern is repeated
for Piscataway where the estimated percentage of undeveloped land
decreases from 56.8 percent when using the TM information to a low
of 37.1 percent when the 0.5 unit per acre density mask is used.
The results reflect the degree to which Highland Park is in fact a highly
developed community with little land remaining for potential development and within which residential development has taken place at a
relatively high density. In contrast, the results for Piscataway reflect a
different pattern of development within this community and the existence
of a significant amount of undeveloped land even when housing density
information is used to improve the accuracy of the estimate of remaining
undeveloped land. After examining the data for these and other
municipalities, it was decided that the 0.5 unit per acre density threshold
yielded the most accurate estimates of undeveloped land.
Processing of the Remaining Digital Boundary Files
Digital boundary files for municipalities or minor civil divisions
(MCDs), the term used for municipalities in New Jersey by the US
Census, counties, and the state were obtained from the NJ Department
of Environmental Protection and Energy (DEPE). These files were used
to maintain consistency with existing estimates of the total amount of
land within the State, counties, and MCDs. The vector boundary files
were converted to raster format as an additional data layer in the GIS
data base used to develop the estimates of land cover.
Digital boundary files for the state planning areas were obtained from
the State Planning Commission and converted from vector to raster
format and also added as a data layer to the GIS data base. Digital
boundary files for the Pinelands management areas were obtained from
the Pinelands Commission for land within the Pinelands region and
converted from vector to raster format.
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Calculation of Adjusted Developed and Undeveloped Land
Following the processing of the TM digital data, the 1990 US Census
data and TIGER files, the MCD, county, and state boundary fIles, the
state planning region boundary files, and the Pineland management area
boundary fIles; the GIS data base required to estimate developed and
undeveloped land was completed. Following the development of this data
base, the GRASS GIS software package was used to calculate the amount
of developed and undeveloped land within each MCD by planning area.
The results were output in machine readable format and used in the
calculation of housing allocation numbers by COAH and its consultants.

Summary and Conclusions
Estimates of developed and undeveloped land were calculated for New
Jersey using land cover information derived from Landsat TM digital
data. Further refInement of the estimates of undeveloped land was
accomplished through the use of the 1990 US Census data to eliminate
land that could be characterized as developed based upon existing
housing density at the block level.
The estimates that were derived through this process were designed
to be consistent state-wide estimates that could be used to establish
reasonable regional shares within each housing region for each New
Jersey municipality. It is believed that the resulting estimates are the
best available and the data created represent a valuable planning tool
for government, non-profIt, and private sector entities at the state,
county, and local levels.

Table 1. Developed versus Undeveloped Land Cover Estimates Using Housing Density Information.
Municipality
acres

Highland Park
% total

394
842

TM with a 2 unit/acre mask
undeveloped
developed

Piscataway
acres

% total

31.9%
68.1%

6,921
5,264

56.8%
43.2%

200
1,036

16.2%
83.8%

6,009
6,176

49.3%
50.7%

TM with 1 unit/acre mask
undeveloped
developed

91
1,145

7.4%
92.6%

5,309
6,876

43.6%
56.4%

TM with 0.5 unit/acre mask
undeveloped
developed

85
1,151

6.8%
93.2%

4,515
7,670

37.1%
62.9%

Total land cover

1,236

100.0%

12,185

100.0%

TM land cover
undeveloped
developed

Note: The TM land cover estimates include the total acreage of land classifIed as vacant using the digital satellite data.
APPENDIX C
STRUCTURAL CONDmONS SURVEY
The Council on Affordable Housing (COAH) has estimated the
number of substandard housing units occupied by low and moderate
income households in each municipality, by employing census data. This
estimate is called the municipal indigenous need. COAH recognizes that
its estimates may be high or low. Therefore, COAH has devised a survey
for any party in COAH's process to present data to COAH that may
be used to alter the census-generated indigenous need estimates.
The survey requires an exterior inspection to determine if a housing
unit is substandard. It then provides for the use of census data to estimate
the number of substandard units occupied by low or moderate income
households.
In developing the exterior survey, COAH has divided the exterior
structure of a building into seven components: (1) foundation; (2) rails,
steps, stairs, porch; (3) siding and walls; (4) windows and doors; (5) eaves,
soffets, gutters, leaders; (6) roof and chimney; and (7) fire escape. The
foundation, siding and walls and roof and chimney are considered major
systems. The remaining components are considered minor systems. Each
system is to be ranked as good/excellent or fair/poor. Definitions are
provided to guide the exterior inspection in Appendix A.
If one major system is determined to be fair/poor, the structure and
all housing units within it are considered substandard. If two or more
minor systems are determined to be fair/poor, the structure and all, the
units within the structure are considered substandard.
The survey can be conducted from the street, and, in most cases, there
will be no need to step on to the property. A view of the front of the
structure, its two sides (one side of it is semi-detached) and a portion
of the roof should provide sufficient information to complete the survey.
The Structural Conditions Survey shall be performed by individuals
who are licensed to perform building and/or housing inspections who
have received training from COAH on the implementation of the survey.
Additional COAH training may be substituted for a building and/or
housing inspection license. COAH will offer training periodically on how
to conduct this survey.

(CITE 25 N,J.R. 5854)

There may be some areas of a municipality which can be excluded
from the survey. Subdivisions constructed after 1980, areas of very
expensive homes, and neighborhoods that the local housing/building
inspector believes are trouble free are examples of such areas. All surveys
submitted to COAH will be checked by COAH staff with special attention paid to areas of the municipality not surveyed.
The exterior survey should yield an estimate of substandard units
within the municipality. To estimate the number of substandard units
occupied by low and moderate income households, the Council will rely
on census information that is available from the Public Use Micro-Data
Sample (PUMS). This data allows COAH to match household income
to the census information COAH uses to estimate the indigenous need.
The census has divided New Jersey into over 50 PUMS areas. Therefore,
the data are sensitive to the different housing stocks found within the
State.
As an example, let us assume that a municipality performs the exterior
survey and fInds 100 substandard units. Let us also assume that the
PUMS data indicates that 82 percent of substandard units (within the
geographic area defined by the PUMS) are occupied by low and
moderate income households. Therefore, the survey results indicate that
82 low or moderate income households are living in substandard housing
units.
DEFINmONS FOR STRUCTURAL CONDITIONS
The following relates to structural components of a residential building. Refer to the attached diagram for component identification.
Excellent to Good-The condition of the component is like new or
requires standard maintenance.
Examples:
Foundation-The component may need minor re-pointing and/or paint
or the removal of shrubs or vines to protect it from deterioration.
Handrails, Steps, Stairs, Porch-A component or components may
need paint and/or re-nailing or tightening.
Siding and Walls-The components may need light scraping and
painting and/or re-nailing of loose siding.
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Windows and Doors-The components may need light scraping and
painting and appear to be operational.
Eaves, Sotfets, Gutters, Leaders-The components may need light
scraping and painting. Gutters may need realignment. Leaders may need
re-attachment.
Roof and Chimney-No immediate repair is needed on the roof. The
chimney is straight but may need minor re-pointing.
Fire Escape-The component may need scraping and painting and is
properly functioning.
Fair to Poor-The condition of the component requires immediate
maintenance, repair or replacement. Further deterioration may adversely
affect other exterior and/or interior components.
Examples:
Foundation-The component needs re-pointing, replacement of some
stones, brick or blocks or some rebuilding due to: loose, broken or
missing bricks or block; missing mortar; excessive cracks in the masonry·;
deterioration of masonry surface; pargeting pulling away; sinking; or
being out-of-plumb.
Handrails, Steps, Stairs, Porc:h-The components need replacement
of boards, risers, joists, rafters, and/or beams, etc. due to: sagging; broken
or unsound supports; a sinking or structurally unsound foundation;
broken, missing or rotted boards; missing or unsound railings or
balusters; broken or missing trim; missing mortar in the masonry or the
masonry being generally deteriorated; excessive cracks in the masonry·;
or worn steps.
Siding and Walls
Brick-The component needs re-pointing, spot replacement, reo
construction, etc. due to: sagging; bowing; being out-of-plumb; excessive
cracks in the masonry·; missing bricks or missing mortar.
Stucco-The component needs patching, spot replacement, or reo
construction and painting due to deteriorated surface, cracks, holes,
water damage, or bowing.
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Wood-The component needs patching, spot replacement, or reconstruction and painting due to sagging, bowing, being out-of-plumb,
rot, water damage, loose boards, cracked or broken boards.
Slding-The component needs spot, area or total replacement due
to broken or missing siding.
WIndows aDd Doors and Related Trim (Exclusive of Storm Doors and
Windows)
WlDdows-The component needs putty or new glass. Other indicators
of a fair/poor component include: missing or broken trim; missing or
broken sill; a frame or sash out of square; rotted wood; and/or inoperable
windows.
Doors-Indicators of a fair/poor door include: broken glass; a frame
out of square; missing or broken trims; interior grade doors being used
as exterior doors; rotted wood.
Eaves, Sotfets, Gutters, Leaders-Indicators of a fair/poor component
include: broken or hanging sections; holes, rot leakage and/or missing
sections; significant deterioration; or animal infestation.
Root and Chimney
Root-The component needs moderate scattered shingle replacement,
area replacement or total replacement due to: sagging; exposed paper
or sheathing; hole(s); curling of shingles; blistering of rolled roofing;
cracked shingles; missing shingles; rusted metal roof; and/or leakage.
Chimney-The component needs partial or total reconstruction due
to: sinking; being out-of-plumb; excessive cracks·; loose, broken or
missing bricks; missing mortar; deteriorated surface and/or lack of a flue.
Fire Escape-The component needs significant physical repairs or
replacement and/or is not fully operational.
·Excessive cracks can mean multiple cracks affecting structural integrity
or a crack or cracks as wide as lf4 inch.
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RESIDENTIAL BUILDING COMPONENTS

1. EXCAVATION

17. FLUE LINING

33. DRAINAGE TILE

2. SILL PLATE
3. BASEMENT WINDOW

18. CHIMNEY

34. WALL FOOTING
35. GRAVEL

5. SHOE PLATE

19. ROOF SHINGLES
20. GUTTER
21. FACIA

4. FLOOR JOIST

36. CONCRETE SLAB
37. COLUMN FOOTING

6. STUDS

22. DOWNSPOUT

38. PIPE COLUMN

7. DRYWALL

23. SHUTTER

39. EXPANSION JOINT

8. PLATE

24. WINDOW

40. GIRDER

9. CEIUNG JOISTS

25. WALL SHINGLES

41. SUB-FLOOR

10. RAFTERS

26. BUILDING PAPER

42. FINISH FlOOR

t 1. COLLAR TI ES

27. WALL SHEATHING

43. ATTIC INSULATION

, 2. RIDGE RAFTER

28. FIRE STOP

44. SOFFIT

, 3. ROOF SHEATHING

29. DAMPPROOFING

45. CEIUNG STRAPPING

14. ROOF FELT

30. FOUNDATION WALL

46. WALL INSULATION

15. RIDGE SHINGLES

31. BACKFI LL

47. CROSS BRIDGING

16. FLASHING

32. DRAINAGE STONE

48. BULKHEAD STAIRS

(CITE 25 N,J.R. 5856)
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TECHNICAL APPENDIX D
The Cost of Providing Infrastructure
Application: The Cost of Providing Infrastructure
September 4, 1986

Many tax-exempt municipal bonds and notes are given ratings to
indicate their degree of creditworthiness security from risk or default.
Three major national rating agencies analyze the municipal authorities
issuing bonds. They are Moody's Investors Service, Standard & Poor's
Corporation, and Fitch Investors Service. (Moody's and Standard &
Poor's also will rate short-term issues.) Small issues of municipal bonds
and notes are often sold without a credit rating.

TABLE OF CONTENTS
I.

Study Purpose

II.

Assumptions and Analytical Approach

III.

Data Requirements
A. Economic and Social Factors
B. Debt Management
C. Financial Management

IV.

Financial Evaluation Forms

V.

Standards: Comparative Analysis

VI.

Recommendations for Further Action

Appendix 1:

Data Sources

Appendix 2:

Data Definitions

I. Purpose
The purpose of this study is to provide an approach to the development
of financial evaluation fonns to be used by the Council on Affordable
Housing and the Department of Community Affairs. This form will
provide the necessary data to review whether necessary capital expenditures to support proposed inclusionary housing development obligations would result in "prohibitive costs" to the respective local jurisdictions.
Study Approach
The approach taken to accomplish the study's objective is to first
present the theoretical background and analytical approaches that have
been used to measure prohibitive costs from the perspective of a community's financial capacity. The infrastructure costs are limited to water
and sewer systems only.
Section III presents the data requirements needed to measure
prohibitive cost and a discussion of indicators that provide a perspective
on municipal and financial conditions and status.
Section IV includes a series of worksheets that make up the financial
evaluation form. These worksheets provide information on municipal
taxes, demographic and statistical data employed to calculate indicators
of economic vitality, revenues/expenditures, income data on water and
sewer enterprise funds, rates charged to users of each water and sewer
service system, wastewater system costs, and costs per household.
Section V presents comparative data on which to make an evaluation
of prohibitive costs against generally accepted industry standards. These
standards are drawn from Moody's Investors Service selected indicators
of Municipal Performance for 1985.
II. Assumptions and Suggested Analytical Approach
The service area and the type of financing, general obligation, revenue
bond, special district or tax increment financing will have a direct bearing
on who bears the burden of the system costs. A general obligation bond
or a revenue bond supported by general property taxes or user charges
from an entire jurisdiction has the broadest distribution of cost impacts.
An improvement district or tax increment financing district with
assessment or "impact fees" levied directly against the properties who
benefit from the new system costs has more narrow cost distribution
effects. The boundaries of the service area and the method of revenue
generation to pay for the project financing must be explicitly defined.
A municipality's ability to pay for the new infrastructure will depend
on a judgment as to whether or not its indicators of financial condition
indicate "fiscal stress" will result from the added community expenditure.
These indicators are objective in nature as described in Section III below
and should be judged against the standards of the financial and debt
ratios presented in Section V. Generally, a community with poor financial
and debt ratios that are below the median ratios are strong candidates
for a jurisdiction likely to experience "prohibitive costs" from the new
infrastructure. These are generally communities with the lowest investment grade or below investment grade ratings from national rating
agencies (Moody's, Standard & Poor's and Fitch).

(CITE 25 N,J.R. 5858)

Creditworthiness
Prime (highest quality debt)
Excellent
Good
Average
Fair
Poor
Marginal
Default

Moody's
Aaa
Aa
A
Baa
Ba

Standard & Poor's
and Fitch
AAA
AA
A

BBB
BB

B

Caa
C

B
D

Bonds rated between prime and average are considered "investment
grade" by banks and conservative investors. Those rated below average
are considered "speculative" by the same investors.
In addition, Standard & Poor's has added plus and minus signs to
the ratings of certain securities in order to differentiate between stronger
and weaker credit ratings. This was done because there were so many
bonds in each category. Similarly, Moody's adds a number one to the
ratings of bonds that possess the strongest bonds in a category. For
example, the strongest bonds in the Aa category are rated Aal, the
strongest bonds in the A category are rated AI, and the strongest bonds
in the Baa category are rated Baal.
ConsistencY of Standards
It is recommended that the same standards of "prohibitive costs" be
used by the Council on Affordable Housing, Local Finance Board, and
Department of Environmental Protection in their evaluation of each
community.
Limitations
The limitations of these suggested approaches are the difficulties in
synthesizing the municipal indicators into a single decision on prohibitive
cost. These limitations can be overcome with more sophisticated analysis
by developing a prohibitive cost index, perhaps with the technique of
multiple discriminant analysis of the indicators. This approach groups
indicators into common dimensions of municipal financial capability
which can then be classified according to high, average or low strength.·
·See Karen M. Seidel "Oregon Municipal Fiscal Indicators," Bureau
of Governmental Research and Service, University of Oregon, October
1983.
III. Data Requirements
Accurate data is fundamental to accurate analysis. The selected indicators are based on techniques by credit and municipal analysts for
evaluating municipal financial condition.
In some cases, a particular data item may be simply unavailable or
inappropriate, in which case it should be left out. In all cases, however,
it is important that data be consistent during the period under examination. If accounting or recording procedures change from one fiscal year
to another, adjustments should be made so that each year's data are
comparable.
Data Requirements
The data needed for analysis fall into four general categories:
• expenditure elements,
• tax base elements,
• revenue elements, and
• demographics elements.
The analysis of financial conditions is based on an examination of the
trends and behavior of key indicators over time. Data are collected for
the most recent five-year period for which information is complete.
Data will usually be obtained from annual financial reports and other
accounting or reporting statements. A list of suggested sources appears
in the Appendix.
A. Economic and Social Factors

Economic and social factors are of primary importance in assessing
the creditworthiness of a jurisdiction. A strong economic base should
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enable an issuer to overcome some weakness in debt, legal and financial
factors and to maintain a sound credit position. On the other hand, a
weak or declining economy will demand that an issuer exert the utmost
care in debt and financial management to protect creditworthiness. A
strong credit usually shows greater than average economic diversity,
wealth, and growth. Measures of economic base include total personal
income, income per capita, population changes, and changes in per capita
income.
Wealth
A wealthy economic base will be indicated by above-average per capita
property values, personal income and wholesale and retail sales. Negative
aspects here would be a high or rapidly growing proportion of the
population at or below the poverty level or on welfare rolls.
Growth
A strong credit also requires a growing economic base, although not
all growth is necessarily viewed as favorable. Extremely rapid growth
based heavily upon speculative factors may lead to excessive build-up
of debt and/or taxes which could prove unsupportable over the long run.
While growth is not always a favorable sign, a decline in economic
resources is viewed as a negative factor since it would be highly unusual
for such a decline to be offset by a tapering of demands on the tax
base. Growth rates in population should approximate the state and
national averages.

Population
Population is a fundamental indicator of economic growth. Growth
in population is associated with increases in retail sales and with growth
in consumer-related jobs. Population increases attributable to migration
are often additionally associated with construction and durable manufacturing job expansion as well as service sector expansion, particularly the
components of business service, government and tourist recreation.
Growth at faster rates than the national average indicates an increasing
share of the U.S. market. Similarly, population growth exceeding regional
rates indicates economic shifts within the region.
Personal income
Personal income is a powerful indicator of economic strength and
viewed over time can reveal strong basic trends. Income is also a major
fiscal resource of state governments and, therefore, is the standard
against which debt and taxes are compared. If income is rising more
rapidly than in the nation and/or region as a whole, shifts in economic
base composition are a strong possibility. Growth in composition can
be expected as can growth in government revenues from sales and
income taxes.
Per Capita Income
Per capita income below the national average can be both favorable
and unfavorable. Low incomes are associated with low quality public
education and, consequently, low skilled labor. Low level and limited
scope of government services and a low debt burden also are associated
with low per capita income.
Total Nonagricultural Employment
Total employment is a powerful analytic tool, but nonagricultural
employment is more useful for comparison. Relatively high growth in
nonagricultural jobs is a favorable sign.
B. Debt Management
Debt factors have always played a prominent role in municipal credit
both because of inherent importance and because debt figures are
quantifiable measures which make inter-city comparisons easier than for
other factors. Three key ratios traditionally used in the industry attempt
to establish the size of a unit's debt, the burden this places upon
resources, and the relationship between the servicing of this debt and
the unit's overall revenues. In tum, each ratio can be viewed from three
aspects in an attempt to weigh its importance in the unit's credit picture:
(1) the absolute level of the ratio at that point in time as compared
with traditional guidelines; (2) the level of the ratio as compared with
ratios of similar types of local units; and (3) the trend of that ratio within
the unit being reviewed. Three additional ratios explored in evaluating
an issuer's debt management policies relate to the rate of debt retirement, the level of bond anticipation note debt and the level of the
unfunded pension liability. Two other items which do not readily lend
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themselves to quantitative analysis but should be considered in debt
analysis are (1) authorized debt and projected debt needs and (2) other
significant unfunded debts and contingent liabilities such as leases.
Debt Per Capita
This ratio attempts to establish the size of the unit's debt. It is
measured by dividing the unit's overall net debt by its population. Overall
net debt is the total tax-supported debt of the issuer as well as its
proportionate share of the debt of other governments which may tax
residents of that community. When this ratio reaches $1,000 or above,
debt is considered as sizeable.
Debt/Estimated Full Value
This ratio attempts to establish the burden which debt places upon
resources, and is generally calculated by dividing the unit's net debt by
the estimated market value of its real property. A debt burden of 3
percent or below is generally considered low. One between 3 percent
and 10 percent is moderate. When the burden reaches or exceeds 10
percent, it is considered heavy and must be closely examined to determine that it will not become unmanageable in the future. The heavier
the burden, the closer the attention that must be paid to the trend of
that burden, the issuer's physical plant and future borrowing plans.
Debt Service/Revenues
This ratio's purpose is to indicate the flexibility that the locality will
have to meet debt service (and other fixed charges although they are
not directly part of the ratio) if revenues were to decline. A ratio of
10 percent or less indicates that ample flexibility should exist to meet
debt service. If the ratio exceeds this level, it may be explained by a
rapid debt retirement schedule or a unit in which capital expenditures
are unusually large in relation to operating expenditures. If neither is
true, then the higher that ratio becomes, the more concern there is about
the unit's ability to meet fixed charges if an economic downturn or some
other unforeseen circumstances depress revenues.
Direct Debt Due in Ten Years
This measure indicates the amount of the issuer's long-term debt which
matures in ten years. Debt to finance a project should not extend beyond
the expected useful life of the project. While each issuer's schedule must
be viewed in terms of the types of long-term improvements being
financed, it is generally true that the more rapid recapture of debt
incurring capacity places the issuer in a more flexible position. Any issuer
which has less than one-third of its long-term debt maturing in ten years
must be carefully reviewed as to the appropriateness of such a slow
retirement schedule.
C. Financial Management
A healthy credit is marked by a consistently and realistically balanced
budget as reflected in the unit's income and expense statements, a cash
surplus (cash and investments exceeding current liabilities) at the last
balance sheet date, and maintenance of a manageable level of shortterm operating debt. Other factors considered include the unit's tax
burden, level of tax collections, reliability of its revenue structure and
growth rate of its expenditures. A one-year deficit or drop in property
tax collections may not be of particular concern if its origin is external
(a national recession) and is resolved in a satisfactory manner and time
period. However, if deficits persist over good and bad times, their causes
must be examined closely.
Taxes
Taxes are the largest source of government revenues and we are
developing data to measure tax burden or the ratio of taxes from own
sources to personal income. (Adjusted personal income excludes welfare
transfer payments from state and local texes.) Tax burden reveals the
extent to which current levels of general revenue (excluding intergovernmental revenue) limit the private use of personal income. High
tax burden is viewed as a disincentive to private investment and can be
an indication of excessive government programs in the face of an
unhealthy private economic sector. This measure should be studied along
with the component data for revenues and personal income.
Ratios used in evaluating financial management may be categorized
under two areas: operating statement and balance sheet data and tax
ratios.
Average Annual Increase in Expenditures
One of the most telling indicators is how rapidly an issuer's budget
is growing. An increase in expenditures which exceeds growth in the tax
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base substantially over a period of time will ususally indicate future credit
problems.
Direct Expenditures
Direct expenditures are particularly revealing of the extent of government participation in the economy. If expenditures are increasing more
than revenues from own sources and Federal aid, increasing reliance
on debt and/or accounting gimmicks is a possibility. Rising per capita
expenditures may indicate broader scope and higher quality public
services, increasing welfare burdens and/or rising public employee compensation. Below average expenditures that show a sudden surge may
indicate a shift to an urban economy characterized by high-skilled industries. Per capita figures facilitate comparisons among jurisdictions and
within a state over time.
Comparatively high levels of expenditures should be associated with
broader, better services, and some attention should be paid to apparent
adequacy and delivery efficiency-or lack thereof.
Operating Surplus (Deficit) Revenues
From the income and expense statement, it is ascertained whether
revenues exceeded expenditures (operating surplus) or expenditures
exceeded revenues (operating deficit). An operating surplus is considered
favorable or comfortable. A large surplus is not necessarily looked for,
as a particularly large one may even have negative connotations as to
budgeting practices. An operating deficit of more than 5 percent of
revenues is of concern and must be further examined in terms of past
year's performance, the reason for it (internal or external), and the plans
to resolve it.
Accumulated Surplus (Deficit) Revenues
From the balance sheet, the issuer's solvency is evaluating by measuring accumulated surplus or deficit. Generally, a surplus of any size may
be considered satisfactory, though a substantial decline from the prior
year is deserving of further attention as to its implications for future
budgets. Investigate the source of any deficit that has been allowed to
accumulate in excess of 10 percent of one year's revenues and examine
the issuer's ability and plans to eliminate it.
Effective Property Tax Rebate
The effective property tax rate is an overall rate taking into account
not only the property tax rate of the issuer but also those of all its

(CITE 25 N..J.R. 5860)

overlapping tax jurisdictions. The effective property tax rate is the tax
rate on true or market property, thus allowing for comparisons with other
units. A problem exists in using this indicator due to the diversity in
revenue structures. However, it is useful in comparing like units within
a specific state.
Tax Delinquency Ratios
The property tax collection record is important because some issuers
depend heavily upon property taxes; for virtually all issuers, the tax is
the budget-balancer; and, because it is one of the best measures of
willingness to pay. Two ratios are primarily utilized. The first measures
the collections from the current year's levy against the gross levy for
that year. The second measures current collections and collections from
prior years combined against the current levy.
IV. Financial Evaluation FOnDS
A series of worksheets are presented with instructions on how to fill
them out. The eight worksheets are based on the indicators of financial
condition as follows:
• Worksheet #1-Behavior of Municipal Tax Base and Tax Revenues
• Worksheet #2-Expenditure Information
• Worksheet #3-Demographic and Statistical Information
• Worksheet #4-Water and Sewer Enterprise Fund Information
• Worksheet #5- Water and Sewer Rates
• Worksheet #6-Total Estimated Annual Local Wastewater System
Costs
• Worksheet #7-Annual Costs per Household
• Worksheet #8-Bond Rating and Debt History
These forms are drawn from various publications of the Government
Finance Research center, Washington, DC.· Computer software is available at nominal cost to process and analyze these data. A data base
should be created over time to facilitate comparative analysis between
the subject municipality and New Jersey averages for each of the data
measurements.
·See Government Finance Research Center, GOVRATIO User's
Manual, July 1984 and U.S. EPA, Office of Water Programs, Financial
Capability Guidebook, March 1984.
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Worksheet #1

Since many local governments are substantially supported by property
tax revenues, Worksheet #1 is designed to track the behavior of the
tax base and tax revenues, and to provide an indication of the jurisdiction's tax flexibility.
Property Taxes Levied (14) and Property Taxes Receivable (15) should
be readily available in the government's Combined Statement of Revenues, Expenditures, and Changes in Fund Balance. Assessed Value

(16), Assessment Ratio (17) as a percent, and Full Market Value (18)
should be available from the Assessor's Office.
If your government uses different tax levies for different classes of
property, you may choose either to use the data for only the largest
class of property in terms of revenue or you may calculate average or
weighted average data. If you select either approach on the worksheet,
identify the method used to ensure that data in subsequent years is
comparable.

Worksheet #1
Tax Information CA)

hem
Description

Number

.It.

1'_

I'

Amount

($)

I'

1'_

Propeny Tax Levy
Source Documents

1'.

.6.

Property Taxes
Receivable
Source Documents
Assessed VaJue
Source Doc:urnents

17.

.&'ssessment Ratio
Source Doc:u menu

11.

•

•

•

•

II

FulJ Market Value
Source Documents

Instructions: I.

2.

For each year, enter the amount of propeny taxes outstanding at year's end
(i.e., the amount uncoJJected for the year of the Jevy).

3.

Enter the Assessed Value of TaxabJe Real PrQC)eny.

••

Enter the Assessment Ratio as a percent•

,.

6.

NOTES:

Enter the total for the amount of property taxes levied or biJJed for each
year.

Enter the estimated full (or true) market value of taxable property.
~ke a note of the document name and page ~mber from which you
pthered the data. This wiJJ serve as a reference if you need to verify the
information and also wiU help ensure consistent information in lathering
data to update the analysis in future years.

If the Assessed Value or Full Market Value is Sl,ooO,ooO,OOO or more, enter the
amount in S1000's.

For the Assessment Ratio, if you have different ratios for different cJanes of
property, use an estimated average ratio.
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Worksheet #2
Worksheet #2 also examines trends in the character of expenditures
across all programs. Data for aggregate Capital Outlays (39), Debt
Service (40), Short-Term Interest (41), and Fringe Benefits (42) may

be found in the government's Combined Statement of Revenues, Expenditures, and Changes in Fund Balance. These amounts are compared
with Total Expenditures actually incurred (43).

Worksheet .2
lllPenditurt l"'or.tiO" .)

.,-

I,em
Number

.

AC1ual ll:ptndi,urea br Trpe

.'-

.'-

.'-

Capital OutlaY'

SoYree Doc:umentl
-0.

Debt Service
Source Documents

tl.

Short.Term
Interest
Source DocumentJ

42.

Tem! Expenditures
Source Documents

Inst ructi ons:

1. For ..ch ,ear. obtain 1he 'otal capital expenditures for aU funds ncept
enterprise funds. Enter!Mse amounts in the -capital Outlays· line.
2. For ..ch JeAr. obtain 1he total of all debt .rvic:e (principal and in,erest) payments from all ,overn""ntal funds (exdude revenue bond debt
.r"ke fundi). £mer these a"'OUnts for Item ". Debt Ser"ice.
J. Similarl,. for all funds except enterprise-type funcls. obtain the total
interest pajd on Ihon-'erm loans; enter the amount for each year i"
11em l'.
t. Obtain the 'o'al expenditures on fri"le benefitJ from all funds except
enterprise funds and enter for Item 31.

(CITE 25 N.,J.R. 5862)
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Worksheet #3
This worksheet is used to assemble demographic and statistical data
employed to calculate indicators of economic vitality. If the value of
Building Permits (66) and Business Licenses (67) is not available, the
raw number of permits and licenses issued may be used. Population (68)

COMMUNI1Y AFFAIRS

and Per Capital Income (69) may be available from a local, regional,
or state planning agency; a local bank; or an economic development
agency. The Consumer Price Index (70) is available from the U.S. Bureau
of Labor Statistics.

Worksheet #3
~raphic and

Statistic,. Information

hem

".
".

".

.,

De.cription

Number

BuiJdinl Permits
Source Docutneftt
Bus.iness Licenses
Source Doc:Utneftt
Population

-

1

1

I

I

I

I

I

1

]

1

1

Is

Is

ls

ls

1

I

I

I

I

Source Document

".

Per Capita Income
Source Document

70.

CPI

S

U.s. Bureau of L&bor Statistics-AMY.J Handbook

Source Docu ment
71.

Munic:jpaJ Employees
Source Document

72.

Non-Agricultural
Total Employment

of

Labor Statistics

I

1

I

I

I

1

I

I

Instructions:
1. For Item 66, enter number of building permits issued during each year.

2. For Item 67, enter number of business licenses issued each year.
3. For Item 68, enter estimated population for each year.
4. Enter estimated per capita income for each year for Item 69.
5. Enter Consumer Price Index each year for Item 70.
6. For Item 71, enter the number of full-time equivalent employees each year.
7. For Item 72, enter the covered employment figures drawn from New Jersey Covered Employment, NJ Department
of Labor.
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the degree to which the enterprise is self-supporting. However, some
services subsidized by the general government may include "transfers
in" in the calculation of gross revenue; and some profitable services may
include "transfers out" in the calculation of gross expenses. To ensure
that enterprise net income figures are a comparable and accurate reflection of enterprise activity, interfund transfers, unless they represent
payments or receipts for services provided (for example, for shared
overhead), should be eliminated from the calculation of net income.
The "Source Department" area provides space for you to note a
reference to the document (and perhaps the page number) from which
the data were taken (such as Annual Audit Report; Sewer Enterprise
Statement of Revenues, Expenses, and Changes in Retained Earnings;
etc.).

Worksheet #4

This worksheet is used to collect income data on water and sewer
funds your jurisdiction may operate. Enterprise funds are those
established by a government to account for operations in a manner
similar to a private business, where it is the intent to recover the costs
of a service or facility through user charges. Common enterprise activities
include utilities (such as water and sewer services), parking facilities,
airports, and transit systems.
The names of the water and sewer enterprise funds chosen should
be entered in the left-hand column of the worksheet. The net income
for each year for each of the selected enterprise funds is entered in
the appropriate column on the worksheet. Generally, net income is the
difference between revenues and expenses and is intended to indicate

Worksheet #4
EnterpriJe Fund Information (A)

herr.
Number

Enterprise Fund (Net) Income ($)

EnterpriJe Fund
Name

-

19

1.

Fund

2.

Fund

3.

Fund

...

Fund

,.

Fund

Source Documents:

Instructions:

-

19

-

19

J'_
1'_
1'_
1'_
J,_
1. FiU in the names of up to five enterprise funds (..,ch as ....ter. parking.
airpon. sewer. etC.).

2. Enter the (net) income amount for each fund for each year.

3. Make a note of the document name. and pace ,.,.mber. from which you
lathered the data. This wiU serve as a reference jj . you ~ed to
\lerify the in1ormation and also wiU help ensure conSIstent .nformation in latherina data to update the analysis in future years.

-----,-----------------------------------------NOTE:

(CITE 25 N,J.R. 5864)

Enterprise funds are those that are established to account for operations tha.t are
financed and operated in a manner similar to a business enterprise - where It .s
often the intent to finance the operation Jarcely throuch user charles. .
(het) Income is the difference between revenues and expenses. (1)0 not .ncJude
transfers.)
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Worksheet #S
This worksheet is used to collect data on the rates charged to users
of each Enterprise Fund service identified in Worksheet #4. Rates will
be found in ordinances or rate schedules and the units on which the
rates are charged should be noted in the "Unit Description" column
(such as per 100 gallons, 1,000 cubic feet, hour, etc.). If the rate unit

COMMUNIlY AFFAIRS

changes from one year to the next, a conversion will be necessary to
ensure that all rates for any given Enterprise Fund are comparable from
year to year. If the rate structure is complex or varies from year to year
an average charge per cu~tomer may be calculated to provide a comparable figure.

Worksheet #5
Enterprise fund Inlormation (8)
Enterprise Funcl
Item
NAme
Number

Unit
DeKription

Enterprise Fund RAtes ($)

1'_

1'_

1'_

1'_

,.
7.

I.

,
10.

Source Documents: l'

1'-1'--

1'l'
Instructions:

1. Enter the names of the enterprise funds shown in fiorksheet 11.
2. In the "Units" column, for each fund, deKribe the units on wtUch
the rates are based.
3. MAke a note of the document name, and pace number, from which you
lathered the data. This wW serve as a reference i1 you M'ed to venfy
the information and abo will help ensure consistent information in
ptherinc datA to update the AnalySiS in future years.

NOTE:

If the chArles are based on a complex rate structure, use An averale rate per
customer or per unit. Note this in the "UNt" column.
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Worksheet #6
C. TOTAL ESTlMATtD ANNUAL LOCAL WASTEWATER ll'EAlMENT SYSTEM COS1S

• Exlltlng Annua' Operatloft.
Maintenance. and Replacement eo.ta

•

• Oilcontlnued Annual Operatloft
Maintenance, Ind Replacement eo.ta
to be Di.contfnued II a Retuft"
'ropoMd ProJ-ct
• Nit (Jlf.tlng Annua' Operwdoft.
Maintenlnce, and Replacement eo.ta
(Net) lJZf.JZ7)
• Existing Annua' Debt s.ntoe
• Eltimated Annual Operation.
Maintenance. and Rlplace~nteo.ta
of Propo.ed Facllltlet (211)

CIZI)

•
•
•
•

1m)

em)
ClIO)

d.

• Eltimated Annual Oebt Seme. end
Other "equlred £apen... for Propo..
'acllities (325)
• Total Estimated Annual Local
WlStewate, Treatment SystMft
Cona (321 + m + 130 + 1S1)

CD1)

•

Worksheet #7
Annual Costs Per Household

e Tot., Estim.ted Ann"., WutewlterTrMtmanl
System Costa (332)

I

1&00)

e Nonre.id.ntia' Sha,. ofTotil Annual
Wastewlt.r Tr.atment S....m Coaa

,

.,,)

• ResiCS.ntial S"-r. ofTotal Ann"el W.It~
Tr.atment System Costa (~ - «)1)

I

tI02)

ttCO)

• NumbarofHouMhoida

• Annual W.stewater Treatment Sysaem
Cost 'er HO"Hhold (~2 + «)1)

I

~)

•

(405)

• OCher Annual Costa 'Ir HouMhotd (identify)

• TotaIAn"".,CoItI'.rHouNhoid
~+_J

(CITE 25 NJ.R. 5866)
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Worksheet #8
Purpose of Worksheet #8
The purpose of this worksheet is to profIle and summarize the community's debt position, including the proposed project.

Worksheet #8
Sections A and B
Bond Rating and Debt History

A.

BONO RATINGS
e Community', MOlt Recent Genar.1
Obligation Bond Rating

(500)

Rlting

0111 of R.ting

R.ting

01111 of R.ting

e Community's MOlt Recent
Revenue Bond R.ting
B.

(501)

DEBT
Outstanding

+

Thla ProJect

•

Total

• Gene'll Obllgltlon

(502)

Bonda
• Aevenua Bonda

(503)

• Grosa Direct Debt

(504)

• Direct Net Debt

(505)

• O.erllpplng Nat Debt

(508)

• Ove,all Nat Debt

(507)

• Other Dabt

(508)

• New Debt for Other
Capital Improvements

(509)
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General Instroctions
This worksheet is divided into four sections, each providing background information related to the community's debt history. The sections
cover bond ratings, outstanding debt, debt repayment, and debt limits.
Instroctlons for Section A
Line 500. Give the community's most recent general obligation bonds
rating and the date of the rating.
Line SOL Give the community's (or its wastewater utility's) most recent
revenue bond rating and the date of the rating.
Enter this information on the Supplemental Information Sheet (exhibit VII). If the community has never had a rating, enter N/A as not
applicable.
Instroctions for Section B
Line 502. Give the amount of general obligation debt outstanding, and
any new debt for the proposed project. General obligation bonds are
those for whose payment the full faith and credit of the issuer has been
pledged and are payable most commonly from real property taxes and
other general revenues. Include here any general obligation bonds
secured by earmarked revenues that flow outside the general fund
(double-barreled bonds).
Line 503. Give the amount of revenue bonds outstanding, including
any new debt for the proposed facilities.

Line 504. Gross direct debt is the total amount of general obligation
and revenue bonds outstanding. (Lines 502 plus 503)
Line 50S. Direct net debt is gross direct debt (line 504) less debt that
is self-supporting (revenue bonds) and double-barreled bonds.
Line 506. Overlapping net debt is the community's proportionate share
of tax-supported debt of local government units located wholly or in part
within the limits of a community which must be borne by property or
persons in that community's boundaries.
Line 507. Overall net debt is the sum of direct net debt and overlapping
debt. (Lines 505 and 506)
Line 508. Three important debt "obligations" that should be considered in evaluating a community'S debt load are outstanding leases,
unfunded pension liabilities, and notes having a maturity greater than
one year. Insert here the amount of other debt the community has
outstanding.
Line 509. Give an estimate of the amount of future planned debt for
other planned capital improvements your community is contemplating.
Include any outstanding bond anticipation notes (BANs) here.
V. Standards: Comparative Analysis
This section presents a set of standards on key debt and financial ratios
which judge the potentiality for "prohibitive costs," selected indicators
of municipal performance based on Moody's Medians, and methods for
affordability screening based on household costs.

A. Key Financial and Debt Ratios
Financial Ratios
Favorable
Comfortable
Under 8%
8%-10%
Average Annual Increase of Expenditures·
Operating Surplus (Deficit)lRevenues
S
S
Accumulated Surplus (Deficit)lRevenues
S
S
Current Tax Delinquency
0-2%
2%-4%
0-1lh%
Total Tax Delinquency
-0Effective Property Tax Rate
0-2%
2%-3%
·Should not be out of line with the national inflation rate.

Gross Debt Per Capita
Gross DebtlEstimated Full Value
Debt ServicelRevenues
Direct Debt Due in Ten Years

Debt Ratios
Comfortable
Favorable
$0-500
$500-900
0-3%
3%-7%
10%-15%
0-10%
50%-66¥.l%
Over 66¥.l%

Fair
12%-15%
(D) 0-5%
(D) 0-10%
4%-6%
1lh%-3%
3%-4lfl%

Poor
Over 15%
(D) Over 5%
(D) Over 10%
Over 6%
Over 3%
Over 51,2%

Fair
$900-1,200
7%-10%
15%-20%
33lf.l%-50%

Poor
Over $1,200
Over 10%
Over 20%
Under 33lf.l%

B. Moody's Medians

Moody's Ratios: 1985
New Jersey
Rank
Amount
Net Tax-Supported Debt Per Capita
15
$ 388
Debt as Percent of Estimated
17
1.5
Full Valuation
Net Tax-Supported Debt as a Percent
of Personal Income
2.8
22
25,868
Estimated Full Valuation Per Capita
17
14,122
1983 Personal Income Per Capita
3

(CITE 25 N..J.R. 5868)

U.S.
Median
$ 258

City and County
Debt Medians

1.1

2.4
22,904
11,284

The magnitude oncl the burden of debt ore two measures
crucicl to on evoluotiOn of debt position. As 0 storting o~
Pfooch. 0 method tOf colculoting net debt has been developed whiCh ollows tOf comparobility omong Iocol
govemments 1!J ocross the United Stotes. This net debt figure is then opplied to populatiOn oncl tox bose dato. By
using the populatiOn dato Oncl presenting net debt on 0
per copi1a bosis. a meaningful measure of the relative size
of the debt is Pfovided.
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Cities
Net Debt Per capita lL
Population lang. II:

Ratio of Net Debt to I.F.V. (%) f!:

Direct
N.tDebt
M.-dian

Population lang. II

S27,
3OO.Cal to m.9W
2OO.Cal 10 m.9W
,00.Cal 10 199.9W
~.Cal to 99.9W
2~.em
4Q.9W
,o.em to 24.9W
lJnOer 10.Cal

2'~

29'

S 657
7'8
700

5 2.004
'.659
'.200

unoer

362

'0

, .Cal.Cal and over
2~.Cal to 9W.9W
'oo.em 10 249.9W

59

b58

'0
'34
'5'

689
713
Ul64

3.'99
4.'35
~.643

'5.907

04
0.6
04
07

,oo.em

Low

M~ian

0.03
07
06
04

4.2

High

4.1
5.2
5.5
12.2

2.~

2.5
2'

II: c~oes oncl c:ounloe> onc:tudeCl rl _
otl>eNQIlQlll ~ t>een g<QUPeO occoroong to 1Qao u.s c....... OClpt.<iCIllQll
Ii blomat«llUll ~ (E ~ V) ..,." 10 "'" 'rue" 01 "0"" morl<el ~ 01 Ql11aaob1e
ptopef1'f """"n "'" ~ cI "'" IT<! 01 go.4mmen! UIeI\ 01 tnll CICI10 must t>e
O\oIOIe 01 "'" llQ!'Wloc:onl IlQnClltOnl 1tla1
~.."...nlI.om

rlale 10 rial. ono

gNen rlale Oe''''''lQIIl

,

rl

",,'f\ClCl> ono CloJQIITy of ptoperly

among munoc:opol ~1> ""'""'" 0

0' 'OIClOOe ptOPer1'('

Qlso

..cry oc:.Qll ",. c:oun".,. ca does

"'" oepenooooh'V or eQUOIolaloen 'alo.

Counties
Net Debt Per capita II
Ov.rall N.t Debt
Low
M.-dian
HIgh

Population lang. II:

1.cxxJ.em and over

S,39

2~.Cal to

9W.9W
,00.Cal to 249.9W
lJnOer , oo.Cal

'58

5'68
275

SUl49
tJJ7

96

1~

'96

96

580
488

5 '.98'
2D7,
'.379
'56.27'

ll: 00re<:1 "., oef:)1 llguIe> or. 00trNeCI 110m ~."... cI O!Y ono eo.TI.... gcM!morVv ono dO
nc:tuOe SChX>I CIoSlnc1> 01 speooI 0I01nC:1>
II: Nel oeDt .. oefonea ca gooemmeo "ot u,vn g<oa oef:)' ..... ~ IITdl ana
0","" oft>ell cI rnonoeo rll'O>Cl
pnnopol ,-...ollQll _
UIy JUP(lOI1ec! 110m
pnte<P'1>l! Ntvenueo ono l/"oott.lefTT\ ope<alono oeDI Dore<:1"., oeDI re'''' 10 "'" ".,
oef:)' rlCUI'fed d"ectIY on "'" nome cI ~oc CIIy 01 c:oun.... """,,,0O:"p' oeDI
IUl1neI nctuOe> "",,,., oeD! 01 oo.enoppo"O ono/oo """'~ IT<!> c1~'
apponooneCl on OC:COloonce ""'" ptopef1'f -aluatlQll

rren"

no'

Enterprise
Performance Medians

° 'O'

°

/Ju 0 meosure of 0 govemment's burden of debt. 0 rotio Is
calculated between Its ne' debt and the estimated full
value of taxable PfOper1y. The estimated full value serves
as a direct measure Of local government wealth and.
therefore. is reflective of the government's capacity to sefvice public debt. Taxable valuation is utilized as a wealth
measure because i1tends to be u~to-da1e and readily
ovoilable fOl all sizes of municipal government.

The following medians. derived during calendar 1984.
convey various measures of performance and eaming
capability which are common to revenue-producing
enterprises. These medians are valuable in assessing an
enterprise's financial strengths and weaknesses relative to
other similar enterprises.
Ratios derived 'rom the income statement provide
measures of profitability (operating ratio and net takedown) and debt-servicing capacity (coverage and sofety
margins). Coverage levels demonstrate both current and
prospective debt repayment ability while sotety margins
denote odditionollevels of protection. The debt ratio.
which is calculated from the balance sheet. signifies the
enterprise's reliance on debt financing and its capacity to
support additional debt.
The medians are intended as brood indicators. Significant
deviation from the median is not necessarily an indicator
of credit Quality and may. in foct. highlight a significant
event or unusual characteristic of the enterprise (i.e.. startup operation. system expansion 01 restructuring. abnOrmal
weather).

Ratio of Net Debt to U.V. (%) IE
Population lang. II

500.000 and ove,

3OO.em to 499.9W
2OO.Cal 10 m.9W
,oo.em to '99.9W
~.em to 99.9W
2~.Cal to 49.9W
'o.em to 24.9W
unoer 'O.Cal

DIrect
N.t o.bt
M.-dian

'.6
23
2.2
'.6
1.7
'.8

2'
24

N.,

Low

,,

Ov.rall
Deb!
M.-dian
.hgh

09

42

'.6
03
'.0
0'
0.2
0'

3'
2.6
25
2.8
29
3.3
3.6

89
'04
9.0
9.3
16'
150
24.5
200

Municipal Enterprise Medians
EI.ctri~

Etec:tri~

Distrib.
~n.and
Syst.ms Trans.
Wat.r s.w.f Alrpor1
Ope'OIong rOlIO (")
Nel101ce-down (")

Wlteresl cove'OQI! (x)
OeDt

$\IC

OeDt

$\IC

COIIe'OQI! (x)
SOlely marg,,, (")

Oetll fotlO (")

839
183
4.55
4 '8
14.0
44 ,

760
266
261
202
'37
tJJ5

65.0
410
400
252
243
287

668
437
3.03
239
235
'9.3

53.2
~6

349
242
26.7
43.2

lridg•• Tunn.l.
and lJrpr.ssway
OperOl.ng rOlIO (")

Net take-dC>oln (")
Wlteresl CO\lefOQl! (x)
Wlteresl SOlely margi" (")

Bonds relored ("')
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Municipal Enterprise Definitions (Cont,nued)
Income Statement Components and Ratios
GroN revetllle and
Income:

Oper011ng revenues plU$ non-operoltng
revenue.

Operating and
maintenance
expenses:

Operating and maintenance expenses
net of dePfeci01,on. amortlZ01I01"l. and
interest reQuirements

Net revenues:

Gross revenue and income less
oper01lng and maintenance expen$eS

Operating ratio (...):

Operating and maIntenance expen$eS
CllVloed by total operatIng revenues

Net take-down (...):

Net revenues d.videCl by gross revenue
ondlncome
Net revenues dtVIdeCl by Interest
reQuuements for yeor

Interest aafety
morgln("'):

Net revenues less ""terest reQUllements
lor yeor dIVIded by gross revenue and
income

Debt service
coverage (x):

Net revenues dtVIoed by principal piuS
interest reQuuements lor yeor.

DebtMMce
lCIfety margin (...):

Net revenues less princIpal and interest
reQuirements for yeor divided by gross
revenue and income.

'-ale debt MMce
coverage by
historical net
revenun (x):

Nef revenues dIvided by estImated
maximum annual prIncipal and interest
reQuirements on all outsfondlng debf
and tne bonds to be Issued

Peak debt service
coverage by
projected net
revenun (x):

ProjecteCl net revenues lor tne fustlull
I,scol yeor 101l0Wlng completlOl"l of tne
Capitol project llnanceCllrom tne new
bonds divided by est,moteCl maximum
annual principal and Interest
reQuirements on all outstanding debt
and tne bonds to be issued

APPENDIX 1
Data Sources
The necessary data will be available from several different sources.
A list of typical source documents is given below:
e annual financial report (audit) for each year
e adopted budget for each year
• official statement for recent bond issues
• municipal rate ordinances
• annual report of pension system
• local or state planning documents
• census department reports (for population, income, etc.)
• handbook for labor statistics (CPI)
• sections of state code governing tax or revenue limitations
APPENDIX 2
DATA DEFINITIONS·
ACCOUNTING PERIOD. A period at the end of which and for which
financial statements are prepared.
ACCOUNTING PROCEDURES. All processes that discover, record,
classify, and summarize financial information to produce financial reports
and to provide internal control.
ACCOUNTING SYSTEM. The total structure of records and procedures
that discover, record, classify, summarize and report information on the
financial position and results of operations of a government or any of
its funds, fund types, balanced account groups, or organizational components.
ACCOUNTS PAYABLE. A liability account reflecting amounts on open
account owing to private persons or organizations for goods and services
furnished by a government (but not including amounts due from other
funds of the same government or to other governments).

(CITE 25 N..J.R. 5870)

ACCOUNTS RECEIVABLE. An asset account reflecting amounts owing
on open account from private persons or organizations for goods and
services furnished by a government (but not including amounts due from
other funds of the same government). Although taxes and special
assessments receivable are covered by this term, they should be recorded
and reported separately in Taxes Receivable and Special Assessments
Receivable accounts, respectively.
ACCRUAL BASIS. The basis of accounting under which transactions are
recognized when they occur, regardless of the timing of related cash
flows.
ACCRUED EXPENSES. Expenses incurred but not due until a later date.
ACCUMULATED DEPRECIATION. A valuation account to record the
accumulation of periodic credits made to record the expiration of the
estimated service life of fixed assets.
ADVANCE REFUNDING BONDS. Bonds issued to refund an outstanding bond issue prior to the data on which the outstanding bonds become
due or callable. Proceeds of the advance refunding bonds are deposited
in escrow with a fiduciary, invested in U.S. Treasury Bonds or other
authorized securities, and used to redeem the underlying bonds at
maturity or call date and to pay interest on the bonds being refunded
or the advance refunding bonds.
ASSESS. To value property officially for the purpose of taxation.
ASSESSED VALUATION. A valuation set upon real estate or other
property by a government as a basis for levying taxes.
ASSESSMENT. (1) The process of making the official valuation of
property for purposes of taxation. (2) The valuation placed upon property
as a result of this process.
ASSESSMENT ROLE. In the case of real property, the official list
containing the legal description of each parcel of property and its
assessed valuation. The name and address of the last known owner are
also usually shown. In the case of personal property, the assessment roll
is the official list containing the name and address of the owner, a
description of the personal property, and its assessed value.
ASSETS. Resources owned or held by a government that have monetary
value.
AUDIT. A methodical examination of utilization of resources. It concludes in a written report of its findings. An audit is a test of management's accounting system to detemine the extent to which internal
accounting controls are both available and being used.
AUDIT PROGRAM. A detailed outline of work to be done and
procedures to be followed in any given audit.
AUDIT REPORT. The report prepared by an auditor covering the audit
or investigation made by him. As a rule, the report should include (a)
a statement of the scope of the audit; (b) explanatory comments (if any)
concerning exceptions by the auditor as to application of generally
accepted auditing standards; (c) opinions; (d) explanatory comments (if
any) concerning verification procedures; (e) financial statements and
schedules; and (f) sometimes statistical tables, supplementary comments,
and recommendations. The auditor's signature follows item (c) or (d).
AUDITOR'S OPINION. A statement signed by an auditor in which he
or she states that he or she has examined the financial statement in
accordance with generally accepted auditing standards (with exceptions,
if any) and in which he or she expresses an opinion on some or all of
the constituent funds and balanced account groups of the government
as inappropriate.
BALANCE SHEET. The basic financial statement that discloses the
assets, liabilities, and equities of an entity at a specified date in conformity with GAAP.
BASIC FINANCIAL STATEMENTS. Those financial statements including notes thereto, that are necessary for a fair presentation of the
financial position and results of operations of an entity in conformity
with GAAP. Under Statement 1, basic financial statements include a
balance sheet, an "all inclusive" operating statement, and (for proprietary
funds, Pension Trust Funds, and Nonexpendable Trust Funds) a statement of changes in financial position.
BETTERMENT. An addition made to, or change made in, a fixed asset
that is expected to prolong its life or to increase its efficiency over and
above that arising from maintenance, and the cost of which is therefore
·These definitions are from U.S. EPA, Office of Water Programs,
Financial Capability Guidebook, March 1984.
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added to the book value of the asset. The term is sometimes applied
to sidewalks, sewers, and highways.
BOND. A written promise to pay a specified sum of money called the
face value or principal amount, at a specified date or dates in the future,
called the maturity date(s), together with periodic interest at a specified
rate. The difference between a note and bond is that the latter runs
for a longer period of time and requires greater legal formality.
BOND ANTICIPATION NOTES. Short-term, interest-bearing notes issued by a government in anticipation of bonds to be issued at a later
date. The notes are retired from proceeds of the bond issue to which
they are related.
BOND DISCOUNT. The excess of the face value of a bond over the
price for which it is acquired or sold. The price does not include accrued
interest at the date of acquisiton or sale.
BOND FUND. A fund formerly used to account for the proceeds of
general obligation bond issues. Such proceeds are now accounted for
in a Capital Projects Fund.
BOND ORDINANCE OR RESOLUTION. An ordinance or resolution
authorizing a bond issue.
BOND PREMIUM. The excess of the price at which a bond is acquired
or sold over its face value. The price does not include accrued interest
at the date of acquisition or sale.
BONDED DEBT. That portion of indebtedness represented by outstanding bonds.
BONDS AUTHORIZED AND UNISSUED. Bonds that have been legally
authorized but not issued and which can be issued and sold without
further authorization. This term must not be confused with the term
"margin of borrowing power" or "legal debt margin," either one of which
represents the difference between the legal debt limit of a government
and the debt outstanding against it.
BONDS ISSUED. Bonds sold.
CALLABLE BOND. A type of bond that permits the issuer to pay the
obligation before the stated maturity date by giving notice of redemption
in a manner specified in the bond contract.
CAPITAL OUTLAY. Expenditures that result in the acquisition of or
addition to fixed assets.
CAPITAL PROJECfS FUND. A fund created to account for [mancial
res~~~ces to be used for the acquisition or construction of major capital
facilities (other than those financed by proprietary funds, special
assessment funds, and trust funds).
CASH. An asset account reflecting currency, coin, checks, postal and
express money orders, and bankers' drafts on hand or on deposit with
an official or agent designated as custodian of cash and bank deposits.
All cash must be accounted for as a part of the fund to which it belongs.
Any restrictions or limitations as to its availability must be indicated in
the records and statements. It is not necessary, however, to have a
separate bank account for each fund unless required by law.
CASH BASIS. A basis of accounting under which transactions are
recognized only when cash changes hands.
CERTIFICATE OF CONFORMANCE IN FINANCIAL REPORTING
PROGRAM. A voluntary program administered by GFOA to encourage
governments to publish efficiently organized and easily readable CAFRs
and to provide peer recognition and technical assistance to the finance
officers preparing them.
COMPREHENSIVE ANNUAL FINANCIAL REPORT. (CAFR). The
official annual report of a government. It includes five Combined Statements-Overview (the "liftable" GPFS) and basic financial statements
for each individual fund and account group prepared in conformity with
GAAP and organized into a [mancial reporting pyramid. It also includes
supporting schedules necessary to demonstrate compliance with financerelated legal and contractual provisions, extensive introductory material,
and a detailed Statistical Section. Every government should prepare and
publish a CAFR as a matter of public record.
DEBT SERVICE FUND REQUIREMENTS. The amounts of revenue
that must be provided for a debt service fund so that all principal and
interest payments can be made in full on schedule.
DEBT SERVICE REQUIREMENT. The amount of money required to
pay interest on outstanding debt, serial maturities of principal for serial
bonds, and required contributions to accumulate monies for future retirement of term bonds.
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DEPRECIATION. (1) Expiration in the service life of fixed assets, other
than wasting assets (q.v.) attributable to wear and tear, deterioration,
action of the physical elements, inadequacy, and obsolescence. (2) The
portion of the cost of a fixed asset other than a wasting asset that is
charged as an expense during a particular period. NOTE: In accounting
for depreciation, the cost of a fixed asset, less any salvage value, is
prorated over the estimated service life of such an asset, and each period
is charged with a portion of such cost. Through this process, the entire
cOst of the asset is ultimately charged off as an expense.
DIRECT NET DEBT. Gross direct debt less debt that is self-supporting
(revenue bonds) and double-barreled bonds (general obligation bonds
secured by earmarked revenues that flow outside the general fund).
ENTERPI;USE FUND. A fund established to account for operations (a)
that are fmanced and operated in a manner similar to private business
enterprises-where the intent of the governing body is that the costs
(expenses, including depreciation) of providing goods or services to the
general public on a continuing basis be financed or recovered primarily
through user charges or (b) where the governing body has decided that
peri?dic determination of revenues earned, expenses incurred, and/or
net mcome is appropriate for capital maintenance, public policy, management control, accountability, or other purposes. Examples of Enterprise
Funds are those for water, gas, electric utiliities, swimming pools, airports, parking garages, and transit systems.
E~. The basic unit ~pon which accounting and/or financial reporting
actlVltes focus. The baSIC governmental legal and accounting entity is
the individual fund and account group. Under NCGA Statement 1,
governmental GAAP reporting entities include (1) Combined Statements-Overview (the "liftable" GPFS) and (2) financial statements of
individual funds (which may be presented as columns on Combining
Statements-By Fund Type, on physically separate individual fund statements, or both). The term "entity" is also sometimes used to describe
the composition of "the government as a whole" (whether the library
is part of the city or a separate government, whether the school system
is part of the county or an independent special district, etc.).
EXPENDITURES. Decreases in net financial resources. Expenditures
include current operating expenses that require the current of future
use of net current assets, debt service, and capital outlays.
EXPENSES. Decreases in net total assets. Expenses represent the total
cost of operations during a period regardless of the timing of related
expenditures.
FAMILY. A family consists of a householder and one or more other
persons living in the same household who are related to the householder
by birth, marriage, or adoption; all persons who are related to the
householder are regarded as members of his or her family. Not all
households contain families, because a household may be composed of
a group of unrelated persons or one person living alone.
FULL FAITH AND CREDIT. A pledge of the general taxing power for
the payment of debt obligations. Bonds carrying such pledges are referred to as general obligation bonds or full faith and credit bonds.
FUND. A fiscal and accounting entity with a self-balancing set of accounts
recording cash and other financial resources, together with all related
liabilities and residual equities or balances, and changes therein, which
are segregated for the purpose of carrying on specific activities or
attaining certain objectives in accordance with special regulations, restrictions, or limitations.
GENERALLY ACCEPTED ACCOUNTING PRINCIPLES (GAAP). Uniform minimum standards of and guidelines to accounting and reporting.
They govern the form and content of the basic financial statements of
an entity. GAAP encompass the conventions, rules, and procedures
necessary to define accepted accounting practice at a particular time.
The~ include ~ot only broad guidelines of general application, but also
detailed practices and procedures. GAAP provides a standard by which
to measure financial presentations.
GENERALLY ACCEPTED AUDmNG STANDARDS (GAAS).
Measures of the quality of the performance of auditing procedures and
the objectives to be attained through their use. They are concerned with
the auditor's professional qualities and with the judgment exercised in
the performance of an audit. Generally accepted auditing standards have
been prescribed by (1) American Institute of Certified Public Accountants (AICPA) and (2) U.S. General Accounting Office (GAO) in
Standards for Audit of Governmental Organizations, Programs, Activities,
& Functions (the "yellow" book).
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GENERAL OBLIGATION BONDS. Bonds for the payment of which full
faith and credit of the issuing government are pledged.
GROSS DIRECT DEBT. The total amount of bonded debt of a government (general obligation bonds plus revenue bonds).
HOUSEHOLD. A household consists of all the persons who occupy a
housing unit. A house, an apartment, or other group of rooms, or a
single room is regarded as a housing unit, when it is occupied or intended
for occupancy as separate living quarters. A household includes the
related family members and all the unrelated persons, if any, such as
lodgers, foster children, wards, or employees who share the housing unit.
A person living alone in a housing unit, or a group of unrelated persons
sharing a housing unit as partners, is also counted as a household.
INDUSTRIAL REVENUE BONDS. Bonds issued by governments, the
proceeds of which are used to construct facilities for a private business
enterprise. Lease payments made by the business enterprise to the
government are used to service the bonds. Such bonds may be in the
form of general obligation bonds, combination bonds, or revenue bonds.
LEVY. (Verb) To impose taxes, special assessments, or service charges
for the support of government activities. (Noun) The total amount of
taxes, special assessments, or service charges imposed by a government.
LIABILITIES. Debt or other legal obligation arising out of transactions
in the past that must be liquidated, renewed, or refunded at some future
date. This term does not include encumbrances.
MEDIAN INCOME. The median income is the amount that divides the
distribution into two equal groups, one having incomes above the median,
and the other having incomes below the median.
MODIFIED ACCRUAL BASIS. A basis of accounting under which
revenues are recognized when they become both "measurable" and
"available to finance expenditures of the current period" and expenditures are recognized when the related fund liability is incurred.
MUNICIPAL IMPROVEMENT CERTIFICATES. Certificates issued in
lieu of bonds for the financing of special improvements. As a rule, these
certificates are placed in the contractor's hands for collection from the
special assessment payers.
NET REVENUES AVAILABLE FOR DEBT SERVICE. Proprietary fund
gross operating revenues less operating and maintenance expenses but
exclusive of depreciation and bond interest. "Net revenue available for
debt service" as thus defined is used to compute "coverage" on revenue
bond issues. See Coverage. Under the laws of some states and the
provisions of some revenue bond indentures, "net revenues available for
debt service" for computation of revenue bond coverage must be computed on a cash basis rather than in conformity with GAAP.
NET INCOME. Proprietary fund excess of operating revenues, nonoperating revenues, and operating transfers-in over operating expenses,
non-operating expenses, and operating transfers-out.
NON·OPERATING EXPENSES. Proprietary fund expenses that are not
directly related to the fund's primary service activities.
NON·OPERATING PROPERTIES. Properties that are owned by an
enterprise fund but not used in the provision of the fund's primary service
activities.
NON·OPERATING REVENUES. Proprietary fund revenues that are
incidental to, or by-products of, the fund's primary service activities.
OFFICIAL STATEMENT. A legal document that summarizes all the
salient features of the underlying documents and agreements that support a municipal bond offering. It is considered the disclosure document
that presents information that is "material" to the offering. The official
statement should contain what a reasonable investor would need to know
in making a decision about the issue. Thus this document will usually
include a description of the issuer, a description of the security of the
bond, a summary of the principal fmancing documents, any feasibility
studies that relate to the security, and any other "key information."

OVERALL NET DEBT. The sum of direct net debt and overlapping debt.
OVERLAPPING DEBT. The proportionate share of the debt of local
governments located wholly or in part within the limits of the reporting
government that must be borne by property within each government.
Except for special assessment debt, the amount of debt of each unit
applicable to the reporting unit is arrived at by (1) determining what
percentage of the total assessed value of the overlapping jurisdiction lies
within the limits of the reporting unit, and (2) applying this percentage
to the total debt of the overlapping jurisdiction. Special assessment debt
is allocated on the basis of the ratio of assessments receivable in each
jurisdiction that will be used wholly or in part to payoff the debt to
total assessments receivable which will be used wholly or in part for this
purpose.
OPERATING INCOME. The excess of proprietary fund operating revenues over operating expenses.
OPERATING REVENUES. Proprietary fund revenues that are directly
related to the fund's primary service activities. They consist primarily
of user charges for services.
REVENUE BONDS. Bonds whose principal and interest are payable
exclusively from earnings of an Enterprise Fund. In addition to a pledge
of revenues, such bonds sometimes contain a mortgage on the enterprise
fund property.
REVENUES. In general terms, money received in exchange for the
delivery of goods and services. A more precise definition is the additions
to assets, such as cash or accounts receivable, which: (1) do not increase
any liability, such as a debt obligation; (2) do not represent a recovery
of an expenditure, such as results from a return of defective purchased
equipment; (3) do not represent the cancellation of certain liabilities
without a corresponding increase in other liabilities or a decrease in
assets, such as forgiveness of a debt; and (4) are not contributions made
to fund business-like enterprises.
SERIAL ANNUITY BONDS. Serial bonds in which the annual installments of bond principal are so arranged that the combined payments
for principal and interest are approximately the same each year.
SERIAL BONDS. Bonds whose principal is repaid in periodic install·
ments over the life of the issue.
SINKING FUND. A fund established to account for the accumulation
of resources for, and the payment of, the principal and interest of general
long-term debt.
SPECIAL ASSESSMENT. A compulsory levy made against certain
properties to defray part or all of the cost of a specific improvement
or service deemed to benefit primarily those properties.
SPECIAL ASSESSMENT BONDS. Bonds payable from the proceeds of
special assessments. If the bonds are payable only from the collections
of special assessments, they are known as special assessment bonds. If,
in addition to the assessments, the full faith and credit of the government
are pledged, they are known as general obligation special assessment
bonds.
SPECIAL ASSESSMENT FUND. A fund used to account for the financing of public improvements or services deemed to primarily benefit the
properties against which special assessments are levied.
SPECIAL DISTRICT. An independent unit of local government organized to perform a single governmental function or a restricted number
of related functions. Special districts usually have the power to incur
debt and levy taxes; however, certain types of special districts are entirely
dependent upon enterprise earnings and cannot impose taxes. Examples
of special districts are water districts, drainage districts, flood control
districts, hospital districts, fire protection districts, transit authorities, port
authorities, and electric power authorities.
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SlATE OF NEW JERSEY
COUNCIL ON AFFOROABLE HOUSING
NEW JERSEY OEPARTMENT OF COMMUNITY AFFAIRS

AFFORDABLE HOUSING AGREEMENT
Pr.pa,1Od by:

_

A DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
this AGREEMENT Is .nt.rad Inlo on 1I11s
day 01
_
b.tw••n
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ own.r 01 the prop.nles daslgnal.d In S.ctlon II PROPERTY
DESCRIPTION. h.r.an.r "OWNER". and

' h.r.an., "AUTHORITY". which Aulhorlly

(,.f."ea 1085 Ih. "MUNICIPALITY").

Is an Instrumantailly 01

both panl.. haVing agr••d that the cov.nanb, conditions .nd r.strlctlons contaln.d h.raln .h.1I b. Impo..d on Ih. ""ordebl.
Hou.lng unit d..crlbed In Secllon
on

n PROPERTY DESCRIPTION lor a p.rlod 01 at 1...1

yur. b.glnnlng

.nd .ndlng .llh. II...t no......mpllr.n.,.r 01 tltI••n.r

unl. . . .xt.nd.d

by municIpal r..olutlon •• d••crlbed In S8Cllon al TERM OF RESTRICTlON.
WHEREAS. munldpelhl•• within Ih. St.t. or N.w J s.y al.

Agr••m.nt betw..n Ih. Authorhy .nd th. own... 01 an Altordabl.

r.qulrlOd by the Fair Housing Ac1 (P.l. 1985. c.2221 h alnaltal

Housing unh whlen plac.s r••lrlctlons on Anordabl. Hou.lng unh.

·Ac1·. to provld. lor th.lr lair .h.,. of housing th.ll. anordable 10

.0 th.1 1I1.y r.maln .nordabl. '0 and occupied by Low .nd

household. with low or mod....I. Incom.. In accord.nca whh

Mod.,.I.

provt.lons of the Ac1: .nd

ftad In Ihls agr••ment.

Inco~Ellglbi.

Hou••hoIds lor the period 01 lime .peel-

WHEREAS. the Ac1 requlr•• th.t munldpelhl.. en.Ula that

"M....m.nf...shall mean alii••••• I.vt•• or en.'g.s. bolh

• uch d••lgnated houslng r.m.lns .ltord.bI. '0 low .nd modalata

public .nd prlV.I•• Including those en.rg.1 by .ny condominium.

Income hous.holds lor a rnnlmum perlod 01 at I.asl 8 y.ars: and

ooopal.UV. or homaown.r'1 allOcl.llon .s th•• pp1lcabl. case

WHEREAS, Ih. Ac1 ..tabllsha. Iha Counclf on Altordabla

may be. Imposad upon lha Anord.bl. Housing unll

Housing (h... ein8It... "Coundr) 10 _ISlmunlclpelhl.. 1n d.t.rmln-

-Autllority"lh.R mean the .drnnlslr.llv. organlz.llon deslg·

Ing • I••lIstlc opportunl1y lor the plamlng and d.v.lopmenl of iuch

naiad by municipal ordln.nce lor the purpose 01 monhorlng 111.

.nordabl. housing: .nd

occupancy .nd r... I. I.llrlctlons cont.1n8d In this Anord.bI.

WHEREAS. pursuanl 10 the Act. the housing unh (unhs)

Houllng AgI....".nt. Th. Authorhy lhan larv••1 an Inltrum.nl of

d88Crlbed In Sectlon II PROPERTY OESCAlPTlON h.,.an.r.nd!

th. munldpalhy In •••,dslng Ih. munldpel rlghls 10 the ooIl.ctlon

or .n .n-chad Exhlblt A of thls Agr..menl has (hav.) bean

of lunds as conlalned In this Agr••me"l

d"lgnalad •• I_.nd mod....I.Inc:om. housing as d.ftnad by the

·S... Pr1ce·Ih.1I me.n Ih. InlU.t '.'.1 prtca or a unh produced lor 01 d..lgn.led u owr..r-occupled Anord.bI. Housing.

Acl; .nd

WHEREAS, the purpo•• of Ihls AgI.am.nll. 10 .nsur. thai

"Council" Ihall mean the Council on Altotdabl.· Houl'ng

the daaalbad housing unlts(Unll) I.maln(') anordabl. 10 low and

(COAH) .11.blllhad pursu.nt to the F.lr Houllng Act. N.J.S.A.

mod.... I. Income aHgtbl. housaholcls for th.1

period of Ume

d~

acrlbed In Section al TERM OF RElJTRtcnON.

52:270-30 I .llsq.
"Cw1tfIad Hou..llo/d" Ih.1I m•• n any .Mglbl. Hous.hold

NOW, THEREFORE, 11 .. th. Intenl 01 Ihls AgI.amant 10

whOI••lUmalad lotal Gross Annu.1 Income has bean vartftad.

thai the .nOld.bIIhy controls .,. cont.lnad dlr8c1ly In the

who•• flnancl.1 r.l.r.ne.. h.v. be.n .pprovad .nd who hu

property d.ed 101 the premls. . .nd Incorpor.lad Into.nd 18COIded

I.calved WIln.n c.rtlflcatlon .1. low or Mod....t. Ineoma-Ellglbl.
Houl.hold from the Authorlly.

8fl8UI.

with the property d.ed

110

as to bind the own.r of the d••albad

pramlaft .nd notlfy •• fuIur. purdl.....1 of the houllng unh thai
the housing unh" anc:umbarad wllh .ltord.bllhy controls; and by

antarlng Into lhlI Agr..mant. the Own.r of the daaaibacl pram ..
agr_ 10 I..trlc:t the NI. of the housing unft to low and mod

,.

"o.partm.nl"lhan me.n the N.w Jarl.Y 51••• D.p.rtmenl
01 Communhy An.lrl.

"Ex.mpt rran. .ctfon".h.a me.n the foRowIng "nOn-NI..•
aU.tr.....c1io".: (') Tr.nsf... 01 ownarshlp betw.en husband and

Income aRgibl. housahokll.l. maximum f...I. ptlc:a detarmlnad

wile: (2) Tr.nal.r of own.rshlp betw.." lorm....pous•• ord.red

by th. Author1ly lor the lpac:lftad period of lima.

U. I.luIt 01.

judIcI.' dea.. of divorce or /Udlc:IaJ lap.ratlon (but

not Including ..I.. 10 thltd parlI. .); (3) Transf... of ownat8hIp
LDEFlNmoNS

through an Ex8QJlor'. d.ed 10 • Clus A Ban.ftclary: and. (4)

For puIp08" of thli Agraamant, the loIowlng Ianni lhal be

Tr.".'ar of ownership by cour1 ord.... All 0111... IIh tran.'.rs .hal
be daarnacl non..ll.mpl

deanad u loIowI:
·AltordallN Houa/n,".hall tnNn realdentlal unItIlh81 hav.

bean ,..trlc:ted tor occupancy by Houaeholdl

~

'otal GlOM

AmuaJ Income Ie mea.~ed .I.... lhan 80% oflha m8dlan I n _

Iavel ....blIlh8d by.n .uthotlzad Income guldalln.'or geographic

"Fair"-ricat Price "Ihall mean the unl.ltrlc:ted prlce of • low
or mod....t. Incorna housing unft " IoId .t a currant INI ..1.1.

marl<.t r.I•.
-F/"t Purell. . . Mon.y

Mon,a,.· shall me.n the

most

Ienlor mongag.llen 10 lecul. 18p8ytn8nt of Iundl lor th. purchu.

region and lamlly liz••

"A,-r""lhaJI mean th. N_ Jarley HoIBlng and Mortgag.

of .n "nord.bI. HOUIlng unll provldlng th.t .uch mortg.g. II not

FInance Agerq ..labllshad by L 1983, c.530 (C. 55:14K·' .1

In •• cess of th•• ppllcable mutmum .Iowabl. r

• sq.).

pey.bI. to • v.nd F1f'11 Puren.se Mon.y Mor1gag

"A,,...,,,.,,I" lhan m••n Ihil WIlnen A"OId.bI. Housing

"F/"f Purell. . . Mon.y

I. prlce .nd Is
.

"'on,a,.," .han m••n .n nlhu-
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donal landa, 0' Invaslo,. IIcansad or ragulaled by tha Fada,a' or a
Slata govammant or any agancy thareof. which I. tha holda' anell

maximum .1I0w.bl. rasal. prlc••nd Ih. fair mark., s.lIIng pr1c,
which h.s .ccrued 1o Ih. Allord.bI. unit durln9 Ih. r."r1cl.d
parlod 01 rasale al Ih. IIrsl non· •••mpl s.l. of Ih. property aftar

or assigns 01 tha Fl,SI Monay Mongaga.
"Foraclolura"shall maan Iha'armlnallon Ihrough I.gal proc·
.ssas of all r1ghts of tha mOl1gagor or Ih. mortgagor's h.lrs.

rastrlctlons h.v••nded as sp.cfnad In Ihe Altord.bla Housing
Ag...mant.

"R.paym.nt Mortgag." sh.1t meen Iha s.cond mOr1g.g.

succe.sors. assigns or granla.s In a raslr1ctad Affordabla Housing

docum.nl signed by th. Own.. Ih.,ls given 10 Iha munlclp.llly.s

unit covered by a recorded mortgaga.
"OrosI Annulllncom." shall maan Iha 10111 amount of all

sacu,lly for Ih. paymenl due und.. Ih. R.payment No'e.

sourcas 01 a Hous.hold·s Incoma including. bul nol limited 10

"R.paym.n' Nofa" sh.,1 mean the second mortg.g. nol.

salary. wagas. Intar••I. Ups. dlvldands. alimony. panslons. social

"gned by the Own.. Ihsl ..qulr.s Ihe r.paymanllo Iha municipal.

sacurlly. buslnass and capllal gains. lips and waltara bananlS.

Ity 01 95% ollh. prlc. dlff..enll.1 which has sccrued 10 Ihe low or

Gan.rally. gross annuallncoma will be based on thosa sourcas 01

mod... t. Incoma unit dUr1ng Ih. pa,lod 01 ras.la controls ., Ihe

Incoma raponed to thalntam.1 Rav.nua Sarvlca (IRS) .ndlor Ihal

IIrsl non·•••mpl ••1. of lh. prop.rty .tt....strlcUons h.v. end.d

can be utilized lor Iha purposa of mortg.ga approv.1.

.s spac:ffled In Ih. Allord.bI. Housing Agr••mant.

"Hardship Wa/"ar" sh.1t ma.n an approva' by tha Authority

"R..al. ""c."sh.1I m••n lh. Bas. Prlc. of S unit deslgn.,.d

to sail an afford.bla unit 10 • housahold lhat a.ceeds ttla Incoma

.s own..-occupled .1I0rd.bla housing •••dluSled by Ih. Inde•.

allglblllty altarl••nar Iha Ownar has damonstraled ttlal no Cartl·

Th.....1. prlc. may .Iso be .dlusled 10 .ccommodale .n .p-

lied Housahold has signed .n agr.emanl 10 purchas.tha unit. Th.

proved hom. Improv.m.nt.
"7otal Monthly Housing Costs" sh.1I m••n Ih. 101.' ollh.

Own.r sh.U hn. m.rk.led Ih. unit lor 110 days .n.r • Nollce or
Intanllo 5.11 h.s baan rae.lved by Ih. Author1ly .nd ttl. Authority

lollowlng monthly paymant....oct.,ed with th. COSI 01 .n own'"

shall h.v. 30 days Ih....ner 10 .pprov•• H.roshlp W.lv.r. Th.

occupied Altord.bI. Housing unlllncfuding th. mortg.g. paym.nl

Hardship W.lver sheA parmll • low Incoma unit to be sold to •

(pr1ndpal. Inl....I. pr1val' mong.g. Insuranca). appllcabl. as·

moder.'. Incom. hous.hold or • mod.r.t. Incoma unit 10 be .aid

..um.nts by .ny homeown.rs. condomlnlum. or cooparallv.

10 • hous.hoId who.. Incom. Is .1 8ln'. or .bov. ttl••ppllcabl.

a..od.Uons. r••' .slal. IIx••. and fire. Ih.lt and lI.blllty Insur·

median Income gulda. Th. HardshIp Waiver Is only v.11d lor. slngl.

.nc•.

sal•.
-Hou••hold" shall me.n Ih. parson or parsons occupying •

n. PROPERTY DESCRIPTlOH

housing unit

ThI• • graemant .ppll•• 10 th. Own.r·. Inl.r••t In Ihe r••'

-Indu" shall mun th. m_ured parc.ntag. of ch.ng. In

proparty commonly known a:

th. median Incom. lor • Household of four by geographic region
using th. Income gUldelln••pproved

tor UN by Counc:fl.

-L_ Ine_ Hou. .hold" shan mean • Household whose

Block

Lol
_

total Groas Annuallncom. " aqualto 5Cn'. or 1_ of ttl. medl.n

Counly

grOSlIncome Ilgur. . .t.bllshad by geographlc raglon .nd hous..

Compl.'. SIr••I Address .nd Unit Number:

hold size using th. Incoma guld.nn. approved

_

Munlclpallty
, 01 B.drooms

_

tor u•• by CounCIty

cil.

-Mod_ra InI:om.

Hou. .hold" shaB m••n a Household

_

SIal.

Z1p

_

whose lolal Gross Annual Income Is equal 10 mora than 5<7". but
less than 80% 01 th. madlan grOSl Income ..1Ib1lshed by g__

II .ddlllon.1 Affordabl. Housing unlls .r. 10 be cov..ed by thl.

gr.phlc reglon and household size using th. Incom. guld.lln.

Agra.m.nt. • description 01 e.ch .ddltlon.1 unit Is .It.chad as

.pproVed for us. by Coundl.

Exhlbll A .nd Is Incorpor.led h...ln.

"Owner" shall mun th. UU. hoId.r of record .s ••m. Is

r.lIl1C1ed In th. most recantly d.led and r.corded d.ed lor th.

II. TERM OF RESTRICTlOH

partlcular Afford.bI. Housing unit. For purJlON' of ttl.InIll.ls.l.s

A. Th. lanna. reslr1ctlons .nd coven.nts of thl. Allord.bI.

or rantals of any Affordabl. Housing unit, Own« ."aI Inc:fud. th.

Hou.lng Agr. .mant .".n begin on th.I.I., olth.d.I. a Certlflcal.

daveloper/owner of such Anord.bla Houslng unIIS. Own.r shaft

of 0=Ipancy I. laued or the dal. on which closing and Irana'.

nol Inc:tud. any oo-slgner or co·borrower on any Flral Purchas.

olllt1. IIk.s p1.ce tor InIUaI own.rshlp.

Monay Mortgag. unl_ 'uch oo-slgnar or ccHlorrower Is also •
named Inl. holder of record 01 .uch Afford.b1. Housing unn.
DItt_d.r ,h.Il mean th. total amount of th. r..

Housing Agraarnant."aIlarmln.I.uponth.oocurancaofaltharof

-""w

B. Th. larms. r..trte:u- and coy_nil 01 this Affordabl.
th. folawlng .v.nts:

atrIcted .... prtce thaI ••0Nds th. ma.1mum rftlJ1cled r8Sal.

1. Al th. first non...empl sal••fter 10 (I.n) ya.,. from

price .. calcul.ted by tha Inde••fter rauonabla rMl ..18I. broker

lhe beginning dal. nt.baShed pursuant to Par.graph A abov. for

l..s h.v. bean daducted. The unr..trtcted sal.. prlca 'hall be no

unlts located In munlc:fpalltl.. racaMng Sill. Aid pur.uant to P.L.

" s than a comparable 'air martl.I pr1ca .. d.tarmlned by th.

11171. L 14 (H.J.5A 52:27D-178 .1 seq.) that .llhlbllona of th.

Aulhorlty .,tha lme • Nolce of Int.nt to S" has bMn r_Ived

charactnUcs del.-led In H.JAC. 5:92·5.3(b);

trom tha Own«.

non-••• mpl Ala .tter 20 (lWanly)

.."",.".", Rftld."w" shaft mun lhe unit wherein a Car1Ifled
Houa8hold maintains oonlnulng rasld.- tor no less than nina

_nlha of ..ch calend.r y.....
"~.er" ahaIl mNIl •

or

.1 lha f1rst

y.." Irom th. beginning d.I.

astabllahed plnuant to Paragraph A .bov. lor units Iocaled In all
other ITUlIc:fpallU..: or

2. Th. d.I. upon which th. avant s.I forth In Saetlon IX
Car1Ifled Houaeholcl who hu

algned an .gr-.nant to purchas. .n Anord.IM Houalng unit

FORECLOSURE h.reln shaft occur.

C. The terms. reslriclions and covenants 01 this Affordable

subjKt to • mor1g.g. commltmanl and closing.

Housing Agreement may be extended by municipal resolution

··R.p.ym.n'" shell mean the Owner's Obligation '0 the mu,
nl"palily tor paymant ot 95% of Iha prlc. dllla,anll.1 b.tw••n th.

as provided for in N.J.A.C. [5:92.1 el seq) 5:93. Such municipal

(CITE 25 N,J.R. 5874)

resolution shall provide for a period of extended restrictions
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and shall be effective upon filing with the Council and the

located. Tha Agr••m.nt.hall b.llled no aarH.r than lh.,ecordlng

Authority. The municipal resolution shall specify the extended

01 an eppllcabl. Masl., D.ed and no lal.r than th. clo.lng dal. 01

lime period by providing for a revised ending date. An amend-

the InlUar .a'•.

ment to the Affordable Housing Agreement shall be filed with

B. When a slngl. Agr••m.ntls used 10 govarn more than one

the recording office of the county in which the Affordable

Affordable Housing unlt,lh. Agr••m.nt shall conlaln a description
01 .Ich Affordlbll Hou.lng unit gov.rned by Ihe Agr.lment as

Housing unit or units is/are located.
D, Atth. nrsl non·...mpt tnl.lransac:tlon an.r th••stabllsh.d

dlscrlbed in S.c:tIon II PROPERTY DESCRIPTION Ind/or Ex-

.ndlng dal., th. Autho~ty shall •••cul. a docum.ntln r.cordabl.

hibit A 01 th. Agr••m.nland an .ndlng dal.to be Imposed on th.

lorm .vld.nclng Ihat th. Anordabl. Housing unit has b••n r.·

unit as described In Slctlon III TERM OF RESTRICTiON of the

I.ased Irom Ih. r.sl~c:lJons01 this Anordabl. Housing Agr••m.nt.

Agr.am.nt.

IV. RESTRICnONS

..Icuted b.rw.en the Owner and the municipellly wherlln the

C. A Repaymlnt Mongag. and a R.paym.nt Not. shall bl
A. Th. Own.r

0' an owner-occupled Anordabl. Housing unn

lor sal. shall nol s.n lh. unn at a R.sal.

P~ce

gr.ater than .n

unlt(s) Is(arl) localed atth. dme 01 closing and transl.r of dtll to
any purcha••r of an Anordable Housing Unit. The Repaymant

....bllahed Bas. Pra plus lh. anowabl. p.re-ntag. of Incr....

Mongag••han provide lor lhe r.paym.nt of

as d.lermlned by the Ind.x appllcabl. to the municipality In which

Dln.renUaI atth. IIrst non....mpl1r.nsl.r oltlU. an.r the .ndlng

95~~

01 th. Prlc•

th. unltl.local.d. How.v.r, In no .v.nl .hallth. approved r.sal.

dal. of r••t~ellons as spacttled In Section III T1:RM OF RESTRIC-

price b. ..labUshed at a lower I.val than the last record.d

nON. Th. R.payment Mongag. shall be recorded wnh lhe rec·

purchas. price.

ord. onlc. 01 th. Counry In which th. unit Is located.

B. Th. Own.r shan not s.n th. AIlordabl. Hou.lng unn to
anyone other than a Purchas.r who hes b.an c.rtlfted utiliZing th.
Income

v.~ncalon

VI. DEEDS OF CONVEYANCE AND LEASE PROVISIONS

proceduras ....bllshed by the Authority to

All D.eds 01 Conv.yanc. and Contracts to Purchas. trom an

In~Ellglbl. Hous..

Ownar. to Cartlned Purch.sar. 01 Anordabl. Housing unlts shall

d.t.rmtna quallned Low and Moderat.

holds.

lncIuda the fonowlng clausa In a conspicuous plac•.

C. An Owner wt.hlng to anter a tr.ns.c:tIon th.t wlllt.rmln.l.

"The Owner's right, title and interest in this unit

=ntrols as .paclned her.loIor.ln Section n..n'AM OF RESTRIC-

and the use, sale, resale and rental of this property are subject

nON .hell be obllg.ted 10 provld•• Noaee oIlnlanllo S.II to th.

to the terms, conditions, restrictions, limitations and provisions

AUlhorl1y .ndthe Council. An opaon 10 buyth. unit .Ith. maximum

as set forth in the AFFORDABLE HOUSING AGREEMENT

r.strlcled sales

p~ce

as calcul.led by the Ind.x sh.1I be mad.

.v.,labl. 10 Ih. Municipality. th. Daparlmant. th. Ag.ncy, or a
qualnled non-pronl organlz.aon

as d.lermtned by th. Council lor

[dated

] which is filed concurrently whh this

deed in the Office of the County Clerk of

County

and is also on file with the Authority".

• period 01 nln.ry (90) days from the d.l. 01 d.llv.ry of Ih. Nolle.

Any Mast.r DNd that Inetud.s an Anordabl. Housing unit

s.n. Th. opaon 10 buy .hell be by c.rtlfled mall and shan

shan also r.larance tha affordabla unit and thl Allordabll Housing

01 Inlan! 10

be .Il.c:tIv. on th. d.l. 01 mailing 10 Ih. Own.r.

1. If the option to buy is not exercised within ninety
(90) days pursuant to Paragraph C above, the Owner may elect

Agr••ment.nd any varla.on In ••rvlces. laas, or oth.r tarms olthl
Mast.r DIed that dlll.r.nllates th. anordabla unit Irom all oth.r
units cov.red In th. Mut.r Dead.

to sell the unit to a certified income-eligible household at the
maximum restricted sales price as calculaled by the Index

VII. COVENANTS RUNNINQ WTTI'I LAND

provided the unit continues to be restricted by an Affordable

Tha provisions 01 lIlls Anordabl. Housing Agr.lment shall

Housing Agreement and a Repayment Note for a period of up

conslnute covenants running wtth tha land with rasp.el to .ach

to [twenty (20) years] thIrty (30) years.

Anord"t1. Housing unit anacted haraby, and shall bind an Pur-

2. Anernat.ly. the Own.r may al.o al.ct to ••11 10 any

chas... and Ownarw 01 a.ch AIlordabl. Housing unit, Ihalr halrs,

purchuar al • lair mark.t prlce. In this .vant, the Owner shall b.

asalgns and all parsons cI.lmlng by. through or undlr thalr h.Ir••

oblIg.led to pay Iha munlclpallty 95% 01 the Price D11laranllal

••ecuto.... administrators and assigns lor th. durallon 01 this

gan.r.led .t th. am. 01 doslng and translar of all. 01 the

Agraament u sat lorth haraln.

Affordabla Houslng unit anar I.S1r1ctlons hev. ended as spaclflad
her.lolor. In Section

I' T1:RM OF RESTRIC'nON.

VIII. OWNER RESPONSlBlLmES

3. If the Owner doaa not Hli the unll wtthln one (1 ) y•• r 01

In addltlon to fuDy oomplylng wtth the tarms .nd provtslons 01

the d.t. 01 dallvel)' 01 the Hoaca oIlntan! to Sall. the opaon to buy

1tlI. Attordabl. Houalng Ali' aement, the Ownar .clcnowladgeslha

shall be reslored 10 the munlctpClty and subHqu.nly 10 the

Iollowlng responslbln'as:

Departmarrt, the Agency or • Non-Proftl approved by th. Council.

A. Anord.bla Housing units aheII at aA times ram.1n tha

The Owner aha. then be required to aubmlt • n_ No.ee oIlnl.nt

Prlmary Resld.nce 01 the Owner. Th. Own....hell nol rant any

to Sal .... affordabla unit to the AuthorlIy.
D. The Affordable Housing unit shall be sold in accordance with all rules, regulations, and requirements duly

AIlordabi. Housing unit to any party wIM\h8f

or not thet perty

qualm. a. a Low or Modarata Incoma ho...ahokl wtthout prior
MIlian approv.11rom tha AUlhorlIy,

promulgated by the Council (N.J.A.C. [5:92-1 et seq.] 5:93),

B. An hom. Improvam.nl' mada to .n Allord.b1. Housing

the intent of which is to ensure that the Affordable Housing

Unit shall be at tha Owner's axpansa axcapt lhet .xpendltures for

unit remains affordable to and occupied by Low and Moderate

any .n.....on thai anows a unit to be rasold 10 a larg.r housahold

Income-Eligible Households throughout the duration of this

slza becau.a 01 an Incr.ased capaclry lor occupancy shell be =n.

Agreement.

Sld."td for a r.CllculauC',"'l cr

Bis. Price Owners must obtain prior

approval lor such alt.,allon from Ihl Authority 10 qualify lor this
V. REOUIREMEKTS

rlClllculallon.

A. Thl. Agream.nt .h.1I b. ,.cord.d wllh 'h. ,.co,dlng olllee
01 th. county In which the Alfordabl. Housing unll or unit. are

C. Th. Own.r 01 an Anordabl. Hou.1ng unit shell k••p th.
AIlordabl. Housing unIlln good r.palr,
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D. Own.r. 01 ... nord.bl. Hou.lng unltll ahall pay all ,.....

regulations duly promulgated by the Council (N.J.A.C. [5:92-1

charg••• ~SI.sam.nt.or I.vt.s. both public and prlvat., assessed

el seq.] 5:93), for determining that a resale transaction is

.9aln.I, .uch unit, or any part Ih.,eof••• and wh.n the Slm.

qualified for a Hardship Waiver. The Owner may submit a
written request for a Hardship Waiver. If no Certified Household

become du.,

E. Own... ol ...nord.bt. Housing untts shall noUly the "'uthor·

has executed an agreement to purchase within ninety (90) days

lIy In WIlling noles.than ninety (90) day. pt'lor to any pt'oposed .ale

of notification of an approved resale price and referral of poten·

01 an Int.nl 10 . .II Ih. property, Owner. shall nol e..cule eny

tial purchasers. Prior to issuing a Hardship Waiver, the

purchase agr••menl. conv.y IIUe or otherwise deliver possession

Municipality shall have 30 days in which to sign an agreement

ollhe ...nordable Hou.lng unll Wlthoullhe pt'lor wrlnen approval 01

to purchase the un~ at the approved resale price and subse-

th. "'uthorlly.

quently rent or convey it to a Certified Household. The

F....n Own.r shan requ.st r.l.rrals olellglbl. hous.holds from
G. If Ihe Authority does not refer [an eligible]

a

certified

household w~hin sixty (60) days of the Notice of Intent to Sell
un~

Municipality may transfer this option to the Department, the
Agency. or a qualified non-profit organization as determined

pt'_.lIbll.hed r.I."al bll malnlalned by Ih. "'uthorlty.

by the Council. For approval of a Hardship Waiver, an Owner
must document efforts to sell the unit to an income eligible

or no Agreement to Purchase the unit has been

household. If the waiver is granted, the Owner may offer a low

executed, the Owner may propose a Contract to Purchase the

income unit to a moderate income household or a moderate

the

unit to an Income eligible household not referred through the

income unit to a household whose income exceeds 80% of

Authority. The proposed Purchaser must complete all required

the applicable median income guide. The Hardship Waiver

Household Eligibility forms and submit Gross Annual Income

shall be recorded

Information for verification to the Authority for written certifica-

only valid for the designated deed at the time of closing and

tion as an eligible sales transaction.

w~h

the deed at the time of closin and is

is only valid for the designated resale transaction. It does not

H. ...t r••al•• all It..". 01 pt'operTy whlch ar. permanenUy
anlxed 10 the unlland/or w.r.lncluded wh.n th. unit was originally

affect the resale price. All future resales are subject to all
restrictions stated herein.

r.strlcted (•.g. r.lrtgeralor, rang•• wash.r. dryer. dlshwash.r, wan

M. The Own.r shall be obllgaled 10 pay a rassonable servlca

to wall carpeUng) sh8K be Included In th. maximum allowabl.

I.a 10 Ih. "'uthorlly .Ith. ama of closing and transl.r of ~lIeln Ihe

R.ul. Prlce. Other II.". al property may be sold to the Purchas.r

amount spedned by Ih. Authority al the lime a r.slncted r.sale

prtce that has been approved by th. "'uthorlty al

prlc. has b••n dat.rmlned anar rec.lpl 01 a Notlca 01 Inlenllo Sell.

th. tlme of ',lgnIng the "'grMmenllO Purchas•• Th. purchu. 01

Such lee shall not be Includ.d In th. calculallon of Ihe maximum

central air anlIIlonlng Inltalled sUbsequent 10 th. In/Ual sal. 01 th.

r...la pt'1c•.

al a rHaonabl.

unll and not Included In the Ball Prtce may be mad. a condition 01
th. unll r.sal. pt'ovtded the

prlc. hL. be.n approved by th.

IX. FORECLOSURE

"'uthorlty. Unless otnerwlll permll1ed byth' Council. the purch...

Th. t.rms and r..tr1ctIons 01 Ihls Agr••ment shell be subor-

01 any pt'operty other !han central air condlUonlng shall not be mad.

dlnal. only 10 th. Rrst Purcnas. Mon.y Mongag. lI.n on th.

a condlllon 01 the unll r...'•• Th. Own.r and th. Purchas.r must

Anordable Housing property end In no wey shall Impelr !h. Arsl

personally certlly althe Urne of closing that no unapproved transt.r

Purchasa Mon.y Mongege.·s ablllty 10 exardsa th. contract

al funds lor the purpose al alliing and recelvtng pt'operTy h8s IIk.n

remedl.s avallebl.lo II In Ih. e ;anl 01 a!1y delault 01 such mongaga
as .uch r.medl.. ar. sal ,orth In tha Arsl Purchasa Mon.y

place al RasaIe,
I. The Owner aha. not permll any N.n. olher than Ih. Arsl

Mongeg. docum.nts lor Ih. Anordable Housing unIl

Purchase Money Mon9a9., second rnongag.. approved by the

Any "nordebl. Housing owner·occupled pt'operTy thaI Is ac-

"'uthority and Kens alth. "'uthortty 10 aftach and remain on th.

quired by a Arsl Purchas. Mon.y Mortgagea by D.ed In lI.u 01
Foredosure, or by a Purchaser ala Foreclosur. 181. conduct.d by

pt'operty lor mot. than sixty (60) deys.

J. II en "nordebl. Housing unll Is pen of a condominium,

tha holder of th. Arsl Purch8s. Mon.y Mortgag.. shall b.

homeowner', or cooperaltv. assoclatlon, the Owner,ln addlllon 10

p.rman.ntly r.'..sed Irom the r.strlctlons and cov.nants 01 this

01 the

ANord£t>i.. Hou31ng ...gr.ernenl All resal. reslrtetlons shall ClU.

Condominium or By-Ie_ 01 an Asaoclallon••hell further Iully

10 be .n.ctlva as 01 th. dal. 01 trens'er of Uti. pursuanl 10

peylng

any e..essments reqUired by th. Mut.r Oeed

comply with ell 01 th. \Im'e. covenents or condllkms 01 said Masl.r

Foreclosur. wIIh regard 10 tha Arst Purchas. Mon.y Mortgag•••

ufuRy comply wtIh e. lerma, oondttlons

al.ndar In Iha secondary rnongag. mark.llncludlng but nollimiled

O.ed or By-La_, U

_.

end ren1cllorw of thla AIIordabl. Housing "grMmenl

K. The Owner shall have responsibility for fulfilling all re-

to th. FNMA, Fed.ral Hom. Loan Mongega CorporaUon. GNM....
or an .nUty ectlng on thllr bahell and e. subsequ.nl purchas.rs.

quirements in accordance with and subjecl 10 any rules and

Owners and mortgag... of thaI pet1lcuter Anordabl. Housing unit

regulations duly promulgated by the Council (N.J.A.C. [5:92-1

(,xcepl'or th. d.leulUng mortgagor, who sh8l1 be Iorever 'ubjlcl

et seq.] 5:93), for determining that a resale transaction is

.10 It'll r_l. r..trlcIlonl CIl Ihls "'grMment wtlh rasped to th.

qualified lor a Certificate 01 Exemption. The Owner shall notify

Morelebl. Housing unit owned by IUCh d.feUilng mortgegor at

the Authority in wr~ing of any proposed Exempt Transaction

Um. 01 thit Foreclosll'.....).

and supply the necessary documentation to qualify for a

Upon aludgrnanl of Foreclosure, th. Authol1ty sh8ft .xecul. a

Certificate of Exemption. An Exempt Transaction does not ter-

document 10 be recorded In the county recordlng olftce as .vldence

minate the resale restrictions or existing liens and is not con-

thaI 'Uch ...norelebla Houalng unit 118. been tor.ver rllHaed trom

sidered a certified sales transaction in calculating subsequent

tha r..trldlan. oflhls "'gr-m. Execution 01 'oreclosur. sal..

resale prices. A Certificate of Exemption shall be filed with the

by any othar class of credllor or mortgag•• sh8A nol r.,un In a

deed at the time of title transfer.

r.lees. 01 th....nordabl. Housing unn 'rom th. provtslonl and

L. The Owner shall have responsibility lor fulfilling all re-

quirements in accordance with and subject to any rules and

(CITE 25 N..J.R. 5876)

r••trlctlons 01 this "'greement
In th• •vanl of a Foreclosur. sal. by Ih. Flrsl Purch8se
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Agr.ement that a brnch will causa Irr.parabl. hnrm 10 Ihe

to p.y 10 Ihe Authority any ••eess funds genaraled Irom such

Authority. In light of the public polletas satlonh In th. Fair Housing

Foracloaura sal•. For purposes 01 this agraemanl. neass funds

Act and tha obllgallon lor Ill. provtslon of low and modara'alncoma

shall ba lha lotal amounl paid 10 the sharlll by raason 01 tha

housing. Upon the ocallranea 01 e bfaach of any oftha 'erms 01

Foraclosura ..I. In .xea.. 01 the grea'er 01 (') Ih. maximum

the Agreamant by an Owner, th. Authority shall hava aN ramedles

parmlssabl. Ra..l. Prlc. of the Allordable Housing unit al of the

provided ellaw or equity, Including bul no' limited 10 foraclosure,

dal. 01 th. Foraclosur. sal. pursuanllo thaNlas and guldalln.s of

acc.l"rafton of all sums due undar Ih. mongage. recoupmanl of

tha Authorlly and (2) lh. amount required 10 pay and saUsty the

any lund. from a salaln violslion of Ih. Agreement. Inlunctlva rellaf

Arst Mon.y mortgag•. Including tha cosl. of Foreclosur. plus any

to prevent lurthar vllolaUon 01 Ihe Agraam.nl.•nlry on tha pram·

second mortgaga. approved by the Authority In accordanc. wllh

lsa., and speclne parlormanc•.

Ihls Agraam.nt. Th. amounl of exca•• lunds shall also Inelud. all
paym.nts 10 any Junior creditors out 01 the For.c1osura sala
proe.eds .van If such w.ra 10 tha ••cluslon 01 Ih. d.'auIUng

Th. Authority may assign Irom IIms 10 lime lis rlghls, snd
delegale lIS obllgallons haraundar without Ihe consanl of Ih.

mortgagor.
Tha Authorlly Is h.reby glv.n a nlSt priority lI.n. s.cond only
10

XI. RIGHT TO ASSIGN

Ih. Arsl Purchas. Mon.y Mortgag•• and any ta••s or publiC

Owner. Upon such asslgnm.nt. the Authority. lIS succassors or
ISslgns shall provtde wrlnan nollca 10 tha Own.r.

ass.ssm.nla by a duly authorized gov.rnmanlal body, equal 10 the
full amount 01 suctl nc.ss lunds. This obllgallon 01 the d.'auliing
morlgagor to pay the full amount of axcala lunds to the Authority
shall ba d.amad to ba a parsonal obllgaaon of the Own.r o' record

XII. INTERPRETAnON OF THIS AGREEMENT

Tha larms 01 this Agraament shan ba In,arpratad

10

as to

avoid ftnanelalspeculallon or drcumvenllon 01 tha purposas of the

at Um. of Ih. Foradosur••al. surviving luctl ..I•. Th. Authority

Fair Housing Act lor the durallon of this Agr.emantand 10 ensura,

shan ba empow.red 10 .n'orc. Ih. obUgaUon of the d.'aultlng

to tha gr.a'asl .xt.nl posalbl., Ihattha purctlasa prlc., mongaga

mortgagor In any approprlal. court 01 law or equtty .. though sam.

paymants snd ranis 01 daslgnaled Anordabl. Housing units ramaln

war. a p8ll1onal contractual obllgaaon olth. d.fauliing mortgagor.

allordsble 10 Low and Moderat. Incoma·Ellglbla Househofds as

NaUhar tha First Purctlase Monay Mortgag•• nor the purehasar al

daflned heraln.

tha Foraclosura sal. shall ba rasponslbl. or lIabia to the Authority
lor any portion of this axC.ss.

XIlI. NOTICES

No p.rt 01 th. a.cass funds. howavar. shall ba part 01 the
d.'aunlng mortgagor's aqutty.

All nOllces required haraln shall be s.nl by certlfted mall. r.turn
reealpt requasted as lollows:

Tha d.faulting morlgagor'. equtty shan b. dat.rmlned to b.
the dlft84'8rtC8 batwaan th. maxlrrum parmlned Rasala Prlc. 01 the
Anordabla Housing unn .. at lha data at th. Foraclosur. sala as

To the Ownar:
Allh. address 01 tha propany Slalad In Section It PROPERTY
DESCRIPTION hareol.

calculated In accordance wtth this Agraamant and tha tOlal 01 tha
lonowtng sums: Arst Purctl..a Monay Mortgaga. pr1orllans, costs
of For aclosura. assessmants, prop84'1y taxas. and olhar lIans
whlctl may hava been anactled agalnst1lla unll prior to

To th. Authority:
At the address statad balow:

Foracl~

sura. provtded suctl total Is lasl than tha maxlrrum p8rmittad
Rasala Prlca.
It th84'a ara Owner's equtty aumso to which tha d.'aunlng

mortgagor Is proparty anatled. suctl sums shan ba turned ovar 10

ANanUon:

tha dalaunlng mortgagor or placad In an ascrow accounl lor tha
dalaulting mortgagor It tha dafaunlng mortgagor cannot ba located.

Or such othar addrass Ihat Iha AUlhorlly. Own.r. or municipal·

Tha A .., Purctlasa Monay Mortgagaa shall hold suctl fund. In

Ity may subsequantly da.lgna'. In wrillng and mall 10 the othar

a_ow lor a parlod 01 two yaalll or unUI suctl aarllar tima as the

partlas.

dalaulting monvagor shan maka a claim lor suctl. AI tha and of two
yaa... It unclaimed. suctl fundi. Including any accrued Intarasl,

XIV. SUPERIORITY OF AOREEMENT

shall become tha propany 01 th. Authortty to tha a.duslon 01 any

Ownar wanants Ihat no olhar Agraamanl wtth provtslons

mort·

contradictory 01. or In opposltlon to. 1IIa provtslons hareol has been

Nolhlng shan pracludalha mUflldpality whar"n tha Anordabla

Agraamant ara paramount and controlling aa to tha rights and

Houalng unit Is located lrom a~rtng an anordabla propeny pr10r

obligations batwaan and among tha Owner. tha Authority. and thalr

lei loreclosura sala al tha approvad rnutmum R..... pr1ca and

raspactlYa suc::c..aors.

other aedltor. who may hava dalms against tha dalauliing
gagor.

or wttl ba a.acuted, and that, In any avant, tha requlraments of thl.

holding. ranang or conyaytng II to a C8I1Ined Houaahokllt auctl right

Is a• .,dsad wlthln 90 days an84' tha propeny Is Ilstad lor ..Ia and
al outstanding obligations to 1IIa Rllt Purctlasa Mon.y Mortgaga.
ara saUsfted.

XV. SEVERABILITY
n Is tha Intantlon 01 all parttas that tha provtslons of this
Inslrument ara eay.,abla eo that It any provtslons. -.dtti_.
coyanants or rastrtc:llons thereol shan ba InYalld or YOId und84' any

X. VIOLATlON, DEFAULTS AND REMEDIES
In tha ayant at a thraalaned breactl of any at Ihatarms O. Ihls

appllcabla ledaral. atala or local law, tha remalnd., shall. ba
unanacted theraby.

Agraamant by an Own84'. tha AUlhortly shan haya an ramedlas

In tha avant that any provtslon, condftion. covananl or raslrte-

provldad at law or equity.lndudlng tha right lei s. .k Injuncllya rallel

tlon hareof. Is a\ tha tlma 01 raoordlng at this Instrumant, vold.

or apacltlc partormatlCl, II baing racognlZed by both partlas 10 this

Yoldable or unantorcaabla u baing contrary 10 any appllcabla
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PROPOSALS

,..defal. slol8 or local law, bOlh parnes. fh.-Ir successor!' Ind

true and correct .. olt"e dnt.. 01 ,,,. s'gnlng ollhls Ag....m..nl.

esslgns. end ell persons clelmlng by. through or under them
coven.nl .nd .gree thet .ny lutUfe .....ndm.nt. or .uppl.m.nts

XVIII. AOREEMENT

to th•••Id Iews haYIng th• •lfeel 01 "moYlng aald Invalidity.

Th. Owner and th. Authority heraby agra. that all Atlordabl.

YOIdabllllyor unenfor_bllty, sheD be d••med to apply retrOlpIC'

Housing unlta daecrlbed heraln shell be markated, aold, and

avely 10 thlslnatrument thereby operaang to valldat.th. provt.lons

occupled In acoordane. wtth the provtalona 01 this Agreement.

of this InstnJmenl which oth.•rwt.. might be Invalid and II Is

N.lther th. Owner nor tha Authority shall amend or alter th.

cov.nanted and agreed th.1 .ny auch am.ndm.nts and ,uppl..

provlalona olthll Agre.....nl without IIrst obtaining tha approval 01

menls to th. s.ld I.wa shall h.v. the .tI.et her.lndescrlbed ai funy

tha olh.r party exc.pt as dascrlbad In S.ellon III, P.,..gr.ph C,

as " 'hey h.d b.en In elleel .t tha tim. 01 the .xecutlon 01 this

TERM OF RESTRICTION. Any such approv.d am.ndments or

Instrum.nt.

modllicetlons ollhla Agre.m.nt shan be In witting and shan conlaln

XVI. COKTROLLINO LAW

unle.. end unit' recorded wtth the County Clerk for Ih. County In

proof 01 approval trom Ihe olher p.nles and shall nol b••tI.ctlve
Th. terms of this Agre.ment shan be Int.rpret.d under th.

which the Allordabl. Housing units are situated.

laws 01 the SIal. ot N.w Jersey.
XVIX. ACKNOWLEDOEMENT

XVII. OWNER'S CERTIFICATION
Tha Owner certKles that allinformaaon provtded In order to

Owner acknowledgaa receipt ola true copy 01 this Agreem.nt.

quality as th. owner ot th. property or to purcha.. the property Is

Dated:

_
By:

_
Signatura (Owner)

Signature (Co-Owner)

STATE OF NEW JERSEY
)11
COUNTY OF

BE IT REMEMBERED, that on this
day 01
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ peraonany app'ered

, 1119 _ , belore rna,th. aubscrtber,
_

who, being by me duly aworn on h1s1her oath, d.poa.a and makes proal to my ..a.taetton, thlt h.,.helathe Owner (Co-Owner) named

In the wtthIn InalNment: thlt 11th. Alfordebl. Housing Agreement 01 the dllcrlbed Property; that the .xecutlon. u W8Il u tha making
01 this Instrument, has b.en duty aUlhortzed and II the voluntary aet and d.ed of said Owner.
Sworn to and .ublcrlbed belore me,

_

the date afornald.

===========================6
0010w !lIlI1

(CITE 25 N.,J.R. 5878)
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STATE OF NEW JERSEY
COUNCIL ON AFFOROABLE HOUSING
NEW JERSEY OEPARTMENT OF COMMUNITY AFFAIRS

REPA YMENT MORTGAGE
Contains Deed Restrictions
MORTGAGE IS SUBORDINATE TO A FIRST PURCHASE MONEY MORTGAGE OR REFINANCING
Prepared by:

Thll Mongage made on

_

_

.19_ berween

_

(ra'erred to as "Borrowa"') and

(rafarred loas tha "Authority").
(rafarred 10 as tha "Municipality")

which AUlhorlty Is an InSllumenlaDty 01

REPAYMENT MORTGAGE NOTE
In oonllderallon of value rllClllved by the Borrower In conneeUon with the Propeny (described beloW) purchased by the Borrower. 'he
Borrower hal Ilgned a note daled

. The Borrower proml.eslo pay the amounts due under Ihe NOle and to abide

by aft promlsel contained In the NOle.
MORTGAGEASSECURrrY
This Mongage II given to the Authortly IS . .curtly lor lIle paymanl due and lIle performlnee 01 all pt'omlles under the Nole. The
Borrower rnonvages Ihe ,.11 e..ale owned by Ihe Borrower described as lollows (reierred 10 as Ihe 'Propeny1:
All of lIleland Iocaled In lIle

01

_

end Slale of New Jersey. spedncally described as follows:

County 01
Slree' Addr..s:

_

City:

ZIp:

Block No.:

_

Lot No.:

_

Also more panlcularly described ..:

Togelher WIIh:

1. All buAdings and other Improvemanf lhal now I,. or will be Iocaled on Ihe Propany.

2. All flxIures. equlpmenl and perlOnll propeny thaI now are or win be an-ched 10 or usad wllIl the land. bUildings and Improvlmenll
of or on the Propany.

3. All rfghts which Ihe Borrower now hu or will acqulre wllIl regard to the Propeny.
BORROWERS ACKNOWLEDOEMENTS

oblalned tide to the Propeny.lt.e Borrower .hall not sail or tranllar

1. Tha Borrower acknowledges and '~nderslands lIlal:
a) MunlclpaRdel within the State of N_ Jelley are required

dlle 10 the Propany lor an amount thaI Ixeeeds the maximum

under lIle Fa" HOUIlng Ad and raguiatlOfll adopted under lIle

or b,.ach 01 thl. proml.e. Borrow.r hereby a••lgn. all proceed. In

aulhortty of the Ad 10 prOvtdl for their falr Ihare of housing thaI Is
anordable to households of low and moderale Income; and

axee•• ollhe maximum allowable resale prtC.IO the Authority. said
a..lgnment 10 be In addItion to any and an rights and remedl.. lIlI
Authority hu upon delaull.

b) The Propeny whlch Is IUbjacl to thll Mortgage hal been
d..lgnalad u housing which must remain aflordable 10 low and

aftowable rasale

prtca al ..Iabllshed by the Authority. In the event

b) Allhellrsl non-exempllransler or tnle oltha Propeny a"er Ihe

moderate Incoma households lor at la..t thlny yea,. unle.. a

ending dale of Ihe r'Slr/ded period. the Borrower apree.'o rapay

shoner time period Is authorized In accordance wllIl rules e.tab".hed by any agency having Jurlsdldlon (thl ",..Irlded perlod1:
8nd

95% 01 the Increm.nlal amount berw.en lIle maximum allowable
,..ale price and lIle talr market .elllng price which has accrued 10

c) To -.ure thalluch housing. including this Propany. ramalN
anOfdabie to low and moderale Income hou.ehold. dUring lIle
r••lrlded parfod. an Aflordeble Housing Ag,.ement has been

'0

the Propeny during the resll'1cted period
the Authorlly.
2. The Borrower warrants tnlelo the preml.e. (N.J.S.A. 46:9·
2). Thl. mean. the Borrower owns the Propeny and will del.nd lis
ownership agalNI an claims.

.xeaned by the Borrower lIlat coNtll\Il.. covenants running with

3. The Borrower .hall pay all aens. lues. u ....ments and

lIle 18nd with r..pact to the Propany and tha Munlclpaltly h..
adopled procedur.. 8nd reltrlc:tlona governtng the re.ale 01 the

other governmental charge. made agaln.t the Propany when due.
The Borrower wRI nol claim any c:radn agaln.t the principal and

Propany 8nd : and
d) The Authoflty to which the Property II mortgaged hal been

Inler..t payable under the Note and Ihi. Mortgage for any taxe.
paid on the Property.

daslgnated by tha Municipality III admInl.ter tha procedur.. 8nd

ran1ctlona

parnlng Iuch houaInV.

2. The Borrower allo ac:llnowledg_ 8nd underatandl thaf the

Property hu bean purchased ala r.lrtctad . .1ea prlce thalli ....
thlUl the fair marf(et value of the Propany.

4. The Borrower ahan k. .p tha Property In good repair. n.nhat
n. The Borrower will dow tha Authorlty
to lnepact the Property upon raalOnlbl. notlce.
5. The Borrower .haI lila the Property In compIlanc. with d
Iawe. ordinance. 8nd other raqulramanta of any govemmental

damagtng nor abandoning

authorlty.

IORROWEfrS PROMISES
In conAle,.tlon tor the value r-"red In connection wfth the
purchas. of the Propany al a re.trlded .al.. prtc.. the Borrowat
agr_ I I loa-:
1. Th. Borrowerwln complywllll all of the'enna olllle No'e and
thli Mortgag. which lncIud••:
a) Within the ''''''dad period s'ardng wtth the dale the Borrower

CONTROLS ON AFFORDABIUTY
The procedure. and r..trlctlonl governing re..le of the Propeny have bean e.labUlhad pIllluenllo the Fair Hollllng Ad and
lIle regulattom adopted under the luthorfty of the Act. (all coRee.
dvely referred to as "Control. on Alfordablnty1. Reference" made
10 the Conlrol. on AlfordablRty for the procedure In calculadng the
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COMMUNI1Y AFFAIRS
m':JJl1mum aUOVliablt:t ,es:lle price, the method

ot

repayment de·

sCflbed In Item 1(b) 01 the ••ctlon entitled' -Sorrow.,'.

Promls.s·.

and II.. dellnlUon ora ·,e.trlc:led sala' lor purpose. 01 delermlnlng
_an Ihe Anordabmty Conllol. ara applicable, and lha de'ermlna·

NOTICES
All NOTICESMUSTBE IN WRITING AND PERSONAll Y DE·
lIVERED OR SENT BY CERTIFIED MAil. RETURN RECEIPT
REOUESTED, TO THE ADDRESSES GIVEN IN THIS MORT·

GAGE. ADDRESS CHANGES AlA Y BE MADE UPON NOTICE
TO THE OTHER PARTY.

aon oIlhe r..trlcted period 01 lima.
RIOHTS OIVEN TO LENDER
The Borrower, by mortgagl,:,g the Proparty 10 Ihe AUlhorlty,
give. Ihe Aulhorhy 'ho.e rlghl' .'aled In Ihl. Mortgage, all,lghls
lhe law give. 1o lenclel •• who hold mortgage., and also all rlgl1lS Ihe
law gives 10 ltIe AUlhority andlor Munlclpailly under Ihe Anordablllly

NO WAIVER BY AU1l10RlTY
Tha AUlhorily may e.erclse any rlghl under Ihl. Mongaga 01
under any law, even 1I1ha Aulhorlty ha. delayed In a.elclslng Ihal
IIghl or has agreed In an earlier Instance nollo e.aretselhal right.

Conllols. The ,Ighls given 10 Ihe AUlho,lly and lI1e ,asl,lctlons upon

The AUlhollly does nol walvo Its rlghllo declare Ihe Borrower Is In

the Propany are covenanls running wllh ltIeland. The ,Ights.lerms
and reslrlctlons In Ihls Mongage shall blnd Ihe Borrower and all

de'aull by making
paymenls or Incurring e.panse on behall of tha Borrowar.

subsequenl purchasers and ownars 0' the Propeny. end the heir.
and assign. 0' all 01 them. Upon par10rmance 0' lI1e proml.es
contained In Ihe Nole and Mortgage. lI1e AU1horlty wfll cancel thl.
Mongage elils e.pan.e.
DEFAULT
The AUlhorlly may declare Ihe Bolfower In dereull on Ihe Nole
and Ihls Mortgage If:
1. The Borrower lall. 10 comply wfltl the provisions 01 Ihe AI·
lordable Housing Agree_nl;
2. The Borrower lall. 10 make any pay_nt required by ltIe
Note and Ihl. Mongage;
3. The Borrower lalls 10 keep any oltler promlae made In Ihll

EACH PERSON LIABLE
Thl. Mongagels legally binding upon each Borrowar and all who
succ:eed 10 Ihe~ responslblllaes (such as heirs and e.eCUlors). The
AUlhorlty may enlorca any 01 the provisions of Ihe Nole and Ihls
Mongsge sgalnsl eny one or more 01 the Borrowe.. who sign Ihl.
Mortgaga.
SUBORDINATE MORTGAOE
The lien on Ihls Mortgege Is Inlerlor 10 snd sublact 10 Ihe 'erms
and provisions 01 Ihe Flral Purchase Money Mortgage e••culad
conlemporaneously herewfltl or any subsequent reflnanetng.

Mongaga;
4, The ownership 01 ltIe Propeny I. changed tor any rea.on

NO ORAL CHANGES

wfthoUl compliance wfth the lerm. 0' Ihe NOla and Mortgage;
5. The holder 01 any lien on Ihe Propany ltans loraclo.u,e pro-

signed by both Ihe Borrower and Ihe AUlhorlly.

ceedings; or
8. Bankruplcy, Insolvency or recalverlhlp a,e slarted by or
agalnsl any olltle Borrowe...

SIGNATURES

AU1l10RITY'S RIOHTS UPON DEFAULT
If lha AUIhorlly daclares thalltle Nole and lhls Mortgage are In
delautl, lhe AUlhorlly ahan have, aubjact 10 the rights 0' lhe Flral
Mortgag. ., all rlghls given by law or sel forlh In Ihll Mortgage.

Daled:

Thl. Mortgage can only be changed by an agreemanlln Wlhlng

The Borrower agrees 10 the terms 01 this Mortgage by signing
below.
ACKNOWLEDGEMENT
Borrower acknowledge. receipt
al no charge.

0'

a Irue copy of this mortgage

_

ATTEST:

_

By:

_
Signalure (Borrower)

Signalure (Co-Borrower)

STATE OF NEW JERSEY

Iss
COUNTY OF
BE IT REMEMBERED, lhal on Ihls

day 01
peraonally appeared

, 111_, befora me.lhe aubaatbar,
_

who, baing by me duty aworn on hlalh., CMIfh, dapoa.. and mak.. proollo my aaasfacllon, thaI herahe Ie lhe 8o"ow., (Co-B_er)
named In Iha wllhln Inslrumenl; thaI Is lhe Repaymenl Mongage for Iha described Propany; thallhe exaeutlon... wall a. lha maklng 01
lhls lns1nJmanl, has bHn dUly aU1horfzed and Ia Iha VIlluntary act and dead 01 said Owner.
Sworn 10 and .ubaalbed before me,
the dele afore..ld.

(CITE 25 NJ.R. 5880)
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COMMUNTIY AFFAIRS
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COUNCIL ON AFFORDABLE HOUSING
NEW JERSEY DEPARTMENT OF COMMUNITY AFFAIRS

REPA YMENT MORTGAGE NOTE

_ _ _ _ _ _ _ _ _ _ _ ,199-

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , New JerslY

FOR VALUE RECEIVED

(re'erred to es the "Borrower'

promises to pay to

(ra'erred 10 es Ihe "Authorlly")

en Instrumentality of

(the "Munlclpellt() Ihe amounts specified In this Nole and

promises to eblde by the lerml conlalned below.
REPAYMENT MORTQAQE

A!J lecurlty lor the pAyment of amounts due under thIs Note and the per10rmance
Borrower Is 1Ilvtnll the AUlhorlty a Repaymant Monllalll , dated

ot

all promises contained In this Note. the

.The RepAyment Monllalle covers realastale

(Ihe ·Propeny") owned by the Borrower, Ihe l&\la' desCTlpfton of such real eslale belnll conlalned In the Repaymenl Monllalle. this
monllage 's subordlnale 10 Ihe nrll mongage e.ecuted contemporaneously herewtth or any subsequenl nnanclng.
BORROWERS PROMISE TO PAY AND OniER TERMS
1.Tha Propeny Is subfe<:lIO larms, restrlcUons and condlUons that prohlbilits sala at a lair markel prlca lor In esllbllshld period
of lime. Wllhln the restrldad period, etlnlng wtth Iha dala tha Borrowar obtains UUe 10 lha Propeny, tha Borrowar shan nolsell or transtar
nua 10 Iha Propeny lor In lmountlhal e.ceeds a maximum eflowable rasala price astabllshad by the AUlhorlty.
I. All prOCledS received during Ihe restrlded period In e.cess

ot the ,eslrlded amounl shen be paid 10 Ihl Authority.

b. Allhe IIrst non-e.empt sa'e ollhe P,openy ane, ,eslrldlons have ended, tha Bor,ower ag'''s 10 ,epay 95". 01 the
InCTernanlal amounl betwean the maximum allowable rasala price and Ihe lal, markll seiling prlcI which has accrued 10
the Propeny during Ihe restrIcted period 01 ,esele (the ·Pllce Olnerenllll") 10 Ihe AUlhorlty.

2. The lmounl due and pAyable 10 the Authority shan be calculaled as tollows:
FAIR MARKET PRICE Ie.. MAXIMUM ALLOWABLE RESALE PRICE
equals
PRICE DIFFERENTIAL
BORROWER'S PROCEEDS
equals
MAXIMUM ALLOWABLE RESALE PRICE plul 5% OF PRICE DIFFERENTlAL
AMOUNT OF NOTE
equlls
FAIR MARKET PRICE Ie.. BORROWER'S PROCEEDS
WAIVER OF FORMAL ACTS
The Borrower walvas III right 10 reqUl,e the Authority 10 do any 01 the lollowlng belore anlorclng Us rlghls under this Note:

1. To demand pAymenlol amounl due (known IS Prasanlmenl).

2. To give notice thll amounts due hava nOI been paid (known as Nollca 01 DlshonO').
3. To obtain an olnellli C8f1lftcale 01 non-payment (knoWn as P,otesl),
RESPONSIBILITY UNDER NOTE

All Borrowe....gnlng lhls Nola a,e JoInlly and Indtvtdually obllgaled 10 pay the amounts due and 10 abide by the lerms under
thla Nola. The Aulhortty may enforce thls Nota agalnslany one or more 01 the Bor,owe.. or Igalnslall Borrower.logalher.
SIONA'TURES

The Borrower agr... 10 the lerms oIlh1s Nole by .Ignlng below.
WITNESSED:

- - - - - - - - - - - - - - - - - L.S.
- - - - - - - - - - - - - - - - L.S.
_.5/81
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TECHNICAL APPENDIX F
State Planning Commission Memorandum of
Understanding and Flow Charts
MEMORANDUM OF UNDERSTANDING
MEMORANDUM OF UNDERSTANDING, dated the 27th day of
October, 1992, by and between the New Jersey State Planning Commission (the Commission) and the New Jersey Council on Affordable
Housing (the Council).
WHEREAS, the New Jesey Supreme Court determined, in its Mt.
Laurel decisions, that every municipality has a Constitutional obligation
to provide through its land use regulations a realistic opportunity for
a fair share of its region's present and prospective needs for housing
for low and moderate income families; and
WHEREAS, in 1985, the New Jersey legislature enacted the Fair
Housing Act (N.J.S.A. 52:27D-301 et seq.) in response to the Mt. Laurel
decisions, and created the Council on Mfordable Housing as the entity
having primary jurisdiction for the administration of housing obligations
in accordance with sound regional planning considerations in this State;
and
WHEREAS, in 1985, also in response to the Mt. Laurel decisions, the
New Jersey legislature enacted the State Planning Act (N.J.S.A.
52:18A-196 et seq.) to replace the State Development Guide Plan with
a State Development and Redevelopment Plan (State Plan) to be used
as a tool for assessing suitable locations for infrastructure, housing,
economic growth and conservation; and
WHEREAS, both the State Planning Act and the Fair Housing Act
recognize (1) the interdependence of planning for infrastructure and
planning for low and moderate income housing; (2) the importance of
maximizing the use of existing infrastructure in determining suitable
locations for development, and (3) the importance to comprehensive
planning of the phasing of infrastructure development with inclusionary
development; and
WHEREAS, on June 12, 1992 the State Planning Commission adopted
the first State Development and Redevelopment Plan pursuant to the
State Planning Act; and
WHEREAS, the Resource Planning and Management System, which
establishes planning areas consisting of centers and their environs, is the
preferred mechanism of the State Plan to effectuate the State Planning
Act's mandates to provide a coordinated, integrated and comprehensive
plan for the growth, development, renewal and conservation of the State
and its regions, and to identify areas for growth, agriculture, open space
conservation and other appropriate designations; and
WHEREAS, in accordance with the Fair Housing Act, which specifically requires the Council to make adjustments to municipal present and
prospective fair share of regional housing needs when the pattern of
development is contrary to the planning designations in the State Plan,
the Council will be promulgating administrative rules that utilize the
Resource Planning and Management Structure and Statewide Policies
with respect to municipal certification of housing elements and the
handling of requests for site specific relief that are directed to the
Council from the Courts; and
WHEREAS, it is mutually beneficial to the Council and to the Commission to enter into this Memorandum of Understanding to develop
a cooperative planning process that will enable the Council to meet its
constitutional and legislative mandates to develop a planning and financing mechanism for low and moderate income housing that is in accordance with regional considerations and sound planning concepts, and
that will ensure that the Commission maintains, revises and sees implemented a State Plan that promotes a distribution of low and moderate
income housing throughout New Jersey in locations and patterns that
are consistent with the goals of the State Planning Act; and
WHEREAS, the cooperative planning process developed pursuant to
this Memorandum of Understanding will advance coordinated and comprehensive planning in the State, will result in greater predictability in
planning with respect to meeting the mandates of the Council and the
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Commission, and will thereby benefit State agencies, counties,
municipalities and the public interest.
NOW, THEREFORE, in consideration of the promises contained in
this Memoradum of Understanding, the Commission and the Council
hereby agree to the following Basic Principles:
1. Both the Commission and the Council will share all available
information useful or necessary to achieving the objectives of this
Memorandum of Understanding. The Commission will direct the Office
of State Planning to provide to the Council in a timely manner, such
reports or recommendations that are necessary for the Council to carry
out its responsibilities.
2. A cooperative planning process will be established and maintained
between the Council and the Commission that will advance coordinated
and comprehensive planning in the State, will result in greater predictability in planning with respect to meeting the mandates of the Council
and the Commission, and will thereby benefit State agencies, counties,
municipalities and the public interest.
3. The State Plan's Resource Planning and Management Map
(RPMM), which includes planning areas, identified centers, designated
centers, environs and critical environmentallhistoric sites, provides the
Council with a framework for allocating housing need and locating sites
based on considerations of infrastructure availability, environmental
sensitivity, and historic preservation.
4. All planning areas can accommodate growth and therefore can
accommodate a commensurate housing obligation, in a manner consistent with the goals, objectives and policies of the State Plan.
5. Centers are the preferred mechanism for accommodating growth
and inclusionary developments in each planning area, in a manner
consistent with the goals, objectives and policies of the State Plan.
6. As provided for in the State Planning Rules (N.J.A.C. 17:32-8)
immediately after adoption of the State Plan the Commission will accept
petitions to have identified centers receive designation. When determining community development boundaries for a center, the Commission
will take into consideration the State Plan's housing policies and objectives, including those respecting low and moderate income housing.
7. The Commission accepts the Council's definition pursuant to
N.J.A.C. 5:92-1, of developable, available, approvable and suitable sites
and realistic development potential, and the Council accepts the Commission's definitions, pursuant to the State Plan, of urban and community
infrastructure, centers and environs, identified and designated centers
and critical environmentallhistoric sites.
8. The Council will use the State Plan to allocate regional housing
need based on planning areas within each municipality.
9. County planning entities will be invited to assist municipalities, the
Council and the Commission in identifying Centers on a voluntary basis.
10. Municipalities that are consistent with the State Plan's goals,
objectives and policies, and that petition the Council within two years
of filing a housing element with the Council, will receive the benefit
of maximum flexibility with respect to Council certification.
Municipalities that are not consistent with the State Plan's goals objectives and policies, and that do not petition the Council for certification
within two years of fIling with the Council a housing element consistent
with the State Plan's policies and objectives, may expose themselves to
actions by the Council and Commission with respect to identifying and
designating centers and site specific relief to objectors.
IN WITNESS WHEREOF, the Commission and the Council have
caused this Memorandum of Understanding to be duly executed by their
authorized representatives on the date first above written.
NEW JERSEY STATE PLANNING COMMISSION
by:.
Title:
NEW JERSEY COUNCIL ON AFFORDABLE HOUSING
by:
Title:
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COAH REVIEW OF MUNICIPAL HOUSING ELEMENTS
BASED ON SDRP

All Charts Must Be Reviewed Within The Context of N.J.A.C. 5:93-5.4

SITE REVIEW IN PLANNING AREAS 1 & 2

Municipality Has Identified
Sufficient Centers

Municipality Has Not Identified
Sufficient Centers

COAH Approves Site Pending
Site Suitability
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SITE REVIEW IN PLANNING AREA 3

Municipality Petitions

Insufficient Room
in Centers

Sites Are Located
in Centers

COAH Approves Sites
Pending Suitability

Sites Are Not Located
in Centers

COAH Reviews Sites For
Available Infrastructure

1
If Available

1
If Not Available

I
COAH Approves Site and
Encourages Center
Designation

If They Exist

COAH Requires a Housing Element
Amendment Including:
1) Site in Planning Area 1 & 2
2) Site in Center
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COAH Examines Municipality
for More Suitable Sites

If They Do Not Exist

COAH Directs Municipality To
Identify Sites With Centers,
Repetition and Seek Center
Designation
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SITE REVIEW IN PLANNING AREAS 4 & 5

I

Municipality Petitions

I

I

Insufficient Room in
Centers for Sites

Sites Are Located
in Centers

Sites Are Not Located
in Centers

I

I

I

COAH Examines Municipality
for Sites With Infrastructure in
Centers or Other Planning Areas

COAH Approves Sites
Pending Suitability

I

I

I If Not Available

I If Available I

I

I

COAH Returns Plan to Municipality
Directing Identification of Centers
and Amendment of SDRP

COAH Returns Plan and Directs
Municipality to More Suitable
Sites

I

I

Municipality Identifies Center
and Petitions for:
1) Substantive Certification
2) Center Designation
3) Amendment of SDRP Map

Municipality Amends Plan to
Locate Sites Where Infrastructure
Exists (in Other Planning Areasl
Centers)

I
SPC Acts on Center
Designation

I

I

I If No I

I If Yes

I
COAH Returns Plan
for Amendment or
Dismisses Plan

I

I
COAH Approves Site
Pending Suitability
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COAH PROCESS OF GRANflNG RELIEF TO
OBJECTORS BASED ON SDRP

All Charts Must Be Reviewed Within The Context of N..J.A.C. 5:93-13

OBJECTOR RELIEF IN PLANNING AREAS 1 & 2

Municipal Inaction Results in
COAH's Consideration
of Objector's Site

COAH Grants Relief
Pending Site
Suitability
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OBJECTOR RELIEF IN PLANNING AREA 3

Municipal Inaction Results in
COAH's Consideration of
Objector's Site

I
Sufficient Room in Center(s)
and/or Planning
Areas 1 & 2

Insufficient Room in Center(s)
and/or Planning
Areas 1 & 2

I
Objector's Site
Is in Center

Objector's Site Is in Center or
Objector Demonstrates Access
to Infrastructure

Objector's Site
Is Not in Center

COAH
Denies
Relief

COAH Grants
Relief Pending
Site Suitability

1

I

~IfYesl

COAH Grants
Relief Pending
Site Suitability

UNo

COAH Requests OSP
Recommendation On Objector's Site
OSP Forwards
Recommendation to COAH

I

Parties Agree to
Incorporate Site
in Housin2 Element

I
COAH Approves
Pending Site
Suitability

: Mediation Begins
I
Parties Contest OSP
Recommendation

I
COAH Seeks OAL
Recommendation
Based on OSP Report
and Availability of Sites
with Infrastructure
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OAL Issues
Recommendation
I
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or Denies
Relief
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OBJECTOR RELIEF IN PLANNING AREAS 4 & 5

Municipal Inaction Results in
COAH's Consideration of
Objector's Site

I
Sufficient Room In
Centers and/or
in Planning Areas 1 & 2

Insufficient Room in
Centers and/or
Planning Areas 1 & 2

I

I
Objector's Site
Is in Center

COAH Requests OSP
Recommendation on
Objector's Site

Objector's Site Is
Not in Center

I
COAH Grants
Relief Pending
Site Suitability

OSP Forwards
Recommendation
to COAH

COAH
Denies
Relief

Mediation Begins

I
Parties Agree to
Incorporate Site in
Housing Element

I
Parties Contest
OSP Recommendation

I
COAH Approves
Pending Site
Suitability

COAH Transfers Contested
Issues Including OSP
Recommendation to OAL

OAL Issues Recommendation
on Contested Issues

I
COAH Grants or
Denies Relief
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REGIONAL CONTRIBUTION AGREEMENT
COUNlY REVIEW CHECKLIST

COMMUNI1Y AFFAIRS

ACCf:!\!i TO mrl.omF.NT orroR Tl'N I TI F.S

A.

Doe. the propou·d "Rrl:!("ID~nt provJde realt"tlc: houlttnJt opportuolt1e1
vlthl0 convenient Ieee,. to emplo,.eat opportunJtlel'

The Fair Housing Act permits a municipality to transfer up to 50
percent of its low and moderate income housing obligation to a willing
receiving municipality. The terms of this Regional Contribution Agreement (RCA) transfer are determined by individual negotiations between
willing sending and receiving municipalities within the same housing
region.
Recognizing the need for sound comprehensive regional planning, the
Act refers the RCA to the county of the receiving municipality for review
and for submittal of its comments and recommendations to COAH. The
Act indicates that this review shall be performed by the county planning
board or other designated agency and that in its review, the county "shall
consider the master plan and zoning ordinance of the sending and
receiving municipalities, its own county master plan and the State development and redevelopment plan." The results of this review and the
county recommendation are to be by resolution of the county planning
board. At a minimum, the following language is to be incorporated into
the resolution, if the recommendation is positive:
WHEREAS, directed by the New Jersey Council on Affordable Housing, the (receiving) County Planning Board has reviewed this proposal;
and
WHEREAS, the staff of the (receiving) County Planning Board has
examined the Master Plan and Zoning Ordinances of the (sending)
municipality and (receiving) municipality; the Master Plan of (receiving)
County and the State Development Guide Plan; and
WHEREAS, after duly examining all the above cited plans, the staff
of the (receiving) County Planning Board has found that the proposed
Regional Contribution Agreement is in accordance with sound, comprehensive regional planning; that the (receiving) municipality and the
proposed RCA housing locations therein offer convenient access to
employment opportunities; and that the proposed RCA housing would
have access to public transportation;
NOW, THEREFORE BE IT RESOLVED that the (receiving) County
Planning Board recommends approval of the proposed Regional Contribution Agreement between the (sending) municipality and the (receiving) municipality; and
BE IT FURTHER RESOLVED that the (receiving) County Planning
Board recommends that the New Jersey Council on Affordable Housing
approve the proposed Regional Contribution Agreement.
If negative, please develop appropriate language.
In order to conduct this review, the sending municipality must forward
the following documents to the receiving municipality's county planning
board:
1. Master Plan of Sending Municipality.
2. Zoning Ordinances of Sending Municipality.
3. Housing Element of Sending Municipality.
4. Transportation Element of Sending Municipality.
5. 208 Plan of Sending Municipality.
6. Other Regional Plans, if applicable.
7. Regional Contribution Agreement Project Plan.
If both sender and receiver are in the same county, then all necessary
documents are on file except the RCA Project Plan. In that instance,
only a formal review request letter and the RCA Project Plan need be
forwarded.
The Act permits COAH to establish time limits for county review and,
;ince COAH views expedient review of RCAs as crucial, it has imposed
1 45 day limit for the county to complete its review. COAH may provide
1 15 day extension if the county requests such an extension for legitimate
·easons. The 45 days begin when the sending municipality forwards all
he necessary documents as a complete package to the receiving
nunicipality's county planning board with a request for review and
ecommendation. COAH should be copied on the transmittal letter only.
f the county is unable to complete its review within the allotted time,
>r if there is no county planning board or designated county agency,
:OAH shall perform the required review.
To facilitate county review, COAH has developed a four section
:hecklist which is attached. The checklist is to be completed as part of
he county review process and forwarded with the resolution to COAH.
N"hen both the County Planning Board and NJ Housing and Mortgage
'inance Agency feasibility reviews are completed, the RCA will be
.resented to COAH for action.
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Sending Hunie.
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2. Send!"! Hunlc.
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<a) Halter Plan Of:
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_ _ _ _ 'Adopted:
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SEcTION III:
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OTHER AGENCIES
(a)
CASINO CONTROL COMMISSION
General Provisions
Confidential Information
Proposed Amendments: N.J.A.C. 19:40-4.1, 4.2 and

4.8
Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-63c, 69a, 74d, 74e, 74f and 74h.
Proposal Number: PRN 1993-662.
Submit written comments by January 19, 1994 to:
Dennis Daly, Assistant General Counsel
Casino Control Commission
Tennessee and Boardwalk
Atlantic City, New Jersey 08401
The agency proposal follows:
Summary
Section 74 of the Casino Control Act ("the Act"), N.J.S.A. 5:12-1 et
seq., and Casino Control Commission ("Commission") regulations thereunder, N.J.A.C. 19:40-4, set forth standards for the public disclosure of
information and data furnished to or obtained by Commission or the
Division of Gaming Enforcement ("Division"). The proposed amendments also provide standards and procedures for determining whether
information or data is to be considered confidential.
NJ.A.C. 19:40-4.2(a) specifies information and data that is presumed
to be confidential and which will not be released except upon order of
the Commission. Under the current rules, this category includes internal
controls specified in subsection 99a of the Act, the earnings and revenue
of any applicant, licensee or registrant, and information pertaining to
an applicant's criminal and family background. The amendment would,
in addition, include any trade secrets and other proprietary commercial
information; any data in a petition, complaint, patron complaint or
related document that would identify a casino patron; in a patron
complaint, the name of the complainant and any comments made by
a Commission member or staffperson; and the contents of any petition
for confidential status and the information and data for which confidential status is sought, unless and until the petition is finally denied.
The amendment to N.J.A.C. 19:40-4.2(b) provides that any information
or data that is not presumptively confidential will be presumed to be
public information and, unless a petition for confidential status has been
filed or the Commission determines otherwise on its own initiative, will
be released or disclosed to any person upon request. Moreover, any
documents received or considered in a public proceeding conducted by
the Commission or by the Office of Administrative Law, or by any
hearing officer on behalf of the Commission, is also presumed to be
public information. Materials that cannot readily be duplicated, such as
audio or video recordings, would be made available for review in the
Commission's offices, by appointment.
The amendment to N.J.A.C. 19:40-4.2(d) also provides standards and
procedures whereby any person may petition for disclosure of information that is deemed presumptively confidential. Likewise, the proposed
amendment to N.J.A.C. 19:40-4.2(e) provides standards and procedures
for petitions requesting confidential treatment of information that is
deemed to be public information.
Procedures for the processing and determination of such petitions by
the Commission are outlined in proposed N.J.A.C. 19:40-4.2(f). As
proposed, General Counsel of the Commission will evaluate the petition
and any responses thereto, and will issue a written decision. General
Counsel will consider, where applicable, the factors specified in proposed
N.J.A.C. 19:40-4.2(g), including: constitutional, statutory and regulatory
standards relating to confidentiality and public disclosure; relevant case
law; the extent to which disclosure is necessary to foster public confidence
in the integrity of the regulatory process or to explain the basis for any
Commission determination; the confidential interests involved; whether
the subject matter likely to become part of the record in a contested
case; the extent to which the subject matter is otherwise publicly available; the extent to which financial stability is at issue; exporting and
disclosure obligation under securities law and other public policy considerations.

OTHER AGENCIES

Either party may, within three working days, file a written request for
Commission review of such decision. If a timely request for review is
filed, any information for which confidential status is asserted will not
be released or disclosed until the Commission evaluates the petition.
The time restrictions may be extended or constricted to meet the exigencies of the case. Moreover, the chair may impose any restrictions or
conditions required to expedite the process where the filing of a petition
for confidential status interferes with the orderly processing of any
proceeding.
Finally, the proposed amendments to N.J.A.C. 19:41-4.2 make clear
that the new rules do not limit the Commission's authority to refuse
to release or disclose any information or data where confidential treatment is necessary or appropriate to further the policies of the Act or
regulations thereunder. Neither do the new rules require the Commission
to notify persons identified in any document filed with the Commission
prior to public disclosure.
The proposal would amend N.J.A.C. 19:40-4.1 to define terms utilized
in the new provisions, and would also amend N.J.A.C. 19:40-4.8 to refer
to the release or disclosure of information pursuant to a Commission
order in accordance with N.J.A.C. 19:40-4.2.
Social Impact
The proposed amendments provide detailed standards and procedures
for determining whether information or data furnished to or obtained
by the Commission or Division should be treated as confidential. As such,
the amendments should benefit licensees, registrants, applicants and
other persons involved in investigations, hearings, petitions or other
matters before the Commission by ensuring the adequate safeguarding
of confidential information and preventing the negligent or unauthorized
disclosure of confidential information. Similarly, the promulgation of
standards and procedures can be expected to benefit those interested
persons who seek disclosure of materials appropriate for public access.
The amendments should also benefit the regulatory agencies by
establishing guidelines for making these types of determinations.
Economic Impact
The proposed amendments are not anticipated to have any substantial
economic impact. However, to the extent that the new standards and
procedures add certainty and consistency to the determination of confidential status, both the regulatory agencies and petitioners should
benefit from efficient and expedient resolution of such matters.
Regulatory Flexibility Analysis
The standards and procedures in the proposed amendments are
generally applicable to all information furnished to or obtained by the
Commission or Division. It is possible that determinations under the new
provisions will involve a small business as defined by the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq., for example, an enterprise
licensed as a casino service industry. Nonetheless, the rules in N.J.A.C.
19:40-4 must be consistently applied in all cases in order to ensure
procedural fairness to all parties. An exemption for small businesses is
therefore not feasible.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
19:40-4.1 Definitions
The following words and terms, when used in this subchapter shall
have the following meanings unless the context clearly indicates
otherwise.
"Complaint" means any written request for action against an
applicant, licensee or registrant filed with the Commission pursuant
to N..J.S.A. 5:12-108, 109 or 129.
"Confidential information" means any information [of] or data,
furnished to or obtained by the Commission or Division from any
source, which is considered confidential pursuant to the provisions
of N.J.S.A. [5:12-74(d) and (e)] 5:12·74d and 74e, or which is
otherwise confidential pursuant to applicable statutory provisions,
judicial decision or rule of court.
"Patron complaint" means any document filed by or on behalf
of a member of the public with the Commission pursuant to N..J.S.A.
5:12-63f, the purpose of which is to call attention to an incident,
event or circumstance occurring within or relating to a licensed
casino or simulcasting facility.
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"Petition" means any written request for formal agency action
by the Commission including, without limitation, petitions for
declaratory rulings pursuant to N..J.A.C. 19:42-9.1, petitions for
rulemaking pursuant to N..J.A.C. 19:40-3.6, and petitions for exclusion filed by the Division pursuant to N..J.S.A. 5:12-71, N..J.A.C.
19:42-4 and N..J.A.C. 19:48.
"Related document" means any document or exhibit filed in
support of or in opposition to a petition, complaint or patron
complaint.
19:40-4.2 Determination of confidential status
(a) Except as otherwise provided by N.J.S.A. [5:12-74(h)] 5:12-74h
or (b)2 below, all information and data furnished to or obtained by
the Commission or Division which relates to the [internal controls
specified in N.J.S.A. 5: 12-99(a), or to the earnings or revenue of
any applicant, registrant or licensee, or which pertains to an applicant's criminal record, family or background,] following shall be
presumed to be confidential and shall not be released or disclosed
to any person except in accordance with the provisions of [this
subchapter.] N..J.A.C. 19:40-4.8:
1. The internal controls required in N..J.S.A. 5:12-99a and
N..J.A.C. 19:45;
2. The earnings and revenue of any applicant, licensee or registrant, including, without limitation, financial projections and
draft disclosure and transactional documents;
3. Any trade secrets or other proprietary commercial information;
4. The criminal record, family or background of any applicant,
licensee or registrant;
5. In any petition, complaint, patron complaint or related document, the name or any data which would permit the identification
of any casino patron;
6. In a patron complaint, the name and address of the complainant, and any comments or evaluation of the complaint made by
any member of the Commission or its staff; and
7. The contents of any petition for determination of confidential
status filed pursuant to (e) below and the information or data for
which confidential status is sought, unless and until such petition
is finally denied.
(b) The following shall be presumed to be public information and
shall be released or disclosed to any person upon request, unless
a petition for confidential status has been filed under (e) below:
1. Any information or data that is not presumptively confidential
pursuant to (a) above unless the Commission determines, pursuant
to (i) below, that the information data shall not be released;
2. Any document received in evidence or otherwise considered at
any public proceeding conducted by or on behalf of the Commission;
provided, however, that any audio or video recording or other
material that cannot readily be duplicated need only be made
available for re"iew in the offices of the Commission by appointment;
and
3. The license status of any applicant, licensee or registrant and
the place of employment of any licensee or registrant, provided that
such licensee or registrant is employed by a casino licensee.
[(b)](c) Any question concerning whether [or not] a specific item
of information or data within the possession of the Commission or
Division is subject to (a) or (b) above, or is deemed to be confidential information under [N.J.S.A. 5:12-74(d) and (e), or] any other
applicable statutory provision, judicial decision or rule of court, shall
be submitted to the Commission [or its designee] in accordance with
this section for determination [or referral to appropriate authorities].
(d) Any person who seeks disclosure of any information or data
deemed presumptively confidential pursuant to (a) above may file
a petition for public release of confidential information. The petition
shall:
1. Identify, with as much precision as possible, the document or
other material containing the information or data for which release
or disclosure is sought;
2. Cite the factor or factors included in (g) below upon which
reliance is placed for release of the information or data; and
3. Advance reasons or argument as to why the information or
data should be released.
(CITE 25 N..J.R. 5892)

(e) Any person who seeks confidential status for any information
or data that is deemed presumptively public pursuant to (b) above
may petition for confidential status. A petition for confidential status
may be filed at any time and shall:
1. Identify the document or material which contains the assertedIy confidential information or data;
2. Specify those parts of the document or material for which
confidential status is asserted;
3. Cite the factor or factors included in (g) below upon which
reliance is placed for the claim of confidentiality;
4. Advance reasons or argument as to why each specific part of
the document is confidential under the cited authority and not
otherwise subject to release under N..J.A.C. 19:40-4.8(a)l; and
5. Include as an exhibit two edited copies of the document or
material from which the assertedly confidential information or data
has been deleted or blacked out. The edited copies shall clearly
indicate where information has been omitted and shall be available
for immediate release or disclosure to any person upon request.
(f) A petition for public release or for confidential status shall
be processed as follows:
1. General Counsel shall determine whether the petition is in
substantial compliance with the requirements of (d) or (e) above.
If it is determined that the petition is not in substantial compliance,
the petitioner shall be notified in writing as to any deficiencies. The
petitioner shall have five working days from the date of receipt of
such notice to file an amended petition which corrects the noted
deficiencies. Should the petitioner fail to file an amended petition
within five days, or should the amended petition fail to correct the
noted deficiencies, General Counsel may notify the petitioner in
accordance with the provisions of (f)4 below that the petition has
been denied.
2. The Division, and any other party the Commission shall permit
to respond, shall have five business days from the filing of a
completed petition or amended petition, as the case may be, to file
a response to the petition.
3. General Counsel shall evaluate the petition in accordance with
the standards set forth in (g) below, and shall thereafter promulgate
a written decision on the petition for public release or confidential
status, which shall be served upon the petitioner and, if appropriate,
the Division and any other party permitted to respond to the
petition. Any party may request a review of the decision of General
Counsel by the Commission by filing a written request therefor
within three business days of the date of receipt of the decision.
A request for Commission review shall:
i. Specify those parts of the petition or related document for
which confidential status is still asserted;
ii. Explain any objections to the decision of General Counsel; and
iii. Advance reasons or argument in support of the positions
taken pursuant to (f)3i and ii above.
4. If no timely request for Commission review of the decision of
General Counsel is filed, any information determined not to be
confidential shall be released or disclosed to any person upon
request. If a timely request for review is filed, any information for
which confidential status is still asserted shall not be released or
disclosed to any person until the Commission evaluates the petition
in accordance with the standards set forth in (g) below. If the
Commission determines that any information for which confidential
status is sought is not confidential, such information shall be released or disclosed to any person upon request.
(g) In evaluating a petition for public release or for confidential
status:
1. In any proceeding governed by the Uniform Administrative
Procedure Rules, N..J.A.C. 1:1-1.1 et seq., the provisions of N..J.A.C.
1:1-14.1(b) and (c) shall apply.
2. In determining whether section 74 of the Act requires that
information or data be given confidential status, the following factors shall, to the extent applicable, be considered:
i. Constitutional, statutory and regulatory standards relating to
confidentiality of information, including without limitation, N..J.S.A.
10:4-1 et seq., N..J.S.A. 5:12-74 and N..J.A.C. 1:1-14.1(b) and (c);
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ii. Constitutional, statutory and regulatory standards relating to
public disclosure or public availability of information including,
without limitation, N..J.S.A. 47:1A·l et seq.;
iii. Relevant case law;
iv. The extent to which disclosure of the information is necessary
to foster public confidence in the integrity of the regulatory process,
or to explain the basis for any Commission determination;
v. The privacy or confidentiality interests involved;
vi. Whether the subject matter of the petition is or is likely to
become part of the record in a contested case;
vii. The extent to which the subject matter of the petition is
otherwise publicly available;
viii. In cases involving financial information, the extent to which
financial stability is directly at issue in a matter pending before
the Commission;
ix. The reporting and disclosure obligations of a public company
under state or federal securities laws; and
x. Other pertinent public policy considerations.
(h) The Chair may extend or constrict any time frames contained
in (f) above as the exigencies of the case may require. If the normal
schedule for consideration of a petition for confidential status shall
have the effect of interfering with the orderly processing of any
proceeding in which the information or data for which confidential
status is sought is relevant to any determination by the Commission,
the Chair may, in addition, impose any restrictions or conditions
designed to expedite the consideration of such petition.
(i) Nothing in this section shall be deemed to limit the authority
of the Commission to refuse to release or disclose any information
or data, whether or not a petition for confidential status is filed
regarding that information or data, where confidential treatment
is necessary or appropriate to further the policies of the Act and
the regulations promulgated thereunder. Nothing in this section
shall be deemed to require the Commission to notify any person
that he or she is named or otherwise identified in any petition,
complaint, patron complaint or related document filed with the
Commission.
19:40-4.8 Release; notice
(a) Confidential information within the possession of the Commission or Division shall not be released or disclosed in whole or
in part to any person, except:
1.-3. (No change.)
4. Upon presentation of proper identification, to the applicant,
registrant or licensee who furnished the confidential information to
the Commission or Division; [or]
5. Upon presentation of a duly executed and notarized release
authorization by the applicant, registrant, or licensee who furnished
the confidential information, to any person making a written request
for specifically identified confidential information[.]; or
6. Upon order of the Commission in accordance with NJ.A.C.
19:40-4.2.
(b) If confidential information is released or otherwise disclosed
to any person under any circumstances other than those identified
in (a)3 through [(5)] 5 above, written notice of such release or
disclosure shall be given to any applicant, registrant or licensee
affected, unless notice would otherwise imperil the integrity of casino
operations in this State. To the extent known, the notice shall
include:
1.-3. (No change.)
(c) (No change.)
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(a)
CASINO CONTROL COMMISSION
Casino Licensees
Operation Certificate
Proposed Amendments: N.J.A.C.19:4D-l.2;
19:41-1.4; 19:43-6.2,9.1,10.1 and 14.1; 19:45-1.3,
1.10,1.11,1.14,1.32 and 1.34; 19:46-1.10, 1.16,
1.19 and 1.20; and 19:47-2.5,2.6 and 5.2
Proposed New Rules: N.J.A.C. 19:43-7 and 19:47-8.5
Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-35, 63(c), 69, ?O(f), (h), (i) and (j), 96,
99, 100, 104, 106, 119, 121 and 194.
Proposal Number: PRN 1993-663.
Submit written comments by January 19, 1994 to:
Leonard J. DiGiacomo
Senior Counsel
Casino Control Commission
Arcade Building
Tennessee Avenue and Boardwalk
Atlantic City, NJ 08401
The agency proposal follows:

Summary
A casino licensee must obtain an operation certificate prior to opening
and operating a casino for actual gaming. Historically, the Commission
has imposed several standard conditions upon the granting of those
operation certificates. Because these conditions are routinely imposed
on all casino licensees, they satisfy the definition of a rule, N.J.S.A.
52: 14B-2, and are being proposed for codification as such.
For instance, new definitions are added to NJ.A.C. 19:40-1.2 for terms
that are used throughout the standard conditions, such as access badge,
casino licensee, count room, establishment, gaming guide, hard count
room, restricted areas, security podium and soft count room. The definition of operation certificate is also being amended to address the advent
of casino simulcasting.
The proposed amendments to N.J.A.C. 19:41-1.4, 19:43-9.1 and
19:43-10.1, and the new rule found at N.J.A.C. 19:43-7.8, codify the
standard conditions that obligate a casino licensee to maintain a system
for controlling access to restricted areas.
N.J.A.C. 19:43-6.2 establishes the requirements for an approved casino
hotel. The proposed amendments to that section will codify the additional
requirements previously imposed by the standard conditions regarding
Commission and Division of Gaming Enforcement (Division) office
space in the complex, emergency exits and detention facilities.
Additionally, the Commission is proposing for publication several new
rules to be included in N.J.A.C. 19:43-7 on casino licensees. Those new
rules codify the standards that a casino licensee must meet and the
procedures that it must follow in order to obtain an initial or amended
operation certificate.
The proposed amendments to N.J.A.C. 19:43-14.1 add a cross
reference to the new rule on gaming guides, and also make clear that
the Commission's rules governing a casino licensee's advertising do not
apply to any signs or other directional devices that identify the location
of authorized games or the locations from which simulcast wagers may
be made.
The standard conditions obligate casino licensees to maintain a system
that ensures the security of the casino and the casino simulcasting facility
during normal operations as well as during emergencies. The proposed
amendments to N.J.A.C. 19:45-1.3 codify those security requirements.
N.J.A.C. 19:45-1.10 establishes the requirements for a casino licensee's
closed circuit television (CCIV) system. The standard conditions contain
additional requirements regarding a casino licensee's maintenance of
adequate CCIV equipment and supplies as well as its responsibility for
timely complying with requests from the Commission and the Division
for access to the CCIV system, for recording activities capable of being
monitored and for maintaining any video or audio records. The proposed
amendments to N.J.A.C. 19:45-1.10 codify those requirements.
N.J.A.C. 19:45-1.11(b)1 and 7 set forth a non-exhaustive list of the
responsibilities of a casino licensee's surveillance and security departments, respectively. The proposed amendments to those sections codify
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the standard conditions that require surveillance department members
to timely notify their supervisors, the Commission and the Division when
they detect and start recording persons in the establishment who are
suspected of engaging in illegal activities, and that require security
department members to detain those individuals suspected of illegal
activities, provided that they do so consistently with State v. Sanders, 185
N.J. Super. 258 (App. Div. 1982).
The proposed amendments also codify in N.J.A.C. 19:45-1.14, 1.32 and
1.34 the standard conditions regarding alarm and other security devices
for the cashiers' cage and its ancillary areas, and for the count rooms
and the slot booths.
The standard conditions require discard racks on blackjack tables to
be designed to provide a dealer, when the cards are shuffled at the end
of a shoe and at other times set forth in the regulations, with a relatively
reliable means of determining that no cards are missing from the decks
of cards being used in the dealing shoe at the table. The proposed
amendments to NJ.A.C. 19:46-1.10 and N.J.A.C. 19:47-2.6 codify those
conditions.
The proposed amendment to NJ.A.C. 19:46-1.16 codifies the standard
condition that requires casino licensees to make readily available to the
Commission or the Division any device that is used to ensure that the
dice are in a condition to assure fair play and otherwise conform to
the Act and the rules of the Commission.
Dealing shoes at blackjack tables are required to have a mark on their
side that aids a dealer in estimating where to insert the cut card in the
deck after the cards have been shuffled. The proposed amendments to
N.J.A.C. 19:46-1.19 and 19:47-2.5 codify that standard condition.
The proposed amendments to N.J.A.C. 19:46-1.20 require a casino
licensee, prior to using any gaming equipment, to submit each piece of
equipment to the Commission for approval after consulting with the
Division on the review and inspection of the equipment. Those proposed
amendments also codify the standard condition that requires a casino
licensee to deliver to the Division any gaming equipment that the licensee
has confiscated based on its reasonable suspicion that the equipment
has been tampered with, and to deliver to the Division any device that
the licensee has confiscated based on its reasonable suspicion that the
device was present in the casino or casino simulcasting facility in violation
of the act or the rules of the Commission.
N.J.A.C. 19:47-5.2 is proposed to be amended to codify the standard
condition regarding a casino licensee's obligation to notify patrons that
only one-half of certain wagers made at double zero roulette are lost
whenever the winning number is "0" or "00."
NJ.A.C. 19:47-8.5 is a proposed new rule that codifies the standard
condition requiring casino licensees to make available to patrons gaming
guides that have been approved by the Commission.

ditions. Moreover, any economic impact that may result from these rules
is justified given that the rules are necessary for the Commission to
maintain the strict control of the casino industry as required by the
Legislature.
Regulatory Flexibility Statement
No regulatory flexibility analysis is required because the proposed new
rules and amendments will only affect the operation of New Jersey casino
licensees, none of which is a "small business" as defined in the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16, et seq.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
19:40-1.2 Definitions
All words and terms which are defined in the New Jersey Casino
Control Act (P.L. 1977, c.llO, as amended) are used in [these rules
and regulations] the rules of the Commission as defined in that Act.
The following words and terms, when used in [these] the rules [and
regulations] of the Commission shall have the following meanings,
unless the context clearly indicates otherwise.
"Access badge" is defined in NJ.A.C. 19:41-1.4(b).
"Casino licensee" or "licensed casino" means the holder of any
license, issued pursuant to the Casino Control Act, that authorizes
the ownership or operation of a casino and, if applicable, of a casino
simulcasting facility.
"Count room" is defined in NJ.A,C. 19:45-1.32.
"Establishment" means [any premises wherein or whereon any
gaming is done] a casino hotel complex, meeting the requirements
of the Casino Control Act, wherein gaming or simulcast wagering
is conducted or gaming devices are used in connection with gaming.
"Gaming guide" is defined in NJ.A.C. 19:47-8.5.
"Hard count room" is defined in NJ.A.C. 19:45-1.32.
"Operation certificate" means a certificate issued by the Commission which certifies that operation of a casino and, if applicable,
of a casino simulcasting facility conforms to the requirements of
the Act and applicable regulations [and that its personnel and
procedures are efficient and prepared to entertain the public].

Social Impact
The Commission does not anticipate that the proposed new rules and
amendments will have any social impact on anyone other than casino
licensees. The Commission anticipates that the social impact on each
such licensee will be minimal because each licensee has already obtained
and presently holds a valid operation certificate, and the proposed new
rules and amendments are merely intended to codify existing practices
and requirements with which these licensees should be fully familiar.
The substantive requirements reflected in these codified conditions are
significant, however, in their contribution to the strict regulation of casino
gaming, simulcast wagering and the persons involved therein consistent
with the policies set forth in N.J.S.A. 5:12-1b and the overall goals of
the Act.

"Restricted areas" or "restricted casino areas" means the
cashier's cage, the soft count room, the hard count room, the slot
booths and runway areas, the interior of table game pits, the
surveillance room and catwalk areas, the slot machine repair room
and any other area specifically designated by the Commission as
restricted elsewhere in the rules of the Commission in a casino
licensee's operation certificate.

Economic Impact
The Commission anticipates that any economic impact from the
proposed new rules and amendments will be nominal because the requirements established already exist under conditions that have been
imposed at the time the Commission granted operation certificates to
the various casino licensees.
Of course, that existing structure does have economic consequences.
For example, many of the rules in question require that casino licensees
notify the regulators of certain events for which the casino licensees may
incur costs in transmitting the information, and for which the regulators
may incur incidental review costs. Casino licensees may also incur costs
as a result of the rules that require them to maintain space and equipment within their facilities for the use of the Commission and the
Division. However, under the rules as proposed, the Commission anticipates that these and any other costs incurred will be no greater than
the costs that are currently incurred to comply with the standard con-

19:41-1.4 Employee license credentials and access badges; display;
temporary credentials; obligation to obtain renewed
credentials
(a) Each casino key employee and casino employee shall wear in
a conspicuous manner his or her employee license credential issued
by the Commission at all times while employed in the casino room,
the casino simulcasting facility or a restricted [casino] area including,
without limitation, the casino and casino simulcasting facility floors,
the cashiers' cage and satellite cages, the count rooms, the catwalk
areas and the surveillance room.
(b) Each employee of a casino licensee shall wear in a con·
spicuous manner a badge or similar form of identification (an
"access badge") as required pursuant to his or her employer's
internal controls submitted in accordance with NJ.A.C.
19:43-9.1(a)8 for purposes of identifying the restricted areas in the

(CITE 25 NJ.R. 5894)

"Security podium" is defined in NJ.A.C. 19:41-1.4(g)(5).
"Soft count room" is defined in NJ.A.C. 19:45-1.32.

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

Interested Persons see Inside Front Cover

employer's establishment to which that employee may obtain access
in the course of the performance of his or her normal duties.
[(b)](c) No casino licensee shall permit any [casino key employee
or casino employee] of its employees to work in the casino room,
the casino simulcasting facility or [a] any other restricted [casino]
area unless the employee is wearing his or her [license credential]
access badge as required by this section and, in the case of any casino
key employee or casino employee, also is wearing his or her license
credential as required by this section.
[(c)](d) Notwithstanding (a) [and (b)] through (c) above, the
Chairman may, upon written request by a casino licensee and upon
a showing of good cause, exempt certain [position] positions, titles
or persons from the requirements of this section. The Chairman may
delegate the authority to make such determinations to the Director
of the Division of Licensing.
[(d)](e) Each casino licensee shall provide each casino key
employee and casino employee required to wear a Commission
license credential and access badge pursuant to this section with a
license holder, which shall contain the name of the casino hotel
facility and shall permit the prominent display of the information
contained on the license credential and access badge. Thirty days
prior to the use of any such license holder, a casino licensee shall
submit a prototype to the Commission along with a narrative description of the proposed manner in which employees will be required
to wear such holder.
[(e)] (0 A temporary license credential may be issued by the casino
security department of a casino licensee to a casino key employee
or casino employee who does not have the license credential or
access badge on his or her person, or whose license credential or
access badge has been lost or destroyed, to enable the employee
to enter the casino room, the casino simulcasting facility or [a] any
other restricted [casino] area to perform employment duties, if the
casino security department:
1.-2. (No change.)
3. Verifies that the employee is authorized to obtain access to the
restricted areas in which he or she will be working while in
possession of the temporary license credential;
[3.]4. Confirms the above employment, access and licensure information with the supervisor of the employee;
Recodify 4. as 5. (No change in text.)
[5.]6. Immediately notifies the Commission inspection booth in
writing that a temporary license credential has been issued, which
notice shall include:
i. (No change.)
ii. A list of the restricted areas to which the employee may obtain
access while wearing the credential;
Recodify existing ii.-iii. as iii.-iv. (No change in text.)
[(f)](g) A temporary license credential issued pursuant to
[(e)](O above shall:
1. Contain the following information:
i. The name and license number of the employee to whom it was
issued, and the restricted areas to which the employee is permitted
access while wearing the credential;
ii. (No change.)
iii. A conspicuous statement printed on the face thereof which
provides that the credential is void 24 hours after the time of its
issuance;
Recodify existing iii.-iv. as iv.-v. (No change in text.)
2. [Indicate on its face in a conspicuous manner that the temporary credential is] Be void 24 hours after the time of its issuance;
[and
3. Be returned to the casino security department by the employee
to whom it was issued no later than the end of the work shift of
the employee]
3. Be worn in a conspicuous manner by the employee to whom
it is issued;
4. Be sequentially numbered; and
5. Be stored in the offices of the casino security department
adjacent to the casino Door (the "security podium") and distributed
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by that department from that location in accordance with the casino
licensee's internal controls submitted to and approved by the Commission in accordance with NJ.A.C. 19:43-9.1 (a)8.
Recodify (g) as (h) (No change in text.)
[(h)](i) Any holder of a Commission license credential or an
access badge shall promptly report the loss or destruction of [a]:
1. A Commission license credential to the [License Division of
the] Commission[, and] through its Division of Licensing; and
2. An access badge to the casino security department of the casino
licensee by which such holder is employed.
G) As soon as possible following the loss or destruction of a
license credential or an access badge, the person to whom the license
credential or access badge was originally issued shall apply:
1. To the Commission for a replacement license credential [as
soon as possible]; and
2. To the casino licensee's security department for a replacement
access badge.
19:43-6.2 The hotel
(a) No casino license shall be issued unless the casino shall be
located within an approved hotel which conforms in all respects to
all facilities requirements of the Act and unless, in accordance with
sections 1, 6, 27, 70, 83, 98, 100, 103, and 136 of the Act and the
[regulations] rules of the Commission, such approved hotel:
1.-6. (No change.)
7. Contains a closed circuit television (CCTV) system approved
by the Commission;
8. Contains specifically designated and secure areas for the inspection, repair and storage of gaming equipment which, in the case
of each slot machine repair room, shall include, at a minimum:
i. CCTV coverage of the room; and
ii. An alarm device, approved by the Commission, that is connected to each door to the room and that audibly signals, at a
minimum, the security podium whenever a door to the room is
opened;
9. (No change.)
10. Conforms with the provisions relating to barrier-free design
for providing facilities for the physically handicapped in public buildings; [and]
11. Contains facilities suitable for all family, cabaret and pub
entertainment requirements;
12. Has each emergency exit from the casino Door or, if applicable, from the casino simulcasting facility, equipped with:
i. Metal doors covering such exits with a locking mechanism
which permits each such door to be opened only from inside the
casino or casino simulcasting facility without using a key;
ii. An audible alarm system, approved by the Commission, that
produces a loud warning sound, discernible in the vicinity of the
exit, whenever the emergency door is opened and that can only be
deactivated and reset by a key maintained and controlled by the
casino security department; and
iii. An electrical system, approved by the Commission, which
audibly and visually notifies the Division at its offices in the approved hotel whenever each emergency door is opened;
13. Contains adequate enclosed facilities which the casino
licensee shall maintain for the detention of individuals taken into
custody by its security department, the Division or any authorized
law enforcement agency, which facilities shall include, at a
minimum, the following:
i. Separate detention areas for male and female detainees;
ii. A metal door with a one-way mirror;
iii. A bench or other sitting apparatus which is permanently
affixed to the enclosed facility and to which the person in custody
can be handcuffed with as little discomfort to that person as is
reasonably possible under the circumstances.
iv. Adequate lighting and a fire extinguisher, each of which is
inaccessible to the person in custody; and
v. A secured toilet facility that provides reasonable privacy and
safety;
14. Contains suitable space, equipment, partitions and supplies,
adequately maintained by the casino licensee, to meet the Com-
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mission's continuing needs at the facility, including, at a minimum,
the following:
i. A booth and interview room adjacent to the casino floor for
the Commission's inspectors to perform their responsibilities effectively, which shall include monitors in the inspection booth that are
capable of receiving the signal generated by each camera approved
for use as part of the casino licensee's CCTV system;
ii. Adequate parking spaces in the approved hotel, or in lots or
a parking garage ancillary thereto, which are clearly marked for
Commission use only;
iii. Adequate computer equipment, both at the inspection booth
and in the office of the Commission's principal inspector, to meet
the Commission's continuing data-processing and related needs; and
iv. Such other facilities and office space elsewhere in the approved
hotel as the Commission shall direct during the course of performing audit, compliance or other reviews at the approved hotel; and
15. Contains suitable space, equipment, partitions and supplies,
adequately maintained by the casino licensee, to meet the Division's
continuing needs at the approved hotel in order for the Division
to perform its duties and responsibilities effectively, including, at
a minimum, the following:
i. A direct telephone line between the Division's office in the
approved hotel and the monitoring rooms required by N,J.A.C.
19:45-1.10 and the casino licensee's security podium;
ii. Adequate parking spaces in the approved hotel, or in lots or
a parking garage ancillary thereto, which are clearly marked for
Division use only; and
iii. Such other facilities and office space elsewhere in the approved hotel as the Division shall require during the course of
performing audit, compliance or other reviews at the approved hotel.

SUBCHAPTER 7.

OPERATION CERTIFICATE
[(RESERVED)]

19:43-7.1 Operation certificate; standards for issuance
(a) Except for the test period pursuant to N,J.A.C. 19:43-7.2, each
casino licensee responsible for the operation of a casino and a
related casino simulcasting facility, if any, shall obtain an operation
certificate prior to opening such casino or casino simulcasting
facility to the public, and prior to conducting:
1. Gaming in such casino; or
2. Simulcast wagering or any gaming permitted in such casino
simulcasting facility.
(b) To obtain an operation certificate, each casino licensee shall
establish to the satisfaction of the Commission that:
1. The casino and, if applicable, the casino simulcasting facility
comply in all respects with the applicable requirements of the Act
and the rules of the Commission;
2. The casino licensee has implemented necessary management
controls and security precautions for the efficient operation of the
casino and any applicable casino simulcasting facility;
3. The casino and simulcasting personnel are properly trained
and licensed for the efficient performance of their respective
responsibilities; and
4. The casino and casino simulcasting facility are prepared in all
respects to receive and entertain the public.
(c) Each operation certificate granted by the Commission to a
casino licensee shall include, at a minimum, the following information:
1. A statement that such casino licensee has complied with
N,J.S.A. 5:12-96a and with (b) above;
2. A list itemizing the authorized games, by category and number,
that are permitted in the casino and, if applicable, the casino
simulcasting facility; and
3. A list of those areas, not otherwise enumerated explicitly in
N,J.S.A. 5:12-43.1 or elsewhere in the rules of the Commission, which
the Commission has specifically designated as a restricted area.
19:43-7.2 Operation certificate; test period
(a) Prior to the issuance of an operation certificate for its casino
and casino simulcasting facility, if any, each casino licensee shall
successfully complete an evaluation or test period in accordance with
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such terms and conditions as are reasonably calculated to allow the
Commission to assess the licensee's entitlement to the issuance of
such certificate.
(b) The evaluation or test period shall commence on such date
and at such time as the Commission shall establish, and shall
continue thereafter until further order of the Commission.
(c) Whenever the Commission delegates to one or more of its
members the authority to evaluate a casino licensee's successful
completion of a test period, the member or members, acting jointly,
shall be authorized to do any of the following unless the full
Commission has otherwise reserved that authority to itself:
1. Establish the original length of time and the hours during
which such test shall be conducted;
2. Terminate, restrict, limit, extend or otherwise modify such test
period or the hours thereof;
3. Upon determining that the casino licensee has successfully
completed the test period, establish the effective date of the operation certificate and the scope of the casino licensee's authority to
conduct gaming and, if applicable, simulcast wagering thereunder;
and
4. Order the casino licensee to take whatever actions are
necessary to preserve the policies of the Act and to assure an
effective evaluation of the casino licensee during such test period
including, among other things, permitting, limiting, restricting or
prohibiting the casino licensee from:
i. Accepting coin at the slot machines or currency at the table
games during all or any part of such period; and
ii. Allowing the count rooms to process cash.
19:43-7.3 Operation certificate; blueprints of the casino floor,
casino simulcasting facility and any other restricted
areas
(a) Prior to the issuance of an operation certificate and the
commencement of gaming or simulcast wagering, each casino
licensee shall obtain Commission approval for the final blueprints
of its casino floor, casino simulcasting facility, if any, and any other
restricted areas.
(b) Each blueprint required by (a) above shall be filed with the
Commission and served on the Division, shall be drawn to oneeighth inch scale, shall be certified by an architect licensed to
practice in New Jersey and shall depict, at a minimum, the location
of the following:
1. The casino floor and any casino simulcasting facility, including,
at a minimum, the following information associated therewith:
i. A grid which is consecutively numbered to show the unique
location of each pit and each table game therein, and of each slot
machine, bill changer, automated coupon redemption machine,
credit voucher machine and self-service pari-mutuel machine (each
such number to be known as a location number), and which divides
the space on the casino Door on which slot machines are permitted
into consecutively numbered or lettered zones (each a zone number
or letter); and
ii. For the casino room and the casino simulcasting facility, if
any, the proposed total square footage of each and a clear delineation of the respective perimeter of each;
2. Each gaming pit, noting its pit location number;
3. Each table game, noting its pit and table game location
number;
4. Each CCTV camera, noting its type and number;
5. Each slot booth, noting its number;
6. Each cashier's cage and its component offices and areas;
7. Each separate master coin bank;
8. Each window at the cashiers' cage, noting its number;
9. Each count room;
10. Each slot machine, noting its location number and zone;
11. Each bill changer, noting its location number;
12. Each slot stool authorized for use, noting its number, if any;
13. Each automated coupon redemption machine, noting its location number;
14. Each satellite cage and its component offices and areas;
15. Each coin vault;
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16. Each area approved for the storage of gaming chips or plaques
pursuant to N..J.A.C. 19:46-1.6(c)3 or (d)3;
17. Each room or area approved for the storage of dice or playing
cards;
18. Each other room or area that is accessible directly from the
casino Door;
19. For those establishments with a casino simulcasting facility:
i. Each simulcast counter and any ancillary simulcast counter,
along with their component offices, areas and equipment required
by NJ.A.C. 19:45-1.14A(h) or (d);
ii. Each credit voucher machine, noting its location number; and
iii. Each self-service pari-mutuel machine, noting its location
number; and
20. Each other area or room designated by the Commission.
(c) Each casino licensee, after obtaining Commission approval of
its final blueprints, shall not commence gaming or simulcast wagering until a copy of such blueprints has been delivered to, and receipt
thereof acknowledged by an authorized person at, each of the following:
1. The Commission's inspection booth in the establishment;
2. The office of the Commission's principal inspector in the
establishment;
3. The Operations Unit of the Commission's Division of Compliance;
4. The Division's office in the establishment;
5. The Division's Casino Operation Section in Atlantic City;
6. The casino licensee's security podium; and
7. The casino licensee's monitoring rooms required by N..J.A.C.
19:45-1.10.
19:43-7.4 Operation certificate; master lists of approved slot
machines and table games
(a) Prior to the issuance of an operation certificate and the
commencement of gaming or simulcast wagering, each casino
licensee shall file with the Commission, at the office of the Commission's principal inspector in the establishment, and serve on the
Division, at its office in the establishment, a comprehensive list of
the table games in its casino and casino simulcasting facility, if any
(the Table Games Master List), and similarly shall file and serve
a list of the slot machines in its casino (the Slot Machine Master
List).
(b) At a minimum, each Slot Machine Master List shall list each
slot machine consecutively by location number and shall contain
the following information:
1. The date on which the list was prepared;
2. A description of each slot machine by:
i. Asset, model and serial number;
ii. Computer program number;
iii. Denomination; and
iv. Manufacturer and machine type, noting with particularity
whether the machine is a high-boy, has a bill changer attached, or
is a progressive machine;
3. The location at which each slot stool is installed;
4. A cross reference for each slot machine by zone and serial
number; and
5. Such other information as the Commission may require.
(c) At a minimum, each Table Game Master List shall contain
the following information:
1. The date on which the list was prepared;
2. A description of each table by:
i. Type of authorized game;
ii. Location number; and
iii. Serial and table number; and
3. Such other information as the Commission may require.
(d) Each casino licensee, after obtaining permission to alter,
modify or reconfigure its casino Door or casino simulcasting facility
and the authorized games therein, shall file and serve, in accordance
with (a) above, updated master lists of its table games and slot
machines to reflect the changes that the Commission has approved.
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19:43-7.5 Operation certificate; effective date; duration
(a) Upon the successful completion of the test period, the Commission shall establish the effective date of each operation certificate
and the scope of the casino licensee's authority to conduct gaming
and, if applicable, simulcast wagering thereunder.
(b) Subject to the Commission's authority to revoke, suspend,
limit or otherwise alter an operation certificate in accordance with
the terms of the Act and the rules of the Commission, each such
certificate, once issued, shall remain in full force and effect indefinitely under such terms and conditions as the Commission may
impose, and shall not be altered, modified or amended except in
accordance with the Act and the rules of the Commission.
(c) The continued effectiveness of each such certificate shall be
a prerequisite for the casino or casino simulcasting facility to which
it applies to remain open to the public for the conduct of gaming
or simulcast wagering.
19:43-7.6 Operation certificate; amendment to conform to
approved alterations
(a) Each casino licensee shall file with the Commission and serve
on the Division, in a manner and in a format prescribed by the
Commission, each proposed physical alteration to its casino or
casino simulcasting facility which relates to the continued effectiveness of its original operation certificate and any approved amendments thereto, including, without limitation, a change to any of the
following:
1. The number of authorized games to be played in the casino
and casino simulcasting facility, if any;
2. The configuration or Door plan of the casino or casino
simulcasting facility; and
3. Any other restricted area.
(b) Within three business days ofa casino licensee filing a change
governed by (a) above, the Commission and the Division shall review
such change for compliance with the Act and the rules of the
Commission. Unless the Commission notifies the casino licensee in
writing that the change is disapproved, the casino licensee, after
obtaining all approvals required by Federal, State or local government officials and providing a copy or other acceptable written
evidence of such approvals to the Commission and the Division, may
begin implementing such change upon the earlier of the following:
1. The expiration of such three-day period; or
2. Receipt of written Commission approval for the change.
(c) Each casino licensee, upon final completion of any proposed
change to its facility governed by (a) above, shall notify the Commission and the Division thereof by filing, at a minimum, a revised
blueprint in the manner prescribed by N..J.A.C. 19:43-7.3(c). Each
such blueprint shall be in a format consistent with NJ.A.C. 19:43-7.3
and, in addition to depicting the change that is made to the applicable items enumerated in N..J.A.C. 19:43-7.3(b), shall include the
following:
1. A comparison showing:
i. The authorized square footage of the casino room and any
applicable casino simulcasting facility in effect immediately prior
to initiating any change for which approval is sought; and
ii. The change made to such square footage after giving effect
to the proposal for which approval is sought;
2. A clear delineation of the change, if any, made to the perimeter
of the casino room and of the casino simulcasting facility, if any;
and
3. A narrative from the architect who is certifying the blueprints
that clearly describes the change being made by the proposal, noting
with particularity any such change to the perimeter of the casino
Door or of the casino simulcasting facility.
(d) The Commission and the Division shall inspect the physical
change depicted on the blueprint to ensure that it conforms to the
previously submitted plans for such proposed change and any
properly filed amendments thereto. Following such inspection, the
Commission shall notify the casino licensee in writing as to which
physical change is approved and which is rejected, whereupon the
operation certificate shall be amended to conform to the inspected
and approved physical change.
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(e) For purposes of this subchapter, a "business day" shall be
a calendar day other than:
i. A Saturday or Sunday; or
ii. Any day on wbich the Commission's main offices are closed
because of Federal, State or local holiday, inclement weather, or
like circumstance.
19:43-7.7 Operation certificate; temporary amendments for
alternate pit configurations
(a) Except as otherwise provided in this section, each casino
licensee shall configure the pits in its casino or casino simulcasting
facility strictly in accordance with the blueprints provided to the
Commission and the Division at the time the operation certificate
originally was issued.
(b) Each casino licensee may temporarily reconfigure, for an
initial period not to exceed 30 days, one or more pits by filing an
alternate configuration for each such pit with the Commission and
the Division at least three business days prior to implementing such
alternate configuration. Within that three-day period the Commission shall notify the casino licensee whether the alternate configuration is approved.
(c) The Commission shall issue a temporary certificate of operation authorizing, for an initial period of no more than 30 days, each
approved alternate pit configuration. Each such alternate pit shall
not exceed the dimensions approved for the pit that existed immediately prior to the reconfiguration.
(d) Each casino licensee, upon application in accordance with this
section, may obtain one extension of no more than 30 days for each
temporary certificate of operation issued hereunder.
(e) Each casino licensee shall obtain any other changes to the
configuration of the pits in its casino and casino simulcasting
facility, if any, in accordance with N..J.A.C. 19:43-7.6.
(f) Each pit operating under an approved configuration shall
have an electrical system, approved by the Commission, which
enables a pit clerk or a pit supervisor to transmit a signal that
is audibly and visually reproduced in each of the following locations
whenever there is an emergency in the pit:
1. The monitoring rooms required by N..J.A.C. 19:45-1.10;
2. The casino security department; and
3. The Division's office in the casino hotel.
19:43-7.8 Access to restricted areas
(a) No casino licensee shall permit any person to have access to
any restricted area, including the casino room and any applicable
casino simulcasting facility, unless such access is consistent with
the policies of the Act and is obtained in accordance with such
procedures as are set forth in the Act or the rules of the Commission.
(b) Notwithstanding (a) above, each member of the public, during
or incident to gaming or simulcast wagering activity as a player,
shall have unfettered access to the areas of each casino and casino
simulcasting facility that are designed to be used by players during,
or incident to, such activity, except that any such member shall be
denied access thereto if otherwise provided in the Act or the rules
of the Commission, including, but not limited to, the following:
1. Persons excluded or excludable under N..J.S.A. 5:12-71 and
N..J.A.C. 19:48;
2. Employees of casino licensees prohibited from wagering at any
game or on casino simulcasting under N..J.S.A. 5:12-100n and
N..J.A.C. 19:55-2.8;
3. Underage persons prohibited from gaming and simulcast wagering under N..J.S.A. 5:12-119a and N..J.A.C. 19:42-5.9;
4. Persons seeking to play the game of blacl\iack to whom the
provisions of NJ.A.C. 19:47-2.3(j) apply; and
5. Players required by a casino licensee to leave the game of poker
under N..J.A.C. 19:47-14.16.
(c) Nothing in this section shall limit the authority of Commission members or employees and Division employees or agents
from obtaining access to restricted areas during the performance
of their respective duties and responsibilities in accordance with the
Act and the rules of the Commission.
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19:43-9.1 Employee internal controls submission
(a) Each casino licensee or applicant shall, pursuant to N.J.S.A.
5:12-99, submit an original and three copies to the Commission of
a description of its internal procedures and administrative and accounting controls concerning employee licensing requirements.
Unless otherwise directed by the Commission, an initial submission
shall be made at least 60 days prior to the projected date of issuance
of a certificate of operation. Each such submission shall be prepared
and maintained in a format provided by the Commission; shall
contain narrative and, where appropriate, diagrammatic representations of the internal control system to be utilized by the casino
licensee or applicant, and shall address, without limitation, the
following employee licensing requirements:
1.-5. (No change.)
6. Procedures used to assure the timely renewal of employee
licenses; [and]
7. Procedures for the use of license credential holders; and
8. Procedures and a control plan for readily identifying each
employee of a casino licensee who is permitted, during the normal
course of performing his or her duties or during emergencies, to
have access to one or more restricted areas, and for issuing temporary license credentials and plenary access badges.
(b)-(c) (No change.)
19:43-10.1 Vendor internal controls submission
(a) Each casino licensee or applicant shall, pursuant to N.J.S.A.
5:12-99, submit an original and three copies to the commission of
a description of its internal procedures and administrative and accounting controls concerning compliance with the vendor licensing
and approval requirements of N.J.S.A. 5:12-92 and 104b. Unless
otherwise directed by the Commission, an initial submission shall
be made at least 60 days prior to the commencement of purchasing
operations by the casino licensee or applicant. Each such submission
shall be prepared and maintained in a format provided by the
Commission; shall contain narrative descriptions of the internal
control system to be utilized by the casino licensee or applicant, and
shall address, without limitation, the following vendor licensing and
approval requirements:
1.-5. (No change.)
6. Procedures governing [the issuance of] temporary [casino] access credentials that identify those vendors, including construction
contractors, who are authorized, along with their employees, to have
access to the casino, the casino simulcasting facility or any other
restricted area during the course of performing any work on the
site of the establishment pursuant to the terms of an agreement
with a casino licensee;
7.-8. (No change.)
(b)-(c) (No change.)
19:43-14.1 Applicability of advertising regulations
(a) (No change.)
(b) The following notices and communications shall not be
deemed advertisements for purposes of this chapter, but shall be
subject to any review and approval by the Commission otherwise
required by the Act or by regulation:
1. Any [signage,] sign, notice, or other information required to
be provided by the Act or by regulation, induding, without limitation,
the following:
i.-ii. (No change.)
iii. [Printed gaming guides containing information about the rules
of the games, payoffs of winning wagers and odds, in accordance
with section l00(f) of the Act] Gaming guides approved pursuant
to N..J.A.C. 19:47-8.5;
iv.-v. (No change.)
2. Any [signage] signs or other directional devices contained in
a casino or casino simulcasting facility for the purpose of identifying
the location of [approved] authorized games or the locations from
which simulcast wagers may be made; and
3. (No change.)
19:45-1.3 Licensee's system of internal controls
(a) Each casino licensee shall submit to the Commission and
Division a description of its system of internal procedures and
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administrative and accounting controls in accordance with section
99 of the Act. Such submission shall be made at least 60 days before
gaming operations are to commence, unless otherwise directed by
the Commission. Each such submission shall contain both narrative
and diagrammatic representations of the internal control system to
be utilized by the licensee and shall include, without limitation, the
following:
1. Administrative controls which include, without limitation, the
procedures and records that are concerned with the decision making
processes leading to management's authorization of transactions;
[and]
2. Accounting controls which have as their primary objectives the
safeguarding of assets and the reliability of financial records and
are consequently designed to provide reasonable assurance that:
i.-iii. (No change.)
iv. The recorded accountability for assets is compared with existing assets at reasonable intervals and appropriate action is taken
with respect to any differences; and
3. Procedures and controls for ensuring, through the use of the
casino security department, that the casino and casino simulcasting
facility are constantly secure during normal operations and any
emergencies due to malfunctioning equipment, loss of power, any
natural disaster or any other cause.
(b)-(d) (No change.)
19:45-1.10 Closed circuit television system!::]; surveillance
department control; surveillance department restrictions
(a) Each casino licensee shall install in its establishment a closed
circuit television (CCTV) system according to specifications herein
and shall provide timely access, on the licensee's premises, to the
system or its signal by the Commission [and/or] or the Division upon
request. Each casino licensee, and each member of its surveillance
department, shall timely comply with a request from the Commission or the Division for the licensee to perform, at a minimum,
any of the following:
1. Display on the monitors in the monitoring room or the Commission inspection booth any event capable of being monitored on
the CCTV system; and
2. Make a video and, if applicable, audio recording of, and take
a still photograph of, any event capable of being monitored on the
CCTV system.
i. The casino licensee shall preserve and store each such recording or photograph in accordance with the directions of the Commission or the Division.
ii. The Commission and the Division shall have unfettered access
to each recording or photograph and, upon the request of either,
the casino licensee and its personnel shall be denied access thereto.
(b) The closed circuit television system shall include, but need
not be limited to, the following:
1. Light sensitive cameras with zoom, scan, and tilt capabilities
to effectively and clandestinely monitor in detail and from various
vantage points, the following:
i.-ii. (No change.)
iii. The operations conducted at and in the cashiers' cage and each
office and area ancillary thereto;
iv.-x. (No change.)
2. Video units [with time and date insertion capabilities] for taping
[what is being viewed] the closed-circuit signal produced by any
camera of the system. At a minimum, each such unit shall be:
i. Capable of superimposing the time and date of the recording
on each video tape used with the unit; and
ii. Equipped with a meter, counter or other device that enables
an operator of the unit to identify the point on such tape at which
a particular event was recorded;
3. Audio capability in the soft count room; [and]
4. One or more monitoring rooms in the establishment which
[shall be in use at all times by the employees or agents of), through
the surveillance department [of) employees or agents assigned thereto by the casino licensee [assigned to], shall constantly monitor the
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activities in the casino [and], the casino simulcasting facility and [to
be] elsewhere in the establishment where CCTV coverage is available, and which:
i. May be used as necessary by the inspectors and agents of the
Commission and Division[.]; and
ii. Each such room shall contain, as required by the Commission,
adequate equipment and supplies for the effective performance of
the activities to be conducted therein; and
5. (No change.)
(c) (No change.)
(d) [The] Each casino licensee shall [be required to] maintain a
surveillance log of all surveillance activities in the monitor room.
The log shall be maintained by monitor room personnel and shall
[include, at] be stored securely, in a manner approved by the Commission, within the surveillance department in accordance with the
retention schedule set forth in N,J.A.C. 19:45-1.8(c)2iii. At a
minimum, the following information shall be recorded in a
surveillance log:
1. Date and time [of) each surveillance commenced;
2. [Persons initiating] The name and license credential number
of each person who initiates, performs, or supervises the
surveillance;
3. Reason for surveillance, including the name, if known, alias
or description of each individual being monitored, and a brief
description of the activity in which the person being monitoring is
engaging;
4. The times at which each video or audio tape recording is
commenced and terminated;
5. The time at which each suspected criminal offense is observed,
along with a notation of the reading on the meter, counter or device
required by (c)2ii above that identifies the point on the video tape
at which such offense was recorded;
Recodify existing 4. and 5. as 6.-7. (No change in text.)
[6.]8. [Record] A complete description of the time, date and, if
known, the cause of any equipment or camera malfunctions, and
the time at which the security department was apprised of the
malfunction.
(e)-(h) (No change.)
(i) Each casino licensee shall prominently display a notice in each
of its monitoring rooms that advises those present in the room that
a casino licensee and its employees are obligated to cooperate with
the Commission and the Division, and which notes with particularity
those items enumerated in (a) above.
19:45-1.11 Casino licensee's organization
(a) (No change.)
(b) In addition to satisfying the requirements of (a) above, each
casino licensee's system of internal controls shall include, at a
minimum, the following departments and supervisory positions. Each
of these departments and supervisors shall be required to cooperate
with, yet perform independently of, all other departments and
supervisors. Mandatory departments are as follows:
1. A surveillance department supervised by a casino key employee
holding a license endorsed with the position of director of
surveillance. The supervisor of the surveillance department shall be
subject to the reporting requirements specified in (c) below. The
surveillance department shall be responsible for, without limitation,
the following:
i.-vii. (No change.)
viii. The detection of the presence in the establishment of any
person who is required to be excluded pursuant to N,J.S.A. 5:12-71
or N,J.A.C. 19:48-1.7, or of any person who is prohibited from
entering a casino or a casino simulcasting facility pursuant to
N,J.S.A. 5:12-119a;
Recodify viii. as ix. (No change in text.)
[ix.]x. [The] Providing timely notification [of) to appropriate
supervisors, the Commission, and the Division upon [the detection
and taping] detecting, and also upon commencing video or audio
recording of, any person who is engaging in or attempting to engage
in, or who is reasonably suspected of cheating, theft, embezzlement,
or other illegal activities, including those activities prohibited in
Article 9 of the Act; [and]
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xi. Providing timely notification to appropriate supervisors, the
Commission and the Division upon detecting, and also upon commencing video or audio recording of, any person who is required
to be excluded pursuant to N..J.S.A. 5:12-71 or N..J.A.C. 19:48-1.7,
or any person who is prohibited from entering a casino or a casino
simulcasting facility pursuant to N..J.S.A. 5:12-119a; and
Recodify x. as xii. (No change in text.)
2.-6. (No change.)
7. A security department supervised by a casino key employee
holding a license endorsed with the position of director of security.
The security department shall be responsible for the overall security
of the establishment including, without limitation, the following:
i.-v. (No change.)
vi. The detainment [for] of each individual as to whom there is
probable cause [of persons that may be involved in illegal acts] to
believe that he or she has engaged in or is engaging in conduct
that violates N..J.S.A. 5:12-113 through 116, inclusive, for the
purpose of notifying law enforcement or Commission authorities;
vii. The control and maintenance of a system for the issuance of
[Temporary Access Badges] temporary license credentials, employee
access badges and vendor access credentials;
viii. The recordation of any and all unusual occurrences within
the casino and casino simulcasting facility for which the assignment
of a security department employee is made. Each incident, without
regard to materiality, shall be assigned a sequential number and,
at a minimum, the following information shall be recorded in indelible ink in a bound, laboratory-type notebook from which pages
cannot be removed and each side of each page of which is sequentially numbered:
(1)-(5) (No change.)
(6) The security department employee assigned[.];
ix. The communication in writing to the supervisor of the credit
department of accurate and verifiable information which may be
relevant in determining a patron's credit worthiness;
x. The identification and removal of any person who is required
to be excluded pursuant to N..J.S.A. 5:12-71 or N..J.A.C. 19:48-1.7,
or of any person who is prohibited from entering a casino or a casino
simulcasting facility pursuant to N..J.S.A. 5:12-119a; and
xi. The performance of all duties and responsibilities in accordance with the procedures and controls submitted and approved
pursuant to N..J.A.C. 19:45-1.3(a)(3).
8.-10. (No change.)
(c)-(f) (No change.)
19:45-1.14 Cashier's cage; satellite cages; master coin bank; coin
vaults
(a)-(b) (No change.)
(c) The cage shall be designed and constructed to provide maximum security for the materials housed therein and the activities
performed therein; such design and construction shall be, at a
minimum, as effective as the following:
1. (No change.)
2. Manually triggered silent alarm systems for the cage, its ancillary office space and any related casino vault, which systems shall
be connected directly to the monitoring rooms of the closed circuit
television system, the security department office, and the Division
office;
3.-4. (No change.)
(d)-(h) (No change.)
19:45-1.32 Count rooms; characteristics
(a) [Each] Except as provided in (d) below, each casino licensee
shall have immediately adjacent to the cashier's cage a room, to be
known as the "count room," specifically designated, designed and
used for counting the contents of drop boxes [and], slot cash storage
boxes, slot drop buckets and slot drop boxes [which shall be known
as the "count room"].
(b) The count room shall be designed and constructed to provide
maximum security for the materials housed therein and for the
activities conducted therein[, to include, at a minimum,]. Each casino
licensee shall design and construct a count room with, at a
minimum, the following security measures:
(CITE 25 N..J.R. 5900)

1. A metal door installed on each entrance and exit;
2. Each entrance and exit door shall be equipped with [two]:
i. Two separate locks [securing the interior of the count room,
the keys to which shall be];
ii. An alarm device, approved by the Commission, which audibly
signals the monitoring rooms required by N..J.A.C. 19:45-1.10, the
casino security department and the Division's office in the approved
hotel whenever a door to the count room is opened at times other
than those times for which the casino licensee has provided prior
notice pursuant to N..J.A.C. 19:45-1.33(b) or 1.43(b); and
iii. A light system, approved by the Commission, which illuminates one or more lights in the monitoring rooms required by
N..J.A.C. 19:45-1.10, in the Division's office in the approved hotel,
at each count room door, and at such other locations as the Commission may require, for purposes of maintaining constant
surveillance on whether each count room door is open or closed;
3. Each lock required by (b)2i above shall be controlled by a key
which is different from [each other and from the]:
i. The key to the other lock on that door;
ii. The keys to the locks securing the contents of [the] each drop
box [and], slot cash storage box, and [one key] slot drop box; and
iii. The keys to the locks of each slot drop bucket compartment;
4. The key to one of the locks required by (b)2i above shall be
maintained and controlled by the casino security department in a
secure area within the casino security department, access to which
may be gained only by a security supervisor, and the key to the other
[key] lock shall be maintained and controlled by a Commission
inspector; and
[2.] 5. The casino security department shall establish a sign-out
procedure for all keys removed from the security department[; and
3. An alarm device connected to the entrance of the count room
in such a manner as to cause a signaling to the monitors of the
closed circuit television system and to the Division's office in the
establishment whenever a door to the count room is opened].
(c) (No change.)
(d) [The count room designated for counting] Each casino
licensee may count the contents of slot drop buckets and slot drop
boxes [, if] in a different room, to be known as the "hard count
room," from that used for counting the contents of drop boxes and
slot cash storage boxes, in which event the latter room shall be
known as the "soft count room." In all other respects the hard count
room shall [meet all] comply with the requirements [contained in
(a) through (c) above] of this section, except [for the requirements
concerning audio capabilities] that the hard count room need not
contain the audio equipment required by (c)2i and (c)2iii above.
In addition, the hard count room shall contain:
1. A fixed-door type or hand-held metal detector to inspect all
persons exiting the hard count room; and
2. [A] In addition to the light system required by (b)2iii above,
a separate light system or other device approved by the Commission
which shall provide a continuous visual signal at the count room
door, the Commission booth and such other locations as the Commission may require whenever any access door to the count room
is open while the system is activated. [The] Such light system or
device shall be in operation only upon activation by a Commission
inspector pursuant to N..J.A.C. 19:45-1.43(i)8ii and, during such
operation, shall:
i. [Maintain the] Provide to the designated locations a continuous
visual signal whenever any door to such room is opened and until
the system is reset or deactivated; and
ii. Be [designed so as to permit its activation, deactivation or
resetting] deactivated or reset only by a Commission inspector.
19:45-1.34 Slot booths
(a) (No change.)
(b) [The] Each slot booth shall be designed and constructed to
provide at all times maximum security for the materials housed
therein and for the activities performed therein. At a minimum, each
slot cashier window shall be equipped with an electrical system,
approved by the Commission, which enables a slot cashier or other
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authorized person in the booth to transmit a signal that is audibly
and visually reproduced in each of the following locations whenever
an emergency exists:
I. The monitoring rooms required by NJ.A.C. 19:45-1.10;
2. The casino security department of the casino licensee; and
3. The Division's office in the casino hotel.
19:46-1.10 Blackjack table; card reader device; physical
characteristics; inspections
(a)-(h) (No change.)
(i) In order to collect the cards at the conclusion of a round of
playas required by NJ.A.C. 19:47-2.6(i) and at such other times
as provided in the roles of the Commission, each blackjack table
shall have a discard rack securely attached to the top of the dealer's
side of the table immediately in front of or to the right of the dealer.
The height of each discard rack shall equal the height of the cards,
stacked one on top of the other, contained in the total number of
decks that are to be used in the dealing shoe at that table; provided,
however, that a taller discard rack may be used if such rack has
a distinct and clearly visible mark on its side to show the exact
height for a stack of cards equal to the total number of cards
contained in the number of decks to be used in the dealing shoe
at that table. Whenever a double shoe is used at a blackjack table,
the same number of decks shall be used in each side of the double
shoe, and the height and marking requirements as set forth above
for that table's discard rack shall be determined from the number
of decks used in one side of the shoe.
19:46-1.16 Dice; receipt; storage; inspections and removal from use
(a)-(d) (No change.)
(e) All dice shall be inspected and distributed to the gaming tables
in accordance with one of the following applicable alternatives:
1. Alternative No.1: Distribution to and inspection at craps or
sic bo tables:
i. (No change.)
ii. At the time of receipt, a [box person] boxperson at each craps
table and the floorperson at each sic bo table, in order to ensure
that the dice conform to the Act and the roles of the Commission
and are otherwise in a condition to assure fair play, shall, in the
presence of the dealer, inspect the dice given to him or her with
a micrometer or any other approved instrument which performs the
same function, a balancing caliper, a steel set square and a magnet,
which instruments shall be kept in a compartment at each craps table
or pit stand[, to assure that the dice conform to Commission standards and are otherwise in a condition to assure fair play] and shall
be at all times readily available for use by the Commission or the
Division upon request of either;
iii.-iv. (No change.)
2. Alternative No.2: Distribution to and inspection at the pit
stand:
i.-ii. (No change.)
iii. [The] To ensure that the dice conform to the Act and the roles
of the Commission and are otherwise in a condition to assure fair
play, the dice shall be inspected with a micrometer or any other
approved instrument which performs the same function, a balancing
caliper, a steel set square and a magnet, which instruments shall
be kept at the pit standi, to assure that the dice conform to Commission standards and are otherwise in a condition to assure fair
play] and shall be at all times readily available for use by the
Commission or the Division upon request of either. The inspection
shall be performed on a flat surface which allows the dice inspection
to be observed through closed circuit television cameras and by any
persons in the immediate vicinity of the pit stand.
iv. (No change.)
v. The pit boss shall place extra sets of dice for dice reserve in
the pit standi.], as follows:
(1)-(2) (No change.)
3. Alternative No.3: Inspection in primary storage area and
distribution to tables:
i. (No change.)
ii. The dice shall be inspected with a micrometer or any other
approved instrument which performs the same function, a balancing
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caliper, a steel set square and a magnet to [assure] ensure that the
dice conform to [Commission standards] the Act and the roles of
the Commission and are otherwise in a condition to assure fair play.
These instruments shall be maintained in the storage area and shall
be at all times readily available for use by the Commission or the
Division upon request of either.
iii.-vi. (No change.)
vii. A micrometer or any other approved instrument which
performs the same function, a balancing caliper, a steel set square
and a magnet shall also be maintained in a locked compartment
in each pit stand, and each such instroment shall be at all times
readily available for use by the Commission or the Division upon
request of either.
viii. (No change.)
(f)-(l) (No change.)
19:46-1.19 Dealing shoes
(a)-(c) (No change.)
(d) [A] Each dealing shoe shall be designed and constructed [to
contain any feature] with such features as the Commission may
require to maintain the integrity of the game [and] at which such
shoe is used. Such features shall include, at a minimum, [shall
adhere to] the following [specifications]:
1. (No change.)
2. The sides of the shoe below the base plate shall be transparent
or have a transparent sealed cutout; [and]
3. A stop underneath the top of the face plate shall preclude the
next card to be dealt from being moved upwards for more than oneeighth inch distance; and
4. Each dealing shoe used in blackjack shall have a mark on the
side of the shoe that enables the dealer, after aligning the stack
of cards against the shoe in accordance with NJ.A.C. 19:47-2.5(d),
to insert the cutting card in such stack so tbat approximately one
quarter of the stack is behind tbe cutting card.
(e) A baccarat dealing shoe, in addition to meeting the requirements of (d)1 througb 3 above, shall also adhere to the following
specifications:
1.-3. (No change.)
(f)-(g) (No change.)
19:46-1.20 Approval of gaming and simulcast wagering equipment;
retention by Commission or Division; evidence of
tampering
(a) [The Commission] Each casino licensee shall [have the discretion] submit to tbe Commission, for its review [and approve
all], inspection and approval after consultation with the Division,
eacb piece of gaming and simulcast wagering equipment, and any
other [devices used] related device, prior to its use, wbether initially
or following any modification thereto or replacement or movement
thereof, in a casino, casino simulcasting facility or hub facility [as
to quality, design, integrity, fairness, honesty and suitability]. Eacb
such item, including, without limitation, gaming tables, layouts,
roulette wheels, pokette wheels, roulette balls, drop boxes, big six
wheels, sic bo shakers, sic bo electrical devices, pai gow shakers,
chip holders, racks and containers, scales, count room equipment
and counting devices, trolleys, slip dispensers, dealing shoes, dice,
cards, pai gow tiles, locking devices, card reader devices, data
processing equipment, slot macbines and slot bases (see NJ.A.C.
19:41-9.6(b) and 19:46-1.28), pari-mutuel machines, self-service parimutuel machines, credit voucber machines and totalisators, shall be
subject to review, inspection and approval for, at a minimum,
quality, design, integrity, fairness, bonesty and suitability.
(b)-(c) (No change.)
(d) Each casino licensee that has confiscated any item
enumerated in (c) above on tbe reasonable suspicion tbat sucb item
bas been altered or tampered witb, or tbat bas confiscated any item
enumerated in NJ.A.C. 19:47-8.1 or in Article 9 of tbe Act on tbe
reasonable suspicion tbat such item was present in tbe casino or
casino simulcasting facility in violation of tbe Act or tbe roles of
tbe Commission, sball preserve sucb item in the state it was in when
so confiscated and shall deliver sucb item to tbe Division as soon
as possible. A casino licensee's rigbt, if any, to confiscate sucb items
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shall exist, if at all, independently of this subsection based on
statute, regulation or common law as may elsewhere be provided,
and no separate right to confiscate is created hereby. Notwithstanding the foregoing, each casino licensee that has confiscated any such
item, whether by such right or under color thereof, nevertheless has
a duty to preserve and deliver such item in accordance with this
subsection.
19:47-2.5 Shuffle and cut of the cards
(a)-(c) (No change.)
(d) Once the cutting card has been inserted by the player, the
dealer shall take all cards in front of the cutting card and place them
to the back of the stack [after which the dealer]. The dealer shall
then take the entire stack of cards that was just shuffled and align
them along the side of the dealing shoe which has the mark required
by NJ.A.C. 19:46-1.19(d)4. Thereafter, the dealer shall insert the
cutting card in the stack at a position at least approximately onequarter of the way in from the back of the stack. The stack of cards
shall then be inserted into the dealing shoe for commencement of
play. If the "Bart Carter Shuffle" is utilized, the dealer shall not
re-insert the cut card after the stack has been cut by the players.
(e)-(h) (No change.)
19:47-2.6 Procedure for dealing cards
(a)-(k) (No change.)
(I) Whenever the cutting card is reached in the deal of the cards,
the dealer shall continue dealing the cards until that round of play
is completed after which [he] the dealer shall [reshuffle]:
1. Collect the cards as provided in (i) above;
2. Prepare to shuffle the cards, as follows:
i. Whenever a single dealing shoe is used, the dealer shall remove
the cards remaining in the shoe and place them in the discard rack
to ensure that no cards are missing; or
ii. Whenever a double shoe is used, the dealer shall remove the
cards remaining in the side of the shoe from which the cutting card
was drawn and the cards, if any, that were put in a separate
segregated area for the discards from that side of the double shoe,
after which the dealer shall place those cards face down in the
discard rack in order to ensure that no cards are missing; and then
3. Shuffle the cards. If a double shoe is utilized, the shuffle of
the cards shall be limited to the side of the shoe [in] from which
the cutting card [appeared] was drawn.
(m)-(o) (No change.)
19:47-5.2 Roulette; payout odds
(a) No casino licensee, [his] its employees or agents shall payoff
winning wagers at the game of roulette at less than the odds listed
below:
(No change.)
(b) When roulette is played on a double zero wheel and the
roulette ball comes to rest around the wheel in a compartment
marked zero (0) or double zero (00), wagers on red, black, odd,
even, 1 to 18, and 19 to 36 shall not be lost but each player having
such a wager shall surrender half the amount on such bet and remove
the remaining half. Each casino licensee offering double zero roulette
shall provide notice of this rule pursuant to NJ.A.C. 19:47-8.3.
(c)-(d) (No change.)
19:47-8.5 Patron access to the rules of the games; gaming guides
(a) Each casino licensee shall maintain at its security podium
a printed copy of the complete text of the rules of all authorized
games and all other information required to be made available to
the public pursuant to NJ.S.A. 5:12-100f. This information shall
be made available to the public for inspection upon request.
(b) Each casino licensee shall make available to patrons upon
request an abridged version of the information required to be made
available by NJ.S.A. 5:12-100£. Each such version, to be known as
a "gaming guide," may be produced in a printed, video or other
format approved by the Commission.
(c) No gaming guide shall be issued, displayed or distributed by
a casino licensee unless and until a sample thereof has been sub-
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mitted to and approved by the Commission. No casino licensee shall
issue, display or distribute any gaming guide that is materially
different from the approved sample thereof.
(d) Prior to issuing, distributing or displaying a gaming guide
that is materially different from the approved sample thereof, each
casino licensee shall submit and obtain Commission approval for
a sample of the complete guide which contains the material changes.
(e) Each casino licensee may display an approved gaming guide
at any location in its establishment. Pursuant to NJ.A.C. 19:43-14.1,
each such display does not constitute advertising, nor does such
display constitute the contract with or the use or employment of
a barker for purposes of NJ.S.A. 5:12-100(1).

(a)
CASINO CONTROL COMMISSION
Accounting and Internal Controls
Procedure for Control of Coupon Redemption and
Other Complimentary Distribution Programs
Nature and Exchange of Gaming Chips, Slot Tokens
and Plaques
Procedure for Accepting Cash and Coupons at
Gaming Tables
Rules of the Games; Wagers; Gaming EqUipment
Proposed Amendments: N.J.A.C.19:45-1.1, 1.8, 1.16,
1.18 and 1.46; 19:46-1.4 and 1.5; 19:47-2.3,2.17,
3.2,6.5,7.2,10.5 and 11.7; and 19:51-1.1
Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-63(c), 69(a), 70(f), 99 and 100.
Proposal Number: PRN 1993-659.
Submit written comments by January 19, 1994 to:
Seth H. Briliant, Senior Counsel
Casino Control Commission
Arcade Building
Tennessee Avenue and the Boardwalk
Atlantic City, N.J. 08401
The agency proposal follows:
Summary
Casino licensees have long been permitted to conduct promotional
programs which offer coupons redeemable for complimentary coin and
slot machine tokens. Recent amendments to the Commission's regulations now permit casino licensees to offer coupons which can be exchanged for gaming chips as well, thus expanding their marketing and
promotional efforts to table games. See 24 N.J.R. 4243(a) and 25 N.J.R.
717(a).
These proposed amendments, which were first suggested by Trump
Castle Hotel and Casino, would further extend the use of promotional
coupons at table games by permitting the use of "match play" coupons
in certain authorized games. As defined in N.J.A.C. 19:45-1.1, a match
play coupon would have a fixed value, and would be used by a patron
in conjunction with a wager of the same amount as the coupon. If the
wager wins, the face value of the coupon would be included in the total
amount of the patron's bet when determining the payoff of the bet, which
would be paid at the game's required payoff odds.
For example, a $10.00 match play coupon could be used at a blackjack
table when accompanied by a player's own $10.00 wager. If the $20.00
wager wins, the player would be left with his or her original $10.00 chip,
and would receive a $20.00 even money payoff on the $20.00 bet, for
a total of $30.00. If the player wins with a standard blackjack, which
is paid at odds of 3 to 2 pursuant to N.J.A.C. 19:47-2.3(f), the player
would be left with the original $10.00 chip and would be paid $30.00
on the $20.00 bet, for a total of $40.00. Note that the patron never
receives the value of the coupon itself; by comparison, on a routine
$20.00 all-cash bet, a winning player would be left with a total of $40.00.
Regardless of whether the wager wins or loses, the match play coupon
would be deposited in the table's drop box, and would be included as
gross revenue. See N.J.A.C. 19:45-1.18(b)4.
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A "match play coupon", defined at N.J.A.C. 19:45-1.1, would still be
considered to be a coupon, and would therefore be included in the
definition of "coupon" in N.J.A.C. 19:45-1.1 as well. As such, it would
also be subject to all existing requirements for coupons, including the
retention requirements in NJ.A.C. 19:45-1.8 and the reporting requirements and controls in N.J.A.C. 19:45-1.46. However, because of the
special nature of a match play coupon, as noted below, it would also
be subject to several additional requirements.
Commission regulations presently require that only gaming chips and
plaques may be used to wager at table games. See N.J.A.C. 19:46-1.5.
Although coupons have been widely used as promotional devices by
casino licensees, the coupons have always been required to be exchanged
for coin, slot tokens or gaming chips. Under the proposed match play
coupon concept, the coupon itself would be wagered. Accordingly,
N.J.A.C. 19:46-1.5 would be amended to permit wagering with match
play coupons. This type of coupon would also be considered gaming
equipment, and would have to be approved by the Commission prior
to use on the casino floor. See N.J.A.C. 19:51-1.1 and N.J.A.C.
19:45-1.46(i).
As noted in N.J.A.C. 19:45-1.46(j), match play coupons would only
be permitted to be used at table games which use individual belting areas,
such as blackjack, red dog and baccarat, and could not be used in games
such as craps or roulette, where they might cause confusion or endanger
the security or integrity of the game. Similarly, because a match play
coupon represents the house's money, N.J.A.C. 19:45-1.46(j) would
permit the use of a match play coupon only in table games where patrons
are wagering against the house. Thus, a match play coupon could not
be used in an authorized game in which patrons wager against each other,
such as poker, which is presently being operated on a test basis pursuant
to sections 5 and 69(e) of the Casino Control Act. This proposal would
amend N.J.A.C. 19:47-2.3, 2.17, 3.2, 6.5, 7.2, 10.5, and 11.7 to permit
the use of a match play coupon in the authorized games which meet
the above requirements.
Social Impact
The proposed amendments would offer casino licensees an additional
marketing tool for certain table games, which may promote and stimulate
additional interest in the table games at which a match play coupon could
be used.
Economic Impact
Match play coupons would enable casino licensees to offer a promotional coupon at less expense than the traditional coupons which are
exchanged for coin, slot tokens or gaming chips. This is so because, as
noted above, the patron never receives the face value of the coupon.
If a wager using a match play coupon loses, the coupon becomes part
of the casino licensee's drop and would be included in the calculation
of its gross revenue. If the wager wins, the payout would, as noted above,
be calculated by including the face value of the coupon in the wager,
but the payout would not include the value of the coupon itself.
The new coupon could also have a favorable economic impact upon
casino patrons, since it allows a player to make a larger wager with no
additional financial risk, but would result in an increased payout if the
wager wins.
However, the overall economic impact of the proposal is not known
at this time, since it is not possible to predict whether match play coupons
will actually generate additional patron interest and additional revenues,
and whether the expense of operating such a promotion will justify any
additional revenues which the promotion may generate.
Regulatory Flexibility Statement
The proposed amendments will affect only New Jersey casino
licensees, none of which is a "small business" as that term is defined
in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Accordingly,
a regulatory flexibility analysis is not required.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
19:45-1.1 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
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"Coupon" means a document which is issued in accordance with
the coupon redemption and complimentary distribution programs in
N.J.A.C. 19:45-1.46(a), and includes a match play coupon.
"Match play coupon" means a coupon with a fixed, stated value
that is issued, utilized and redeemed pursuant to N..J.A.C. 19:45-1.18
and 1.46, and the stated value of which, when presented by a patron
with gaming chips which are equal in value to the stated value of
the coupon, is included in the amount of the patron's wager in
determining the payout on any winning bet at an authorized game.
Retention, storage and destruction of books, records and
documents
(a)-(b) (No change.)
(c) All original books, records and documents shall be retained
by a casino licensee in accordance with the following schedules. For
purposes of this subsection, "original books, records or documents"
shall not include copies of originals, except for copies which contain
original comments or notations or parts of multi-part forms.
1.-5. (No change.)
6. The following original books, records and documents shall be
retained by a casino licensee for a minimum of six months:
i. Coupons entitling patrons to cash, slot tokens, gaming chips or
plaques or simulcasting wagers, or match play coupons, including
unused, voided and redeemed coupons;
H.-xii. (No change.)
7.-8. (No change.)
(d)-(i) (No change.)
19:45-1.8

19:45-1.16 Drop boxes and slot cash storage boxes
(a) Each gaming table in a casino or casino simulcasting facility
shall have attached to it a secure metal container known as a "drop
box" in which shall be deposited all cash, coupons exchanged at the
gaming table for gaming chips and plaques, match play coupons,
issuance copies of Counter Checks exchanged at the gaming table
for gaming chips and plaques, duplicate Fill and Credit Slips, Requests for Credit forms, Requests for FiJI forms, and Table Inventory
forms. Each drop box shall have:
1.-5. (No change.)
(b)-(d) (No change.)
19:45-1.18 Procedure for accepting cash and coupons at gaming
tables
(a) (No change.)
(b) Whenever a match play coupon and an equivalent amount
of gaming chips are presented as a wager by a patron, pursuant
to N..J.A.C. 19:45-1.46(j)6, at an authorized game in which a match
play coupon may be used:
1. The coupon shall be placed underneath the gaming chips in
the patron's betting area, in such a way that the type and value
of the coupon is visible at all times;
2. Only one match play coupon may be used with the wager,
3. If the wager wins, it shall be paid in accordance with the terms
and conditions of the coupon; and
4. Whether the wager wins or loses, the coupon shall be deposited
by the dealer into the drop box attached to the gaming table at
the time the winning wager is paid or the losing wager is collected.
[(b)](c) A casino licensee may, in its discretion, require [the] a
coupon to be cancelled upon acceptance by the dealer or boxperson,
in a manner approved by the Commission, so as to preclude its
subsequent use.
19:45-1.46 Procedure for control of coupon redemption and other
complimentary distribution programs
(a) For the purposes of this chapter, a complimentary distribution
program is a contest or promotion pursuant to which complimentary
services or items are provided directly or indirectly by a casino
licensee to the public without regard to the identity or gaming activity
of the individual recipients. The procedures contained in (c) through
(n) below shall apply to casino licensees offering coupon redemption
complimentary distribution programs which entitle patrons to use
match play coupons or to redeem coupons for complimentary cash,
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(gaming chips,) slot tokens (or simulcast wagers) issued in connection with bus (and other complimentary distribution) programs. No
match play coupons, complimentary cash, (gaming chips) or slot
tokens may be distributed, (or complimentary simulcast wagers accepted,) by a casino licensee under any coupon redemption complimentary distribution program that does not comply with the requirements of this section.
(b)-(h) (No change.)
(i) A coupon redeemable for gaming chips and a match play
coupon [shall be redeemed only at a gaming table, and only by
dealers or boxpersons, who shall accept the coupon in exchange for
the stated amount of gaming chips and shall deposit the coupon
into a drop box upon acceptance, in accordance with NJ.A.C.
19:45-1.18. All such coupons] shall be designed and printed so that
the denomination and type of the coupon is clearly visible from the
closed circuit television system when accepted or being wagered at
a gaming table and when deposited in a drop box. A match play
coupon shall contain an area designated for the placement thereon
of the required gaming chips, which area shall be located on the
coupon so as not to obscure or interfere with visibility of the type
and denomination of the coupon. No casino licensee shall issue or
use a match play coupon for gaming purposes until a sample coupon
has been submitted to and approved by the Commission.
G) Coupons shall be redeemed in the following manner:
1. (No change.)
Recodify existing 2. and 3. as i. and ii. (No change in text.)
Recodify existing 4. as 2. (No change in text.)
3. A coupon redeemable for gaming chips shall be redeemed only
at a gaming table and only by a dealer or boxperson, who shall,
in accordance with N,J.A.C. 19:45-1.18, accept the coupon in exchange for the stated amount of gaming chips and shall deposit
the coupon into the drop box upon acceptance.
4. A match play coupon shall be redeemed only at a gaming table
which offers an authorized game in which patrons wager only
against the house and which has an individual betting area for each
player on the gaming table layout. Such a coupon shall be redeemed
only by a dealer, and only if accompanied by the proper amount
of gaming chips required by the coupon. The dealer shall, in accordance with N,J.A.C. 19:45-1.18, accept the coupon as part of the
patron's wager and deposit the coupon into the drop box after the
wager is won or lost.
(k)-(1) (No change.)
(m) Each casino licensee shall:
1. File a quarterly report for all programs regulated by (a) above,
which shall list, by type of coupon, the total number of coupons
used, the total number of coupons redeemed, the total value of the
complimentary cash, gaming chips, slot tokens, match play coupons
or simulcast wagers given to patrons in redemption of coupons and
any liability to patrons remaining on unredeemed coupons; and
2. (No change.)
(n) (No change.)
(0) In addition to the reports required in (m) above, the casino
licensee shall accumulate both the dollar amount of and the number
of persons redeeming coupons pursuant to (a) above, and the dollar
amount of and the number of persons receiving complimentary items
or services pursuant to (b) above, and shall include this information
on the quarterly complimentary report required by N.J.A.C.
19:45-1.9. Complimentary items or services, including match play
coupons, gaming chips, slot tokens and simulcast wagers, distributed
through programs regulated by this section shall not be subject to
the daily complimentary reporting requirements imposed pursuant
to N.J.A.C. 19:45-1.9.
19:46-1.4 Submission of gaming chips [and], plaques and match
play coupons for review and approval
[Each] A casino licensee shall submit to the Commission a sample
of each denomination of gaming plaque [and] , a sample of each
value and non-value chip in its primary and secondary sets, and a
sample of each match play coupon, and shall not utilize such chips
[or] , plaques or coupons for gaming purposes until approved by
the chairman.

(CITE 25 N,J.R. 5904)

19:46-1.5

Nature and exchange of gaming chips, slot tokens and
plaques, and match play coupons
(a) All wagering on authorized games in a casino or casino
simulcasting facility shall be conducted with gaming chips or plaques;
provided however, that slot tokens or coins shall be permitted for
use in slot machines or simulcast wagering and match play coupons
shall be permitted for use in wagering at authorized games in
accordance with N..J.A.C. 19:45-1.18 and 19:45-1.46. Gaming chips
previously issued by a casino licensee which are not in active use
by that casino licensee shall not be used for wagering at authorized
table games or casino simulcasting, and shall not be accepted nor
exchanged for any purpose at a gaming table or a casino simulcast
counter. Such chips shall only be redeemed at the cashiers' cage
pursuant to (f) below.
(b)-(k) (No change.)
19:47-2.3 Wagers
(a)-(c) (No change.)
(d) All wagers at blackjack shall be made by placing gaming chips
or plaques and, if applicable, a match play coupon on the appropriate areas of the blackjack layout, except that verbal wagers
accompanied by cash may be accepted provided that they are confirmed by the dealer and casino supervisor and that such cash is
expeditiously converted into gaming chips or plaques in accordance
with [the regulations governing the acceptance and conversion of
such instruments] N,J.A.C. 19:45-1.18.
(e)-(k) (No change.)
19:47-2.17 Permissible additional wager
(a)-(e) (No change.)
(f) An additional wager shall be made by placing gaming chips
or plaques and, if applicable, a match play coupon on the appropriate area of the blackjack layout, except that a verbal wager
accompanied by cash may be accepted provided that it is confirmed
by the dealer and casino supervisor at the table prior to the first
card being dealt to any player and such cash is expeditiously converted into gaming chips or plaques in accordance with NJ.A.C.
19:45-1.18.
(g)-(i) (No change.)
19:47-3.2 Wagers
(a)-(b) (No change.)
(c) All wagers at Baccarat-Punto Banco shall be made by placing
gaming chips or plaques and, if applicable, a match play coupon
on the appropriate areas of the Baccarat-Punto Banco layout, except
that verbal wagers accompanied by cash may be accepted provided
that they are confirmed by the dealer and casino supervisor at the
table and such cash is expeditiously converted into gaming chips or
plaques in accordance with [the regulations governing the acceptance
and conversion of such instruments] N..J.A.C. 19:45-1.18.
(d) (No change.)
19:47-6.5 Procedures for each round of play; wagers; payouts
(a) (No change.)
(b) All wagers at red dog shall be made by placing gaming chips
or plaques and, if applicable, a match play coupon on the appropriate area of the red dog layout, except that a verbal wager
accompanied by cash may be accepted provided that it is confirmed
by the dealer and casino supervisor at the table prior to the first
card being dealt and such cash is expeditiously converted into gaming
chips or plaques in accordance with NJ.A.C. 19:45-1.18.
(c)-(k) (No change.)
19:47-7.2 Wagers
(a)-(b) (No change.)
(c) All wagers at minibaccarat shall be made by placing gaming
chips or plaques and, if applicable, a match play coupon on the
appropriate areas of the minibaccarat layout except that verbal
wagers accompanied by cash may be accepted provided they are
confirmed by the dealer and casino supervisor at the table, and such
cash is expeditiously converted into gaming chips or plaques in
accordance with [the regulations governing the acceptance and conversion of such instruments] N,J.A.C. 19:45-1.18.
(d)-(e) (No change.)
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19:47-10.5 Wagers
(a) All wagers at pai gow shall be made by placing gaming chips
or plaques and, if applicable, a match play coupon on the appropriate betting area of the pai gow layout. A verbal wager accompanied by cash shall not be accepted at the game of pai gow.
(b)-(c) (No change.)
19:47-11.7 Wagers
(a) All wagers at pai gow poker shall be made by placing gaming
chips or plaques and, if applicable, a match play coupon on the
appropriate betting area of the pai gow poker layout. A verbal wager
accompanied by cash shall not be accepted at the game of pai gow
poker.
(b)-(c) (No change.)
19:51-1.1 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Gaming equipment" means any mechanical, electrical or electronic contrivance or machine used in connection with gaming or
any game and includes, without limitation, roulette wheels, roulette
tables, big six wheels, craps tables, tables for card games, layouts,
slot machines, cards, dice, chips, plaques, match play coupons, card
dealing shoes, drop boxes, and other devices, machines, equipment,
items or articles determined by the Commission to be so utilized
in gaming as to require licensing of the manufacturers, distributors
or services or as to require Commission approval in order to contribute to the integrity of the gaming industry or to facilitate the
operation of the Commission or the Division.

(a)
CASINO CONTROL COMMISSION
Accounting and Internal Controls
Records Retention
Proposed Amendments: N.J.A.C. 19:45-1.8
Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-63c, 6ge and 96e.
Proposal Number: PRN 1993-658.
Submit written comments by January 19, 1994 to:
Mary S. LaMantia, Senior Counsel
Casino Control Commission
Tennessee and Boardwalk
Atlantic City, New Jersey 08401
The agency proposal follows:
Summary
Casino Control Commission ("Commission") rules set forth standards
and procedures for records storage and destruction, including a retention
schedule for the various types of books, records and documents maintained by casino licensees. NJ.A.C. 19:45-1.8. The proposed amendments
reflect an ongoing effort to refine and update the records retention and
destruction process based upon the experience of the regulatory agencies
and the casino industry in implementing N.J.A.C. 19:45-1.8.
Survey questionnaires regarding service in the casino hotel, now subject to the general three-year retention period for marketing records,
would be retained for six months under the proposed amendment.
Emergency drop box approval forms would be maintained for one year.
Three-year retention would extend to coin tags, if the information therein
is duplicative of that in another document, and mailroom records.
The amendments add a new category for documents that are not
subject to any minimum retention requirement, but which may not be
destroyed until the casino licensee has complied with the notice requirements at N.J.A.C. 19:45-1.8(f) and (g). This category will apply to any
original book, record or document that has been copied and stored on
a microfilm, microfiche or other media system approved by the Commission, and to any form required by Commission regulations which is
blank or unused. Forms not required by Commission regulations that
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are blank or unused, as well as unsolicited employment applications,
would be added to the list of records that can be destroyed at any time
without notice.
Proposed amendments to N.J.A.C. 19:45-1.8(e) retain the requirement
that a casino licensee obtain Commission approval of a microfilm,
microfiche or other media system for the copying and storage of records,
but eliminate the need to petition for approval each time records are
copied and stored on such a system.
Finally, the amendments would allow a casino licensee to petition the
Commission for relief from the codified retention schedule for good
cause shown. This additional degree of flexibility should prove useful
in many circumstances. For example, a record that does not fall under
any specified category must be retained for five years under the present
rules, NJ.A.C. 19:45-1.8(c)2iii, but there may be no apparent investigatory or regulatory justification for prohibiting destruction at an
earlier date. Likewise, a particular record may fall under a broad, general
category of documents yet merit a lesser retention period.
Social Impact
Codification of the records retention schedule simplifies and expedites
the records retention and destruction process and thus benefits both the
casino industry and the regulatory agencies. The proposed amendments
continue to improve upon this system by eliminating unnecessarily
lengthy records retention periods, and likewise by eliminating the need
to petition for approval for each record to be stored on an approved
microfilm, microfiche or other media system.
Economic Impact
The proposed amendments should minimize costs incurred by the
casino industry by avoiding unnecessarily lengthy records retention
periods. The amendments should also save time and expense for both
casino licensees and the regulatory agencies by eliminating individual
petitions for approval to store documents on an approved microfilm,
microfiche or other media system.
Regulatory Flexibility Statement
The proposed amendments affect only the operations of casino
licensees, none of which qualify as a small business under the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. A regulatory flexibility analysis
is thus not required.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
19:45-1.8

Retention, storage and destruction of books, records and
documents
(a) All original books, records and documents pertaining to the
casino licensee's operations and approved hotel shall be:
1.-4. (No change.)
5. Destroyed only after:
i. Expiration of the minimum retention period specified in (c)
below, except that the Commission may, upon the written petition
of any casino licensee and for good cause shown, permit such
destruction at an earlier date; and
ii. (No change.)
(b) (No change.)
(c) All original books, records and documents shall be retained
by a casino licensee in accordance with the following schedules. For
purposes of this subsection, "original books, records or documents"
shall not include copies of originals, except for copies which contain
original comments or notations or parts of multi-part forms.
1.-2. (No change.)
3. The following original books, records and documents shall be
retained by a casino licensee for a minimum of three years:
i.-viii. (No change.)
ix. Credit union records; [and]
x. Mailroom records;
xi. Coin tags, provided that the information contained thereon
is duplicative or less than that recorded on another document; and
[x.]xii. Any gaming-related document for which the casino licensee
can demonstrate that the information contained thereon is
duplicative or less than that recorded on another document retained
in accordance with (c)1 and 2 above.
4. The following original books, records and documents shall be
retained by a casino licensee for a minimum of one year:
i.-ii. (No change.)
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iii. Card and dice transaction and inventory reports; [and]
iv. Returned check aging reports, except for year-end reports[.];
v. Emergency drop box approval forms; and
[5.]vi. With the exception of cashed pari-mutuel tickets and credit
vouchers, the original books, records and documents related to the
revenues and expenses of casino simulcasting, including, but not
limited to, all reports generated by the totalisator and all records
maintained in accordance with N.J.A.C. 19:45-1.2(c)1O, shall be
retained by a casino licensee or a hub facility for a minimum of
one year.
[6.]5. The following original books, records and documents shall
be retained by a casino licensee for a minimum of six months:
i.-x. (No change.)
xi. Surveillance employee duty logs, VCR/tape logs, and equipment malfunction reports; [and]
[xi.]xii. Zeroed-out countercheck envelopes[.]; and
xiii. Survey questionnaires regarding service in the casino hotel.
[7.]6. (No change in text.)
7. The following original books, records and documents do not
have to be retained by a casino licensee for any minimum period
of time, but may be destroyed only upon notice in accordance with
(f) and (g) below:
i. Any form required by Commission rules that is blank or
unused, unless otherwise specified by this section;
ii. Any original book, record or document that has been copied
and stored on a microfilm, microfiche or other media system approved by the Commission.
8. The following original books, records and documents do not
have to be retained by a casino licensee for any minimum period
of time, and may be destroyed without notice otherwise required
by (f) below:
i.-xiv. (No change.)
xv. Unsolicited resumes or letters requesting employment; [and]
xvi. Register tapes, provided that the information contained thereon is duplicative or less than that recorded on another document
retained in accordance with (c)3 above[.]; and
xvii. Any form not required by tbe Commission regulations tbat
is blank or unused, unless otherwise specified by this section.
(d) (No change.)
(e) A casino licensee may petition the Commission [at any time
for permission to copy and store original books, records and documents on] for approval of a microfilm, microfiche or other suitable
media system [approved by the Commission] for the copying and
storage of original books, records and documents. [A microfilm,
microfiche or other media] Such a system shall be approved if it
contains the following elements to the satisfaction of the Commission:
1.-4. (No change.)
(f)-(i) (No change.)

(8)
CASINO CONTROL COMMISSION
Poker
Gaming Schools
Accounting and Internal Controls
Gaming Equipment
Rules of the Games
Reproposed New Rules: N.J.A.C. 19:46-1.13E and
19:47-14
Reproposed Amendments: N.J.A.C. 19:44-8.3,
19:45-1.1, 1.2,1.11, 1.12, 1.20 and 1.33 and
19:46-1.17 and 1.18
Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-5, 69(a), 70(f), 0), 99 and l00(e).
Proposal Number: PRN 1993-660.
(CITE 25 N,J.R. 5906)

Submit written comments by January 19, 1994 to:
Barbara A. Mattie, Chief Analyst
Casino Control Commission
Arcade Building
Tennessee Avenue and the Boardwalk
Atlantic City, NJ 08401
The agency proposal follows:
Summary
On April 21, 1993, the Casino Control Commission proposed new rules
and amendments intended to govern the implementation of the game
of poker, which were published in the June 7, 1993 New Jersey Register
at 25 N.J.R. 2236(a). The Commission determined pursuant to N.J.S.A.
5:12-5 that poker constitutes a game which is compatible with the public
interest, subject to the Commission ultimately finding that poker is
suitable for casino use after an appropriate test period. The rules are
being reproposed in response to public comments, as described below,
and observations made during the test period. The actual rules of the
game are set forth in N.J.A.C. 19:47-14.1 through 14.19.
Briefly, poker shall be played with a single deck of 52 cards. The dealer
or house shall not participate in the actual playing or outcome of the
game. The casino shall provide a table, a deck of cards and a dealer
to facilitate the game. The casinos may offer any or all of the following
types of poker: seven card stud high; high-low split and high-low split
eight or better; hold 'em high; omaha high and high-low split eight or
better; five card draw high and low; and five card stud high.
The dealer shall wash, shuffle and cut the cards. The dealer shall then
deal the appropriate number of cards either face up or face down
depending on the type of poker being offered. Dealing from the hand,
the dealer shall deal all cards in a clockwise rotation starting with the
position to the left of the dealer.
As the cards are dealt, players shall make a decision to check, raise
or fold. Each player wagers on the cards that the player holds in his
or her hand. At the completion of play, the dealer shall award the pot
to the winning player or players pursuant to the rankings set forth in
N.J.A.C. 19:47-14.3 or to the last remaining player if all other players
have folded.
Since the casino does not participate in the outcome of the game,
the casino shall derive its revenue by extracting a commission known
as the "rake." N.J.A.C. 19:47-14.14 permits the casinos to use one or
more of the following types of rake: (1) a percentage of sums wagered
on the pot; (2) a flat fee based on certain predetermined dollar levels
contained within the pot; and (3) time charges expressed as an hourly
fee.
N.J.A.C. 19:47-14.15 addresses the handling of irregularities and
N.J.A.C. 19:47-14.18 addresses the use of a waiting list for vacant seats
at the poker tables. N.J.A.C. 19:47-14.19 requires casinos to maintain
projections of poker revenue. The reproposal clarifies the procedures
for raising the table minimums pursuant to N.J.A.C. 19:47-14.17. The
reproposal includes a defmition of "table stakes" along with the other
definitions at N.J.A.C. 19:47-14.1.
The Division of Gaming Enforcement filed comments objecting to the
level of supervision set forth in N.J.A.C. 19:45-1.12. The reproposal
permits one floorperson for eight poker tables or 10 tables if no
floorperson assigned to poker in a casino licensee has any responsibilities
for seating players. The original proposal has also been changed to reflect
the Division's request for immediate notification if a casino licensee takes
action pursuant to N.J.A.C. 19:47-14.16. One other comment was received from a Mr. Dean S. Nalbone requesting that the maximum
allowable rake be five percent instead of 10 percent. This comment was
not accepted. The standard rake for poker in other gaming jurisdictions
is 10 percent.
N.J.A.C. 19:45-1.11(g) has been revised to permit the poker unit to
report to the casino manager or to a casino key employee in a direct
reporting line. Minor wording changes have been made to N.J.A.C.
19:45-1.12(b)7.
N.J.A.C. 19:45-1.1. defines the meaning of poker revenue (rake) and
N.J.A.C. 19:45-1.20 addresses its placement into the table inventory
container. Proposed new rule N.J.A.C. 19:46-1.13E addresses the requirements for the poker table. N.J.A.C. 19:46-1.17 addresses the use
of plastic cards which are distinguishable from other cards used in that
casino. N.J.A.C. 19:46-1.18 addresses the procedures for the distribution
of poker cards to the table, the reuse of plastic poker cards, the insertion
of replacement cards into a deck and the daily inspection requirements.
The reproposal permits a floorperson to add replacement cards, distribute cards and inspect cards for reuse after 12 times.
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Please note that this reproposal supersedes the prior proposal. Accordingly, any comments received in response to the prior proposal will not
be considered in connection with this reproposal, unless they are
specifically resubmitted during the present comment period. Additional
comment from any other interested parties is also permissible.
Social Impact
The reproposed new rules and amendments are not anticipated to have
any social impact independent of that created by the statutory
authorization of a game which is compatible with the public interest.
The reproposed rules do not reflect any social judgements made by the
Commission. It is anticipated that the implementation of the new game
may generate patron interest in the game, but it is unclear at this time
whether new or additional patrons will be attracted to Atlantic City as
a result of the introduction of poker.
Economic Impact
Implementation of any new game will, by its very nature, require casino
licensees to incur some costs in preparing to offer the game to the public.
These costs will presumably be offset by the increased casino revenues
generated by the new game. Moreover, to the extent that the new game
does generate increased casino revenues, senior and disabled citizens
of New Jersey will benefit from the additional tax revenues which will
be collected. As noted above, however, any attempt to quantify the
effects of the introduction of poker on casino revenue would be highly
speculative at this time. The proposed amendments and new rules may
require the regulatory agencies to incur some costs in preparing to
regulate the game. However, these costs are necessary to introduce and
test the game of poker.
Regulatory Flexibility Statement
The reproposed amendments and new rules affect casino licensees and
casino employees, none of which is a "small business" within the meaning
of the Regulatory Flexibility Act, N.J.S.A. 52:14B-16, et seq. However,
the proposed amendment to N.J.A.C. 19:44-8.3 establishes a minimum
requirement of hours of training that must be given by gaming schools
in training for dealing poker. Some of these schools may be small
businesses. However, no need for differing standards based on business
size are being offered because the requirements are not so burdensome
and are necessary for uniform performance of those being trained.
Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
19:44-8.3 Minimum hours
(a) Any training or instruction designed to prepare a student for
employment as a dealer shall satisfy the following minimum requirements:
1. For a student being trained to deal a first game the following
minimum hours of training and instruction shall be required:
i.-iv. (No change.)
v. 270 hours to deal pai gow; [and]
vi. 180 hours to deal pai gow poker[.]; and
viii. 140 hours to deal poker.
2. For a student being trained to deal a second or subsequent
game the following minimum hours of training and instruction shall
be required:
i. For a student certified to deal blackjack:
(1)-(4) (No change.)
(5) 210 hours to deal pai gow; [and]
(6) 95 hours to deal pai gow poker[.]; and
(7) 80 hours to deal poker.
ii. For a student certified to deal roulette:
(1)-(4) (No change.)
(5) 110 hours to deal pai gow poker[.]; and
(6) 95 hours to deal poker.
iii. For a student [trained] certified to deal craps:
(1)-(3) (No change.)
(4) 210 hours to deal pai gow; [and]
(5) 110 hours to deal pai gow poker[.]; and
(6) 95 bours to deal poker.
iv. For a student certified to deal baccarat:
(1)-(5) (No change.)
(6) 210 hours to deal pai gow; [and]
(7) 95 hours to deal pai gow poker[.]; and
(8) 80 hours to deal poker.

v. (No change.)
(b) (No change.)
19:45-1.1 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Casino supervisor" means a person employed in the operation
of a casino or of the authorized games in a casino simulcasting facility
in a supervisory capacity or empowered to make discretionary decisions which regulate casino operations, including but not limited
to, [boxmen, floormen,] boxpersons, floorpersons, pit bosses, poker
sbift supervisors, casino shift managers, the assistant casino
manager, and the casino manager.
"Master Game Report (Stiff Sheet)" means a record of the
computation of the win or loss or, for the game of poker, the poker
revenue, for each gaming table, each game, and each shift.
"Poker revenue" means the total amount of rake charged to
patrons at the poker tables pursuant to NJ.A.C. 19:47·14.14. The
poker revenue is determined by adding the amount of cash, coupons,
the amount recorded on the Closer, the totals of amounts recorded
on the Credits and issuance copies of Counter Checks removed from
a drop box, and substracting the amount on the Opener and the
total of amounts recorded on Fills removed from a drop box.
"Rake" is defined in NJ.A.C. 19:47-14.1.
"Table game win or loss" means the amount of gaming chips and
plaques and cash won from patrons at gaming tables other than
poker tables less the amount of gaming chips, plaques and coins
won by patrons at gaming tables other than poker tables. The table
game win or loss is determined by adding the amount of cash,
coupons, the amount recorded on the Closer, the totals of amounts
recorded on the Credits, and issuance copies of Counter Checks
removed from a drop box, and subtracting the amount recorded on
the Opener and the total of amounts recorded on Fills removed
from a drop box.
19:45-1.2 Accounting records
(a)-(b) (No change.)
(c) The detailed, supporting, and subsidiary records shall include,
but not necessarily be limited to:
(1) (No change.)
2. Statistical game records to reflect drop and win amounts or,
for the game of poker, the poker revenue, by table for each game,
by each shift.
3.-10. (No change.)
19:45-1.11 Casino licensee's organization
(a) (No change.)
(b) In addition to satisfying the requirements of (a) above, each
casino licensee's system of internal controls shall include, at a
minimum, the following departments and supervisory positions. Each
of these departments and supervisors shall be required to cooperate
with, yet perform independently of, all other departments and
supervisors. Mandatory departments are as follows:
1.-3. (No change.)
4. A table games department supervised by a casino key employee
holding a license endorsed with the position of casino manager. The
table games department may be responsible for the operation and
conduct of the simulcast counter and shall be responsible for the
operation and conduct of the following games:
i.-viii. (No change.)
ix. Pai gow; [and]
x. Pai gow poker[.]; and
xi. Poker, except as otherwise authorized by (g) below.
5.-10. (No change.)
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(c)-(f) (No change.)
(g) Notwithstanding the provisions of (b)4 above and NJ.A.C.
19:45-1.12, a casino licensee may operate and conduct the game of
poker separately from the other table games. If a casino licensee
elects to operate the game of poker as its own unit, the operation
and conduct of poker shall be the responsibility of a casino key
employee holding a license endorsement approved by the Commission. The supervisor of the poker unit shall report directly to
the casino manager or to a casino key employee in a direct reporting
line above the casino manager as approved by the Commission.
19:45-1.12 Personnel assigned to the operation and conduct of
gaming and slot machines
(a) (No change.)
(b) The following personnel shall be used to operate the table
games in an establishment:
1. (No change.)
2. Dealers shall be the persons assigned to each craps, baccarat,
blackjack, roulette, minibaccarat, red dog, sic bo, big six, pai gow
[and], pai gow poker and poker table to directly operate and conduct
the game.
3.-4. (No change.)
5. Floorperson shall be the second level supervisor assigned the
responsibility for directly supervising the operation and conduct of
a craps game, and the first level supervisor assigned the responsibility
for directly supervising the operation and conduct of a baccarat,
blackjack, roulette, sic bo, minibaccarat, red dog, pai gow, pai gow
poker [or], big six or poker game.
6. (No change.)
7. Poker shift supervisor shall be licensed as a casino key
employee and shall be the supervisor assigned and present during
a shift with the responsibility for directly supervising all activities
related to the operation and conduct of poker. Nothing in this
section shall be deemed to preclude the poker shift supervisor from
having other responsibilities as may be approved by the Commission
pursuant to the standards set forth in NJ.A.C. 19:45-1.11(a).
Recodify existing 7.-8. as 8.-9. (No change in text.)
(c) Each casino licensee shall maintain the following standard
levels of staffing:
1. (No change.)
2. One dealer shall be assigned to each blackjack, roulette,
minibaccarat, sic bo, red dog, pai gow, pai gow poker [and], big six
and poker table;
3.-4. (No change.)
5. One floorperson shall supervise:
i.-ii. (No change.)
iii. Not more than one baccarat or pai gow table[.]; or
iv. Not more than eight poker tables or, if no Ooorperson assigned
to poker by a casino licensee has any responsibilities for seating
players, not more than ten tables.
6. (No change.)
(d) Notwithstanding the provision of (c)5 above, if a casino
licensee has six or less poker tables opened for gaming activity, no
floorperson shall be required and the tables may be supervised by
the poker shift supervisor. Once the casino licensee has opened
seven or more poker tables for gaming activity, in addition to the
poker shift supervisor required by (b)7 above, one Ooorperson shall
be assigned pursuant to the provisions of c(5)iv above.
Recodify existing (d)-(i) as (e)-(j) (No change in text.)
19:45-1.20 Table inventories
(a) Whenever a gaming table in a casino or casino simulcasting
facility is opened for gaming, operations shall commence with an
amount of gaming chips, coins and plaques to be known as the "table
inventory" and no casino licensee shall cause or permit gaming chips,
coins or plaques to be added to, or removed from, such table
inventory during the gaming day except:
1.-3. (No change.)
4. In conformity with the Fill and Credit Slip procedures described
in N.J.A.C. 19:45-1.22 and 1.23; [and]
5. In conformity with N.J.A.C. 19:47-3.3 and 7.3, coin may be used
for the purpose of marking baccarat vigorish[.]; and
(CITE 25 NJ.R. 5908)

6. In conformity with NJ.A.C. 19:47-14.14, the rake collected from
patrons playing the game of poker shall always be placed in the
table inventory container.
(b)-(c) (No change.)
19:45-1.33 Procedure for opening, counting and recording contents
of drop boxes and slot cash storage boxes
(a)-(g) (No change.)
(h) Procedures and requirements for conducting the count shall
be the following:
1.-7. (No change.)
8. As the contents of each drop box are counted, one count team
member shall record on a Master Game Report or supporting
documents, by game, table number, and shift, the following information:
i.-xiv. (No change.)
xv. The table game win or loss or, for poker, the poker revenue.
9.-13. (No change.)
(i)-G) (No change.)
19:46-1.13E Poker table; physical characteristics
(a) Poker shall be played on a table which is oval in shape and
which has places for up to 11 players and a dealer. The design of
each poker table shall be approved by the Commission after consultation with the Division. Each poker table shall be designed and
constructed to contain any feature the Commission may require to
maintain the integrity of the game. The cloth or nylon covering for
the poker table shall have contained thereon the name or trade name
of the casino licensee in a manner approved by the Commission.
(b) Each poker layout shall be approved by the Commission and
shall contain, at a minimum, a designated holding area located to
the right of the dealer for the collection of the rake prior to final
placement of the rake in the table inventory container.
(c) Each poker table shall have a designated area, in a location
approved by the Commission, for the placement of at least one deck
of cards. This area may be part of the table inventory container.
(d) Each poker table shall have a drop box and a tip box attached
to it on the same side of the gaming table as, but on opposite sides
of, the dealer in a location approved by the Commission.
19:46-1.17 Cards; physical characteristics
(a) Cards used to play blackjack, baccarat, minibaccarat, pai gow
poker, pokette [and], red dog and poker shall be in decks of 52
cards each with each card identical in size and shape to every other
card in such deck. Notwithstanding the foregoing, decks of caras
used to play pai gow poker shall include one additional card, a joker,
which shall be identical in size and shape to every other card in
such deck.
(b)-(e) (No change.)
(f) The design to be placed on the backs of cards used by casino
licensees shall contain the name or trade name of the casino licensee
and shall be submitted to the [chairman] Commission for approval
prior to use of such cards in gaming activity.
(g) Each deck of cards shall be packaged separately and shall
contain a seal affixed to the opening of such package. Notwithstanding this requirement, cards used at poker may be packaged and
sealed in sets containing two decks of cards in accordance with the
provisions of NJ.A.C. 19:47-14.2.
(h) (No change.)
(i) In addition to satisfying the requirements of this section, the
cards used by a casino licensee at poker must:
1. Be visually distinguishable from the cards used by that casino
licensee to play any other table game; and
2. Be made of plastic.
(j) Each casino licensee which elects to offer the game of poker
shall be required to have and use on a daily basis at least six visually
distinguishable card backings for the cards to be used at the game
of poker. These card backings may be distinguished, without limitation, by different logos, different colors or different design patterns.
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Cards; receipt, storage, inspections, and removal from
use
(a) When decks of cards are received for use in the casino or
casino simulcasting facility from the manufacturer or distributor
thereof, they shall be placed for storage in a locked cabinet in the
cashiers' cage or within a primary or secondary storage area by at
least two individuals, one of whom shall be from the casino department and the other from the casino security department. The cabinet
or primary storage area shall be located in the cashiers' cage or in
another secure place, the location and physical characteristics of
which shall be approved by the Commission. Secondary storage areas
shall be used for the storage of surplus cards. Cards maintained in
secondary storage areas shall not be distributed to gaming pits or
tables for use in gaming until the cards have been moved to a primary
storage area. All secondary storage areas shall be located in secure
areas, the location and physical characteristics of which shall be
approved by the Commission. Nothing herein shall preclude a casino
licensee from having a separate storage area for the cards to be
used at the game of poker; provided, however, the location and
physical characteristics of the separate storage area shall be approved by the Commission.
(b) All primary [and], secondary and poker storage areas, other
than the cashiers' cage, shall have two separate locks. The casino
security department shall maintain one key and the casino department or cashiers' cage shall maintain the other key; provided,
however, that no person employed by the casino department below
the assistant shift manager in the organizational hierarchy shall have
access to the casino department key for the primary and secondary
storage areas and no person below the poker shift supervisor in
the organizational hierarchy shall have access to the casino department key to the poker storage area. Cards stored in a cabinet within
the cashiers' cage shall be secured by a lock, the key to which shall
be maintained by an assistant shift manager or casino supervisor
thereof.
(c) Immediately prior to the commencement of each gaming day
and at other times as may be necessary, the assistant shift manager
or casino supervisor thereof, in the presence of a casino security
officer, shall remove the appropriate number of decks of cards for
that gaming day from a primary storage area, and if applicable, the
poker shift supervisor or supervisor thereof, in the presence of a
casino security officer, shall remove the appropriate number of
decks of cards to be used at poker for that gaming day from the
poker storage area.
(d) [The] If removed from the primary storage area, the assistant
shift manager or casino supervisor thereof and the casino security
officer who removed the decks shall distribute sufficient decks to
the poker shift supervisor and to the pit boss who shall then
distribute the decks to the dealer at each table. If removed from
the poker storage area, the decks shall be removed by the poker
shift supervisor, in the presence of the casino security officer, and
transported to the poker pit stand. Subsequently, the poker shift
supervisor shall distribute the decks to the dealer at each poker
table either directly or through the ftoorperson assigned to supervise
the dealer. The distribution of the decks to the poker tables shall
comply with the provisions of N,J.A.C. 19:47-14.2.
1. [The pit boss shall then distribute the decks to the dealer at
each table, and shall place] The poker shift supervisor or pit boss
shall place extra decks for card reserve [in] into the pit stand.
2. Prior to distributing the decks to each table, the poker shift
supervisor or ftoorperson shall examine each package to determine
if any replacement cards are necessary pursuant to (n)5 below. If
needed, the poker shift supervisor or ftoorperson shall place the
appropriate replacement cards into the deck from the cards held
in reserve at the pit stand. Upon insertion of the replacement cards
into the deck, the poker shift supervisor or ftoorperson shall reo
examine the front of each card and the back of each card to ensure
a consistent shading pattern and to ensure that the condition of
the deck with the inclusion of the replacement cards has sufficient
quality in order to maintain the integrity of gaming at poker. If
the integrity of gaming at poker would in any way be compromised
by the use of the deck with the replacement cards, the entire deck
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of cards shall be placed in a sealed envelope or container, identified
with the date and time and shall be signed by the poker shift
supervisor. The poker shift supervisor shall maintain the envelope
or container in a secure place within the pit stand until collection
by a casino security officer.
[2.]3. Cards in the pit stand shall be placed in a locked compartment, keys to which shall be in the possession of the poker shift
supervisor or supervisor thereof or the pit boss or casino supervisor
thereof.
(e) With the exception of cards used to game at pokette, which
are governed by the requirements of N.J.A.C. 19:47-12.3, prior to
their use at a table, all decks shall be inspected by the dealer, and
the inspection verified by a floorperson. Card inspection at the
gaming table shall require each pack to be used to be sorted into
sequence and into suit to assure that all cards are in the deck. The
dealer shall also check the back of each card to assure that it is
not flawed, scratched or marked in any way.
1. If, after checking the cards, the dealer finds that a card is
unsuitable for use, a poker shift supervisor or casino supervisor shall
bring a substitute card from the card reserve in the pit stand.
2. The unsuitable card shall be placed in a sealed envelope or
container, identified by table number, date, and time and shall be
signed by the dealer and [casino supervisor] ftoorperson assigned
to that table. The poker shift supervisor or casino supervisor shall
maintain the envelope or container in a secure place within the pit
until collection by a casino security officer.
(f) (No change.)
(g) Any cards which have been opened and placed on a gaming
table shall be changed at least every 24 hours. In addition:
1. (No change.)
2. Cards opened for use on a pai gow poker table and dealt from
a dealing show shall be changed at least every eight hours; [and]
3. Cards opened for use on a pai gow poker table and dealt from
the dealer's hand shall be changed at least every four hours[.]; and
4. Cards opened for use on a poker table shall be changed at
least every four hours.
(h) Cards damaged during course of play shall be replaced by the
dealer who shall request a ftoorperson or supervisor thereof for the
game of poker or casino supervisor for all other games to bring cards
in substitution from the pit stand.
1. The damaged cards shall be placed in a sealed envelope,
identified by table number, date and time and shall be signed by
the dealer and [casino supervisor] the individual who brought the
replacement card to the table.
2. The poker shift supervisor or casino supervisor shall maintain
the envelopes or containers in a secure place within the pit until
collection by a casino security officer.
(i) At the end of each gaming day or, in the alternative, at least
once each gaming day at the same time each day, as designated by
the casino licensee and approved by the Commission, and at such
other times as may be necessary, the floorperson or supervisor
thereof for the game of poker or casino supervisor for all other games
shall collect all used cards.
1. These cards shall be placed in a sealed envelope or container.
A label shall be attached to each envelope or container which shall
identify the table number, date and time and shall be signed by the
dealer and [casino supervisor] ftoorperson assigned to the table.
2. The poker shift supervisor or casino supervisor shall maintain
the envelopes or containers in a secure place within the pit until
collection by a casino security officer.
(j) (No change.)
(k) All extra decks in card reserve with broken seals shall be
placed in a sealed envelope or container, with a label attached to
each envelope or container which identifies the date and time and
is signed by the ftoorperson or supervisor thereof for poker and the
pit boss for all other games.
(I) (No change.)
(m) At the end of each gaming day or, in the alternative, at least
once each gaming day at the same time each day, as designated by
the casino licensee and approved by the Commission, and at such
other times as may be necessary, an assistant shift manager or casino
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supervisor thereof may collect all extra decks in card reserve. If the
casino maintains a separate storage area for poker cards, a poker
shift supervisor or supervisor thereof may collect all extra decks
in card reserve for the game of poker. If collected, all sealed decks
shall either be cancelled or destroyed or returned to the storage
area.
(n) When the envelopes or containers of use? cards a~d reserve
cards with broken seals are returned to the caSInO securIty department they shall be inspected for tampering, marks, alterations,
missi~g or additional cards or anything that might indicate unfair
play.
1. (No change.)
2. The casino licensee shall also inspect:
i.-ii. (No change.)
iii. All cards used for pai gow poker; [and]
iv. All cards used for pokette, which must be inspected by sorting
the cards sequentially by suit[.]; and
vi. All cards used for poker.
3. The procedures for inspecting all decks required to be inspected under this subsection, with the exception of pokette cards,
shall, at a minimum, include:
i. (No change.)
. . .
ii. The inspection of the backs wIth an ultravIOlet hght; [and]
iii. The inspection of the sides of the cards for crimps, bends, cuts
and shaving[.]; and
iv. The inspection of the front and back of all plastic cards for
consistent shading and coloring.
4. If, during the inspection procedures required in (n)3 above,
one or more plastic cards in a deck are determined to be unsuitable
for continued use, those cards shall be placed in a sealed envelope
or container and a three-part Card Discrepancy Report shall be
completed in accordance with n(9) below.
5. Upon completion of the inspection procedures required in (n)3
above, each deck of plastic cards which is determined suitable for
continued use shall be placed in sequential order, repackaged and
returned to the primary or poker storage area for subsequent use.
If a deck has any missing cards pursuant to n(4) above, the individual who repackages the cards shall indicate the need for the
appropriate replacement card(s) in a manner approved by the Commission.
6. The casino licensee shall develop internal control procedures
for returning the repackaged cards to the storage area.
Recodify existing 4.-6. as 7.-9. (No change in text.)
(0) (No change.)
..
(p) Where cards in an envelope or contal~er are Inspected. and
found to be without any indication of tamperIng marks, alterations,
missing or additional cards or anything that might indicate unfair
play, those cards with the exception of plastic ca~s. used at poker
which are of sufficient quality for reuse, shall WIthIn 48 hours of
collection be destroyed or cancelled. Once released by the Commission and Division, the cards submitted as evidence shall immediately be destroyed or cancelled.
1.-3. (No change.)
.
(q) If a deck of plastic cards has been reused 12 or more tImes
and the deck has been determined to be suitable for reuse by the
individual performing the inspection procedures required by (n)3
above, before that deck may be reused at a poker table, the deck
must be inspected by a poker shift supervisor or floorperson. A
satisfactory inspection shall be documented by the poker shift
supervisor or floorperson. If the poker shift supervisor or
floorperson determines that the deck may not be reused, the deck
shall be placed in a sealed envelope or container, with a label
attached which identifies the date and time and shall be signed by
the poker shift supervisor or floorperson. At the end of the gaming
day or at such other times as may be necessary, said envelope or
container shall be collected by a casino security officer and be
returned to the casino security department for destruction or
cancellation pursuant to (p) above.

(CITE 25 N,J.R. 5910)

SUBCHAPTER 14. POKER
19:47-14.1 Definitions
The following words and terms, when used in this subchapter,
shall have the following meanings unless the context clearly indicates otherwise.
"All-in" means a player who has no funds remaining on the poker
table to continue betting in a round of play but who still retains
the right to contend for that portion of the pot in which the player
has already placed a bet.
"Ante" means a predetermined wager which each player is required to make in some poker games prior to any cards being dealt
in order to participate in the round of play.
"Bet" means an action by which a player places gaming chips
or gaming plaques into the pot on any betting round.
"Betting round" means a complete wagering cycle in a hand of
poker after all players have called, folded or gone all-in.
"Blind bet" means a mandatory wager in some poker games which
only players sitting in specific betting positions at the poker table
shall be required to place prior to looking at any cards.
"Bum card" means a card taken from the top of a deck which
is discarded face down, which is not in play and the identity of which
remains unknown.
"Button" means an object which is moved clockwise around the
table to denote an imaginary dealer and thereby determine the
betting and dealing sequence.
"Call" means a wager made in an amount equal to the immediately preceding wager.
"Check" means that a player waives the right to initiate the
betting in a betting round but retains the right to act if another
player initiates the betting.
"Common card" means, in any game of stud poker, a card which
is dealt face upward if there are insufficient cards left in the deck
to deal each player a card individually and which can be used by
all players at the showdown.
"Community card" means any card which is dealt face upward
and which can be used by all players to form their best hand.
"Cover card" means a yellow or green plastic card used during
the cut process and then to conceal the bottom card of the deck.
"Draw" means, in any game of draw poker, an exchange by a
player of cards held in his or her hand, after the initial round of
betting, for an equal number of new cards from the deck.
"Fold" means the withdrawal of a player from a round of play
by discarding his or her hand of cards during a betting round and
refusing to equal a wager.
"Forced bet" means a wager which is required to start the wagering on the first betting round.
"Fouled hand" means a hand that either has an improper number
of cards or has come into contact with other cards in such a way
as to render it impossible to determine accurately which cards are
contained in the hand.
"High" means a game of poker in which the highest ranking hand
in accordance with N,J.A.C. 19:47-14.3 wins the pot.
"High-low split" means a form of poker in which there is a winner
for both the highest and lowest ranking hands.
"High.low split eight or better" means a version of high-low split
poker in which a winning low hand must satisfy an eligibility
requirement.
"Hole card" means any card dealt to a player face down.
"Low" means a game of poker in which the highest ranking low
hand in accordance with N,J.A.C. 19:47-14.3 wins the pot.
"Opening bet" means the first bet in a round of play.
"Pot" means the amount which is awarded to the winning player
or players at the conclusion of a round of play and is equal to the
total amount anted and bet by the players during the round of play,
less any rake extracted pursuant N,J.A.C. 19:47-14.14.
"Protected hand" means a hand of cards which the player is
physically holding or has placed under one or more gll;ming ~hips.
"Raise" means a bet in an amount greater than the ImmedIately
preceding bet in that betting round.
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"Rake" means the amount of gaming chips, gaming plaques or
coin collected by the dealer as poker revenue in accordance with
19:47-14.14.
"Round of play" means, for any game of poker, the process by
which cards are dealt, bets are placed and the winner of the pot
is determined and paid in accordance with the rules of this
subchapter.
"Showdown" means the action of revealing the hands of each
player in order to determine who shall win the pot.
"Side pot" means a separate pot formed when one or more players
are all-in.
"Stub" means the remaining portion of the deck after all cards
in a round of play have heen dealt.
"Suit" means one of the four categories of cards, that is, diamond,
spade, club or heart.
"Table stakes" means the currency, gaming chips and gaming
plaques on the table is in play and a player may not subtract from
his or her currency, gaming chips or gaming plaques at any time
during ongoing play.
"Up-card" means, in a game of stud poker, any card dealt to a
player face up.
19:47-14.2 Cards; number of decks
(a) Poker shall be played with one deck of cards with backs of
the same color and design and one additional solid yellow or green
cover card. Two decks of cards shall be maintained for use at each
poker table at all times. Each deck maintained at the poker table
shall be visually distinguishable in some manner from the other
deck. While one deck is in use, the other deck shall be stored in
a desiguated area pursuant to N,J.A.C. 19:46-1.13E.
(b) Each deck of cards maintained at the poker table may be
rotated in and out of play; provided, however, that no deck of cards
shall be used at the table for more than two hours without the dealer
or floorperson placing the 52 cards into suit and sequence. All decks
opened for use on a poker table shall be changed at least every
four hours.
(c) Each gaming day, decks of cards with distinguishable card
backings as required by N,J.A.C. 19:46·1.17 (j) shall be distributed
among all open poker tables in a manner determined by the poker
shift supervisor or supervisor thereof. The distribution of decks
among tables shall consider, at a minimum, the table limits, the
location of the table and the type of poker available at each table
and shall be intended to ensure the integrity of gaming at poker.
19:47-14.3 Poker rankings
(a) The rank of the cards used in all types of poker other than
low poker, for the determination of winning hands, in order of
highest to lowest rank, shall be: ace, king, queen, jack, 10, nine,
eight, seven, six, five, four, three and two. All suits shall be considered equal in rank. Notwithstanding the foregoing, an ace may
be used to complete a "straight flush" or a "straight" formed with
a two, three, four and five.
(b) The permissible high poker hands as determined by the
holding of a full five card hand, in order of highest to lowest rank,
shall be:
1. "Royal flush" is a hand consisting of an ace, king, queen, jack
and ten of the same suit;
2. "Straight flush" is a hand consisting of five cards of the same
suit in consecutive ranking, with king, queen, jack, 10 and nine being
the highest ranking straight flush and ace, two, three, four and five
heing the lowest ranking straight flush;
3. "Four-of·a·kind" is a hand consisting of four cards of the same
rank regardless of suit, with four aces being the highest ranking
four-of·a·kind and four twos being the lowest ranking four-of·a-kind;
4. "Full house" is a hand consisting of "three-of-a-kind" and a
"pair," with three aces and two kings being the highest ranking full
house and three twos and two threes being the lowest ranking full
house;
5. "Flush" is a hand consisting of five cards of the same suit;
6. "Straight" is a hand consisting of five cards of consecutive
rank, regardless of suit, with an ace, king, queen, jack and 10 heing
the highest ranking straight and an ace, two, three, four and five
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being the lowest ranking straight; provided, however, that an ace
may not be combined with any other sequence of cards for purposes
of determining a winning hand (e.g., queen, king, ace, two, three);
7. "Three-of·a-kind" is a hand consisting of three cards of the
same rank regardless of suit, with three aces being the highest
ranking three-of-a-kind and three twos being the lowest ranking
three-of-a-kind;
8. "Two pairs" is a hand consisting of two "pairs," with two aces
and two kings being the highest ranking two pair and two threes
and two twos being the lowest ranking two pair; and
9. "One pair" is a hand consisting of two cards of the same rank,
regardless of suit, with two aces being the highest ranking pair and
two twos being the lowest ranking pair.
(c) When comparing two hands which are of identical poker hand
rank pursuant to the provisions of this section, or which contain
none of the poker hands authorized herein, the hand which contains
the highest ranking card as provided in (a) above or (d) below,
whichever is applicable, which is not contained in the other hand
shall be considered the higher ranking hand. If the hands are of
identical rank after the application of this subsection, the hands
shall be considered tied and the pot shall he equally divided among
the players with the tied hands.
(d) The rank of the cards used in low poker, for the determination
of winning hands, in order of highest to lowest rank, shall be: ace,
two, three, four, five, six, seven, eight, nine, 10, jack, queen and king.
All suits shall be considered equal in rank.
(e) The ranking of a low poker hand as determined by the holding
of a full five card hand shall be the opposite of the rankings for
a high poker hand as set forth in (b) above; provided, however, that
straights and flushes shall not be considered for purposes of determining a winning hand at low poker.
(0 In all games of poker, a five card hand shall be ranked
according to the cards actually contained therein and not by the
player's opinion or statement of its value.
19:47-14.4 Opening the table for gaming
(a) After receiving two decks of cards at the table, in accordance
with N,J.A.C. 19:46-1.18 and N,J.A.C. 19:47-14.2, the dealer shall
sort and inspect the cards and the Doorperson or supervisor thereof
shall verify the inspection as required by N,J.A.C. 19:46·1.18.
(b) Following the inspection of the cards by the dealer and the
verification by the Doorperson or supervisor thereof, the cards shall
be spread out face up on the tahle for visual inspection by the first
two players to be seated at the table. The cards shall be spread
out according to suit and in sequence.
(c) Immediately prior to the commencement of play and not
before a minimum of two players are afforded an opportunity to
visually inspect the cards from each deck at the table, each deck
shall be separately turned face down on the table, mixed thoroughly
by a ''washing'' or "chemmy shume" of the cards and stacked. Each
deck of cards shall be shumed in accordance with N,J.A.C.
19:47-14.5. One of the decks shall be cut in accordance with N,J.A.C.
19:47-14.5 and the other deck shall be maintained pursuant to
N,J.A.C. 19:46·1.13E for subsequent use pursuant to N,J.A.C.
19:47-14.2. In the alternative, a casino licensee may wash, shume
and cut only the deck intended for immediate use and maintain
the other deck pursuant to N,J.A.C. 19:46-1.13E. Upon rotation
pursuant to N,J.A.C. 19:47-14.2, the other deck shall be washed,
shumed and cut in accordance with the requirements herein and
N,J.A.C. 19:47-14.5.
19:47-14.5 Shume and cut oUhe cards
(a) Immediately prior to commencement of play and after the
completion of each round of play, the dealer shall shume all cards
so that they are randomly intermixed.
(b) After the cards have heen shumed and placed on the table
in front of the dealer, the dealer shall, using one hand, cut the deck
by taking a stack of at least 10 cards from the top of the deck and
place them on top of the cover card. The dealer shall then place
the cards remaining in the deck on top of the stack of cards which
were cut. The cover card shall always be placed in front of the deck
of cards prior to the cut of the cards by the dealer.
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(c) If there is no gaming activity at the poker table, each deck
of cards at the table shall be spread out on the table either face
up or face down. If the cards are spread face down, they shall be
turned face up once at least two players have arrived at the table.
After the first two players are afforded an opportunity to visually
inspect both of the decks, the procedures required by N..J.A.C.
19:47-14.4(c) shall be completed for one deck and the remaining
deck shall be maintained pursuant to N..J.A.C. 19:46-1.13E.
19:47-14.6 Poker overview; general dealing procedures for all types
of poker
(a) Poker shall be conducted in a separate and distinct area of
the casino Door or the casino simulcasting facility approved by the
Commission.
(b) Poker shall be played by a minimum of two players and a
maximum of 11 players. Poker shall be dealt by a dealer at a poker
table. For all types of poker set forth in N..J.A.C. 19:47-14.8, the
dealer shall not participate in the playing or outcome of the game
in any way except as otherwise authorized in this subchapter.
(c) A player shall wager on the cards that the player holds in
his or her hand. All bets by a player shall be placed by the dealer
in the designated area of the table known as the pot. A player may
be required to ante or place a blind bet prior to the receipt of any
cards. After each round of cards is dealt, a betting round shall be
conducted. Each player shall decide whether to continue contending
for the pot by calling or raising the bet of the other players.
(d) The object of the game shall be for a player to win the pot
either by making a bet that no other player elects to call, or by
having the hand of highest rank at the showdown in accordance
with the provisions of N..J.A.C. 19:47-14.3. If two or more players
are still in contention for a pot after all cards have been dealt and
the final betting round has been completed, there shall be a
showdown among the players still in contention to determine which
player has the hand of highest rank. Based on the type of poker
being played, the winning player may be the player who holds the
highest ranking high poker hand, the highest ranking low poker
hand or both the highest ranking high and low poker hands.
(e) The following procedures shall be utilized by the dealer when
dealing the game of poker:
1. The dealer shall choose the hand in which he or she will hold
the cards. Once the dealer has chosen a hand, the dealer must use
that hand whenever holding the cards. The cards held by the dealer
shall, at all times, be held in front of the dealer, as level as possible
and over the poker table. If during a round of play, the deck must
be set down to handle a transaction, the dealer shall place a marker
button on top of the deck until the transaction has been completed.
2. The dealer shall verbalize or physically indicate the action
which is occurring at the poker table with regard to the conduct
of the game and instruct each player as to his or her various turns
to act and options.
3. All burn cards required by this subchapter shall be kept
separate from the pile of discarded cards.
4. The dealer shall be required to count the stub, at least once
every 15 minutes, in order to determine that the correct number
of cards are present. If this count reveals an incorrect number of
cards, the deck shal.1 be removed from the table in accordance with
N..J.A.C. 19:46-1.18(n).
5. At the completion of a round of play, the dealer shall award
the pot to the winning player or players after a showdown or to
the last remaining player if all other players have folded. Prior to
pushing the pot to the winner and collecting the winning hand, the
dealer shall first collect the cards from all losing players.
6. All side pots shall be awarded before the dealer awards the
pot in the center of the poker table.
7. All discarded hands shall be counted by the dealer to determine
that the proper number of cards have been returned.
8. The dealer shall collect the rake in accordance with N..J.A.C.
19:47-14.14.
19:47-14.7 Wagers
(a) Only players who are seated at the poker table may be
permitted to receive cards and participate in each betting round.
(CITE 25 N..J.R. 5912)

(b) Depending upon the particular type of poker game being
dealt, a player may be required to:
1. Place an ante prior to receiving any cards;
2. Place a predetermined blind bet prior to receiving any cards;
or
3. Place a forced bet to initiate a betting round based on that
player's up-card.
(c) A player may only participate in the wagering during a round
of play with the gaming chips, gaming plaques or currency which
were already on the poker table in front of the player when the
round of play commenced.
1. A player may only add to his or her gaming chips, gaming
plaques or currency between rounds of play and may not remove
any of his or her gaming chips, gaming plaques or currency from
the poker table at any time during ongoing play pursuant to the
definition of table stakes as set forth in N..J.A.C. 19:47-14.1.
2. Currency which is available for use by a player pursuant to
the requirements of this section may be utilized to initiate, call or
raise a bet if such currency is expeditiously converted into gaming
chips or gaming plaques by the dealer in ac~ordance wi~h the
regulations governing the acceptance and conversion of such Instruments.
3. In order to participate in a round of play, a player shall be
required to have an amount of gaming chips, gaming plaques or
currency available on the poker table prior to the start of the round
of play which is sufficient to make any bet required by (b) above
and at least one bet at the posted table minimum.
4. A player who satisfies the requirements of (c)3 above but who
depletes his or her funds on the poker table prior to the completion
of a round of play shall be deemed to be "all-in."
i. An "all-in" player shall retain financial interest in the outcome
of the round of play, but shall only be eligible to win the amount
of the pot to which he or she contributed;
ii. An "all-in" player shall continue to receive any cards to which
he or she would normally be entitled; and
iii. Betting shall continue unimpeded among the other players by
generating a separate secondary pot which only those players shall
be eligible to win.
(d) A verbal statement of ''fold,'' "check," "call," "raise:" o~ an
announcement of a specific size wager by a player, assumIDg It is
within the rules of the poker game being played and the minimum
and maximum wager limits for the poker table, shall be binding
on the player if it is that player's turn to act.
(e) A player who announces a bet or raise of a certain amount
but places a different amount of gaming chips or gaming plaques
in the pot shall be required to correct his or her bet or raise to
the announced amount in accordance with the instructions of the
dealer.
(f) A player shall be considered to have placed a bet if the player:
1. Pushes gaming chips or gaming plaques forward to indicate
the intent of placing a bet;
2. Releases gaming chips or gaming plaques into the pot; or
3. Releases gaming chips or gaming plaques at a sufficient distance from the player and towards the pot to make it obvious that
it is intended as a bet.
(g) A player shall not be permitted to make a bet and thereafter
attempt to increase the amount of that bet.
1. If the player wishes to add additional gaming chips or gaming
plaques to the bet, the player must indicate at the time the bet is
being made that the bet is not yet complete.
2. A player who puts the proper amount of gaming chips or
gaming plaques into the pot to call a bet, without indicating his
or her intention to raise, may not thereafter raise the previous bet.
3. Subject to the posted table wagering limits, a player who
announces "raise" may continue to bet gaming chips or gaming
plaques until both of his or her hands come to rest in front of the
pot.
(h) It shall be the dealer's responsibility to ensure that no player
touches any of the gaming chips or gaming plaques once placed
into the pot.
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(i) Unless a raise has been verbally announced by that player,
a player who puts into the pot a single gaming chip that is larger
than required is assumed to have only called the preceding bet and
to be awaiting change from the dealer.
(j) Unless specifically posted to the contrary, a player shall be
permitted to raise after he or she has previously checked in a betting
round.
19:47-14.8 Types of permissible poker games
(a) A casino licensee may offer the following types of poker games:
1. Seven-card stud (high, high-low split and high-low split eight
or better);
2. Hold 'Em (high);
3. Omaha (high, high-low split eight or better);
4. Five-card draw (high and low); and
S. Five-card stud (high).
(b) No casino licensee shall offer or permit the playing of any
poker game in its casino room or casino simulcasting facility which
is not authorized by this subchapter.
19:47-14.9 Seven-card stud poker; procedures for dealing of cards;
completion of each round of play
(a) Each casino licensee shall be required to observe the
procedures set forth in this section for each game of seven-card stud
high, seven-card stud high-low split or seven-card stud high-low split
eight or better poker offered in its casino room or casino simulcasting facility.
(b) Each poker table shall be restricted to a maximum of eight
players as determined by the casino licensee. Each player who elects
to participate in a round of play may be required to place an ante.
The rule governing the placement of an ante and the amount of
the ante, if any, shall be posted on a sign at each poker table in
accordance with N..J.A.C. 19:47-8.3.
(c) Starting with the first player to the left of the dealer and
continuing in a clockwise rotation around the poker table, the dealer
shall deal two rounds of cards face down and one round of cards
face up to each player.
(d) Once each player has received three cards in accordance with
(c) above, the first betting round shall commence by comparing the
up-card of each player. For the purposes of this subsection only,
in the event that two or more up-cards are of the same rank, the
up-cards shall then be ranked by suit, with the highest to lowest
ranked suits in order as follows: spades, hearts, diamonds, clubs.
Betting shall be commenced by:
1. For high poker, the player with the lowest ranked up-card;
2. For high-low split poker, the player with the highest ranked
up-card. For this purpose, an ace shall be considered ranked below
a two; and
3. For high-low split eight or better poker, the player with the
lowest ranked up-card. For this purpose, an ace shall be considered
the highest ranking card.
(e) Following the placement of the forced bet required by (d)
above, each subsequent player may, proceeding in a clockwise rotation from the player who placed the forced bet, fold, call or raise
the bet. After the last player has responded to the most recent bet,
the betting round shall be considered complete.
(0 Upon completion of the first betting round, the dealer shall
bum the top card of the deck and then, starting with the first
remaining player to his or her left, deal a fourth card face up to
each player who has not folded. The next betting round shall
commence as follows:
1. The player with the highest ranking poker hand showing shall
be required to bet or check; or
2. If the highest ranking poker hand showing is held by two or
more players, the player closest to the left of the dealer shall be
required to bet or check.
(g) Following the initial bet or check required by (C) above, each
subsequent player, proeeeding in a clockwise rotation, may fold, call,
raise or, if the preceding players have not made a bet, check. Each
player may check until a bet has been made. Once a bet has been
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made, the next player in a clockwise rotation may fold, call or raise.
After the last player has responded to the most recent bet, the
betting round shall be considered complete.
(h) The dealer shall then deal two additional rounds of cards
face up and one round of cards face down to each player who has
not folded, with each such round followed by a betting round
conducted in accordance with the provisions of (0 and (g) above.
Prior to each round of cards being dealt, the dealer shall bum the
top card of the deck. If insufficient cards remain in the deck to
give each remaining player a seventh and final card, the top card
of the deck shall be burned and a common card shall be dealt face
up in the center of the table. If there is one or less cards remaining
in the deck, the dealer shall shume the bum cards, bum a card
and then deal the common card.
(i) If more than one player remains in the round of play after
the final betting round has been completed, a showdown shall be
used to determine the winner of the pot. Each player remaining in
the game shall form a five card poker hand from the seven cards
which he or she was dealt. This five card hand shall constitute the
poker hand of that player at the showdown. The winner of the pot
shall be:
1. In high poker, the player with the highest ranking five card
high hand;
2. In high-low split poker or high-low split eight or better poker,
the player with the highest ranking five card high hand and the
player with the highest ranking five card low poker hand, subject
to the provisions of (j) below, who shall divide the pot equally.
i. If a pot cannot be divided equally, the excess amount, which
shall not exceed $1.00, shall be given to the player with the highest
ranking high hand.
ii. If a tie exists between two or more players for the highest
ranking high hand, the high hand share of the pot shall be divided
equally among the tied players. If the high hand share of the pot
cannot be divided equally among the tied players, the excess, which
shall not exceed $1.00, shall be given to the player with the highest
ranking high poker card by suit.
iii. If a tie exists between two or more players for the highest
ranking low hand, the low hand share of the pot shall be divided
equally among the tied players. If the low hand share of the pot
cannot be divided equally among the tied players, the excess, which
shall not exceed $1.00, shall be given to the player with the lowest
ranking low poker card by suit.
iv. For purposes of this subsection, the cards shall be ranked by
suit with the highest to lowest ranked suit in order as follows:
spades, hearts, diamonds and clubs.
(j) In seven-card stud high-low split eight or better poker, a
winning low hand may not contain any pairs or a nine, 10, jack,
queen or king. This defines the qualifying clause known as "eight
or better." In the event that none of the hands of the remaining
players satisfies this requirement, the entire pot shall be awarded
to the player with the highest ranking high hand.
(k) In seven-card stud high-low split poker and seven card stud
high-low split eight or better poker, the player may form two different hands of five cards each out of the player's seven available
cards, enabling that player to contend for both the high hand and
low hand share of the pot. A player may use the same five card
grouping to make a high poker hand and a low poker hand. For
example:
1. A hand consisting of a two, three, four, five and six would
qualify as a straight for purposes of the high hand and as a high
ranking low hand; or
2. A hand consisting of five cards of the same suit, none higher
than an eight, would qualify as a flush for purposes of the high
hand and as a high ranking low hand.
(I) In seven-card stud high-low split poker and seven-card stud
high-low split eight or better poker, an ace may be used concurrently
as a low card to satisfy a low hand and as a high card to satisfy
a high hand.
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19:47-14.10 Hold 'em poker; procedures ror dealing or cards;
completion or each round or play
(a) Each casino licensee shall be required to observe the
procedures set rorth in this section ror each game or hold 'em high
poker offered in its casino room or casino simulcasting racility. Hold
'em poker shall be played to determine a winning high hand only.
(b) Each poker table shall be restricted to a maximum or eleven
players. Each player who elects to participate in a round or play
may be required to place an ante. The rule governing the placement
or an ante and the amount or the ante, ir any, shall be posted on
a sign at each poker table in accordance with N,J.A.C. 19:47-8.3.
(c) The order in which the cards shall be dealt and the order
in which players shall be required or have the option to bet shall
be determined as rollows:
1. A Oat disk called the "button" shall be used to indicate an
imaginary dealer;
2. At the commencement or play, the button shall be placed in
front or the first player to the right or the dealer; and
-3. Thereafter, the button shall rotate around the table in a
clockwise manner after each round or play.
(d) The player to the immediate left or the button shall be
required to initiate the first betting round by placing a blind bet
in accordance with the posted table requirements. A casino licensee
may require additional blind bets to be made immediately subsequent to the initial blind bet. The amount and number or all blind
bets required by the casino licensee shall be posted on a sign in
accordance with N,J.A.C. 19:47-8.3.
(e) Starting with the player to the immediate left or the button
and continuing in a clockwise rotation around the poker table, the
dealer shall deal two rounds or cards race down to each player, with
the player with the button being the last player to receive a card
each time.
(0 Following the placement or the blind bet(s), each player shall
in tum, in a clockwise rotation around the poker table, either rold,
call or raise the bet. The option to raise shall also apply to the
player who made the blind bet(s). After the last player has
responded to the most recent bet, the betting round shall be considered complete.
(g) The dealer shall then bum the top card or the deck and
proceed to deal three community cards race up in the center or the
table. The next betting round shall commence with the option to
bet or check belonging to the first player to the left or the button
who has not rolded. Each subsequent player may, in clockwise
rotation, rold, call, raise the bet or, ir preceding players have not
made a bet, make an opening bet or check. The betting round shall
be considered complete when each player has either rolded or called
in response to the most recent bet.
(h) Upon completion of the betting round required by (g) above,
the dealer shall again bum the top card of the deck and then deal
a rourth community card race up in the center or the table. The
next betting round shall be commenced and completed in accordance
with the requirements or (g) above.
(i) Upon completion or the betting round required by (h) above,
the dealer shall again bum the top card or the deck and then deal
a firth and final community card race up in the center or the table.
The rmal betting round shall be commenced and completed in
accordance with the requirements or (g) above.
(j) If more than one player remains in the round or play after
the final betting round has been completed, a showdown shall be
used to determine the winner or the pot. Each player remaining in
the game shall rorm his or her highest ranking five card high poker
hand by using, in any combination, his or her own two cards and
the five community cards available on the table. The winner or the
pot shall be the player with the highest ranking five card high poker
hand. If the highest ranking five card high poker hand that each
or the remaining players can rorm is comprised or the five community cards, all players remaining in the round or play shall share
equally in the pot.
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19:47-14.11 Omaha poker; prodedures ror dealing or cards;
completion or each round or play
(a) Each casino licensee shall be required to observe the
procedures set rorth in this section ror each game or omaha high
and omaha high-low split eight or better poker offered in its casino
room or casino simulcasting racility.
(b) Each poker table shall be restricted to a maximum or ten
players. Each player who elects to participate in a round or play
may be required to place an ante. The rule governing the placement
or an ante and the amount of the ante, if any, shall be posted on
a sign at each poker table in accordance with N,J.AC. 19:47-8.3.
(c) The order in which the cards shall be dealt and the order
in which players shall be required or have the option to bet shall
be determined in accordance with the procedures governing the use
or a button as set rorth in N,J.A.C. 19:47-14.10(c).
(d) Starting with the player to the immediate left or the button
and continuing in a clockwise rotation around the poker table, the
dealer shall deal rour rounds or cards race down to each player with
the player with the button being the last player to receive a card
each time.
(e) After each player is dealt rour cards race down, an initial blind
bet and all subsequent dealing and betting rounds shall be completed in accordance with the provisions or N,J.A.C. 19:47-14.10(d)
through (i).
(0 If more than one player remains in the round or play after
the final betting round has been completed, a showdown shall be
used to determine the winner or the pot. Each player remaining in
the game shall rorm a five card poker hand by using two or the
rour cards dealt to the player and three or the five community cards.
This five card hand shall constitute the poker hand or the player
at the showdown. The winner or the pot shall be:
1. In high poker, the player with the highest ranking five card
high poker hand; or
2. In high-low split eight or better poker, the player with the
highest ranking five card high poker hand and the player with the
highest ranking five card low poker hand, subject to the provisions
or (g) below, who shall divide the pot equally.
i. If a pot cannot be divided equally, the excess amount, which
shall not exceed $1.00, shall be given to the player with the highest
ranking high hand.
ii. If a tie exists between two or more players ror the highest
ranking high hand, the high hand share or the pot shall be divided
equally among the tied players. If the high hand share or the pot
cannot be divided equally amoung the tied players, the excess, which
shall not exceed $1.00, shall be given to the player with the highest
ranking high poker card by suit.
iii. If a tie exists between two or more players ror the highest
ranking low hand, the low hand share or the pot shall be divided
equally among the tied players. If the low hand share or the pot
cannot be divided equally among the tied players, the excess, which
shall not exceed $1.00, shall be given to the player with the lowest
ranking low poker card by suit.
iv. For purposes or this subsection, the cards shall be ranked by
suit with the highest to lowest rank suit in order as rollows: spades,
hearts, diamonds and clubs.
(g) In omaha high-low split eight or better poker, the eligibility
requirements or N,J.A.C 19:47-14.9(j) must be satisfied. In the event
that none or the hands or the remaining players satisfies this
requirement, tbe entire pot shall be awarded to the player witb the
highest ranking high poker hand.
(h) The rollowing rules sball only apply in omaba high-low split
eigbt or better poker:
1. A player may rorm two dift'erent hands or five cards each,
enabling that player to contend ror both the high hand and low
band share or the pot; provided, however, that the distribution or
cards contained in each hand sball comply with (0 above;
2. A player may use the same five card grouping to make a high
hand and a low hand; and
3. An ace may be used concurrently as a low card to satisfy a
low hand and as a high card to satisfy a high hand.
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19:47-14.12 Five-card draw poker; procedures for dealing of cards;
completion of each round of play
(a) Each casino licensee shall be required to observe the
procedures set forth in this section for each game of five-card draw
high and five-card draw low poker offered in its casino room or
casino simulcasting facility.
(b) Each poker table shall be restricted to a maximum of eight
players. Each player who elects to participate in a round of play
may be required to place an ante. The rule governing the placement
of an ante and the amount of the ante, if any, shall be posted on
a sign at each poker table in accordance with N,J.A.C. 19:47-8.3.
(c) The order in which the cards shall be dealt and the order
in which players shall be required or have the option to bet shall
be determined in accordance with the procedures governing the use
of a button as set forth in N,J.A.C. 19:47-14.10(c).
(d) Starting with the player to the immediate left of the button
and continuing in a clockwise rotation around the poker table, the
dealer shall deal five rounds of cards face down to each player with
the player with the button being the last player to receive a card
each time.
(e) After each player has been dealt five cards face down, an
initial betting round shall be completed in accordance with the
provisions of N,J.A.C 19:47-14.10(d) and (f).
After completion of the initial betting round, each player
remaining in the round of play, starting with the player to the
immediate left of the button and continuing in a clockwise rotation
around the poker table, shall have an opportunity to draw new cards.
This process shall be accomplished one player at a time. Each player
may keep his or her original hand or discard as many cards as
he or she chooses. Each discarded card shall be replaced by the
dealer with a new card dealt from the deck as follows:
1. Prior to the first player receiving any new cards, the dealer
shall bum the top card of the deck; and
2. If insufficient cards remain in the deck for each player remaining in the round of play to draw new cards, the discard pile shall
be reshumed and used for this purpose; provided, however, that
the cards to be discarded by a player who has not yet requested
new cards shall not be included as part of the reshumed cards.
(g) The final betting round shall commence with the option to
bet or check belonging to the first player to the left of the button
who has not folded. Each subsequent player may, in clockwise
rotation, fold, call, raise the bet or, if preceding players have not
made a bet, make an opening bet or check. The final betting round
shall be considered complete when the last player has responded
to the most recent bet.
(h) If more than one player remains in the round of play after
the final betting round has been completed, a showdown shall be
used to determine the winner of the pot. The winner of the pot shall
be:
1. In high poker, the player with the highest ranking five card
high hand; and
2. In low poker, the player with the highest ranking five card low
hand.

m

19:47-14.13 Five-card stud poker; procedures for dealing of cards;
completion of each round of play
(a) Each casino licensee shall be required to observe the
procedures set forth in this section for each game of five-card stud
nigh poker offered in its casino room or casino simulcasting facility.
Five-card stud shall be played to determine a winning high hand
mly.
(b) Each poker table shall be restricted to a maximum of eight
llayers. Each player who elects to participate in a round of play
nay be required to place an ante. The rule governing the placement
,f an ante and the amount of the ante, if any, shall be posted on
I sign at each poker table in accordance with N,J.A.C. 19:47-8.3.
(c) Starting with the first player to the left of the dealer and
:ontinuing in a clockwise rotation around the poker table, the dealer
:hall deal one round of cards face down and one round of cards
ace up to each player.
(d) Once each player has received two cards in accordance with
c) above, the first betting round shall commence by comparing the
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up-card of each player. The player with the lowest ranked up-card,
which shall be determined by suit in accordance with the provisions
of N,J.A.C. 19:47-14.9(d) if two or more players have an up-card
of the same rank, shall be required to make a forced bet.
(e) Following the forced bet, each subsequent player may,
proceeding in a clockwise rotation from the player who placed the
forced bet, fold, call or raise the bet. After the last player has
responded to the most recent bet, the betting round shall be considered complete.
(f) Upon completion of the first betting round, the dealer shall
bum the top card of the deck and then deal another round of cards
face up to each player who has not folded. The next betting round
shall be commenced by the player with the highest ranking high
poker hand showing. If two or more hands are of equal rank, the
player closest to the left of the dealer shall be required to bet. The
betting round shall be completed in accordance with the procedures
in (e) above.
(g) The dealer shall then deal two additional rounds of cards face
up to each player who has not folded, with each such round followed
by a betting round conducted in accordance with the provisions of
(f) above. Prior to each round of cards being dealt, the dealer shall
bum the top card of the deck.
(h) If more than one player remains in the round of play after
the final betting round has been completed, a showdown shall be
used to determine the winner of the pot. The winner of the pot shall
be the player with the highest ranking five card high poker hand.
19:47-14.14 Poker revenue
(a) The casino licensee shall derive its poker revenue at all poker
tables by extracting a commission known as the "rake." Each casino
licensee shall submit to the Commission in its Rules of the Games
Submission:
1. The types of rake utilized;
2. The methodology used for calculating the rake; and
3. The amount of maximum permissible rake.
(b) Each casino licensee shall use one or more of the following
procedures in determining and extracting the rake:
1. A straight percentage rake, pursuant to which:
i. A fee, not to exceed 10 percent of all sums bet in the betting
round, shall be extracted from a pot and any side pots;
ii. The amount to be raked shall be calculated and extracted from
the pot and any side pots after the conclusion of a betting round
and placed into the designated rake area pursuant to N,J.A.C.
19:46-1.13E as play progresses; and
iii. Upon completion of a round of play, the rake shall be immediately placed by the dealer into the table inventory container.
2. A rake which shall be taken in incremental amounts, pursuant
to which:
i. Assessments of predetermined amounts shall be extracted from
the pot and any side pots as certain predetermined dollar levels
have been achieved;
ii. Upon collection, the amount to be raked shall be placed into
the designated rake area pursuant to N,J.A.C. 19:46-1.13E; and
iii. Upon completion of a round of play, the rake shall be immediately placed by the dealer into the table inventory container.
3. A rake based on time charges, pursuant to which:
i. Assessments may be imposed on a "per-player" basis or on a
"per-table" basis. If taken on a "per-player" basis, inactive players
seated at the table shall also be assessed;
ii. Time charges shall be expressed as an hourly fee based on
the particular minimum and maximum wagering limits at a game;
iii. Time charges may be assessed fractionally every 20 or 30
minutes as determined by the casino licensee;
iv. Time charges once assessed shall be placed by the dealer into
the designated rake area pursuant to N,J.A.C. 19:46-1.13E; and
v. Upon verification by a f1oorperson or supervisor thereof of the
time charges collected, the rake shall be immediately placed by the
dealer into the table inventory container.
(c) A sign describing the type and amount of rake to be collected
pursuant to (b) above shall be posted at each poker table in
accordance with the requirements of N,J.A.C. 19:47-8.3.
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(d) An uncalled final bet shall not be considered part of the pot
for purposes of calculating the amount of rake pursuant to methods
(b)1 and 2 above.
(e) Once the dealer bas extracted tbe rake and tbe pot and any
side pots bave been collected by tbe winning player or players, no
additional rake sball be taken by tbe casino licensee.
19:47-14.15 General operating rules for all types of poker; bandling
of irregularities
(a) It shall be tbe responsibility of eacb player to ensure tbat
bis or ber band bas lost to tbe otber hands at tbe table before
discarding the band.
(b) In all disputes in wbich a ruling, interpretation, clarification
or intervention is required, the decision of the poker shift supervisor
shall be final.
(c) Eacb player sball be required to keep all cards dealt to tbe
player in full view of the dealer at all times. The dealer shall ensure
compliance with this requirement.
(d) At tbe sbowdown, a winning band must be clearly displayed
in its entirety and properly identified. The player initiating tbe final
wager shalJ be tbe first player to sbow bis or ber band at tbe
sbowdown; all other players wbo bave not folded sball tben reveal
tbeir bands in a clockwise rotation. Any player bolding a losing hand
may concede bis or her rights to tbe pot and discard tbe band;
provided, bowever, that tbe casino licensee may require tbe disclosure of any discarded hands.
(e) If any player folds after making a forced bet or blind bet or
on a round of checking, tbat player's position shall continue to
receive a card until tbere is a subsequent wager at tbe table.
(f) Misdeals sball cause all tbe cards to be returned to tbe dealer
for a resbume. The following errors shall be cause for a misdeal:
1. Failure to sbume and cut the cards in accordance witb N,J.A.C.
19:47-14.5;
2. Dealing to an incorrect starting position if tbe error has been
detected prior to two players voluntarily placing wagers into tbe pot;
3. If more tban one card is found face-up in tbe deck; and
4. Failure to deal to an eligible seated player, if tbe error bas
been detected prior to two or more players voluntarily placing
wagers into tbe pot.
(g) If one or more cards are mistakenly dealt to an ineligible
player, only tbose cards dealt to tbat player sball be discarded and
tbe round of play sball be continued.
(b) If at any time during a round of play, missing cards are
discovered or additional cards are found, tbe round of play sball
be called dead, all gaming chips and gaming plaques in tbe pot
shall be returned to the appropriate player and tbe deck sball be
placed pursuant to the procedures outlined in N,J.A.C. 19:46-1.18.
(i) A card found face upwards in the deck shall not be used in
tbe game and sball be placed witb tbe pile of discarded cards.
(j) A player who fails to take reasonable means to protect his
or her hand shall bave no redress if bis or ber band becomes a
fouled hand or tbe dealer accidentally collects tbe band.
1. Hole cards in a game of stud poker sball be considered
protected for purposes of fouling a band.
2. If a protected band comes into contact witb discarded cards,
every effort sball be made to reconstruct tbe hand and complete
tbe round of play.
3. A player wbo bas a protected hand collected by the dealer or
fouled by discarded cards shall be entitled to a refund from the
pot of all monies that he or she put in the pot if the player has
been a victim of and not a contributor to the error.
4. A player who leaves the table without comment and has an
unprotected hand shall be assumed to bave no interest in the pot,
and his or her cards shall be collected and discarded.

(CITE 25 N,J.R. 5916)

(k) Verbal statements which are clearly audible by and directed
to the dealer shall always have precedence over actions and gestures
and are considered binding on the player whose tum it is to act.
1. A player shall be deemed to have folded if, when faced with
calling a wager, he or she:
i. Discards his or her hand face-down towards the pile of discarded cards or the pot; or
ii. Turns face-down his or her up-cards in a game of stud poker.
2. If a player is obligated to place a wager by virtue of a verbal
statement or forced betting situation, throwing away his or her cards
does not relieve the player of that obligation.
(I) If a player's first or second hole card is accidentally turned
face-up in the dealing process, the third card shall be dealt facedown. If both hole cards are accidentally turned face-up, the dealer
shall collect the two cards, call the player's hand dead and return
the player's ante, if applicable.
(m) If a card is accidentally dealt off the table, it shall not be
used in that round of play and shall be placed with the pile of
discarded cards after a thorough examination by the dealer.
(n) If any of the face-down cards in the games of Hold 'em or
omaha are accidentally turned face-up in the dealing process, the
dealer shall exchange the exposed card with a card from the top
of the deck and place the exposed card with the pile of discarded
cards.
(0) Nothing herein shall preclude a casino licensee from clarifying and supplementing the above irregularities through its internal control procedures, as submitted to the Commission for
review and approval.
19:47-14.16 Conduct of players
(a) Each player in a poker game shall play the game solely to
improve his or her chance of winning and sball take no action to
improve another player's cbance of winning. No player may communicate any information to another player wbich could assist tbe
other player in any manner respecting the outcome of a poker game.
(b) A casino licensee which has reasonable cause to believe that
a player has acted or is acting in violation of (a) above sball require
the player to leave the game and shall notify the Commission and
Division as expeditiously as possible.
(c) Any casino licensee which takes action under (b) above in
good faitb shall not be liable civilly to sucb person.
19:47-14.17 Minimum and maximum wagers
Each casino licensee shall provide notice in accordance witb
N,J.A.C. 19:47-8.3 of the minimum and maximum wagers in effect
at each poker table, except that, if all patrons at a poker table agree
to increase the minimum wager at the table, the provisions of
N,J.A.C. 19:47-8.3(b) need not be followed. Sucb sign shall also
include any restrictions witb regard to the maximum number of
raises that may be permitted for any round of betting.
19:47-14.18 Waiting list
A casino licensee may maintain a list of players wbo have reo
quested to be seated at a particular type of poker table. All vacant
seats sball be filled on a first come first served basis. Tbe casino
licensee shall be permitted to announce only tbose seating vacancies
for whicb an individual bas been placed on a waiting list.
19:47-14.19 Projected poker revenue
Eacb casino licensee offering the game of poker sball maintain
a manual or computerized record of projected poker revenue for
eacb table by gaming day. A copy of the daily projections shall be
forwarded to the casino accounting department, on a daily basis,
for comparison with the figures recorded on the Master Game
Report. Any significant variances between the projection and the
figures on the Master Game Report shall be immediately reported
to a supervisor of the poker unit, the casino controller and tbe
Commission.
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RULE ADOPTIONS
AGRICULTURE
(a)

(b)

DIVISION OF REGULATORY SERVICES
Commercial Fertilizer and Soil Conditioners
Adopted New Rules: N.J.A.C. 2:69

DIVISION OF REGULATORY SERVICES
New Jersey Commercial Fertilizer and Soil
Conditioners
Plant Food Nutrient Values
Adopted Amendment: N.J.A.C. 2:69-1.11

Proposed: October 4, 1993 at 25 N.J.R. 4544(a).
Adopted: November 24,1993 by the State Board of Agriculture
and Arthur R. Brown, Jr., Secretary, Department of
Agriculture.
Filed: November 24,1993 as R.1993 d.688, without change.
Authority: N.J.S.A. 4:9-15.33.
Effective Date: December 20, 1993.
Expiration Date: December 20, 1998.

Proposed: August 16, 1993 at 25 N.J.R. 3585(a).
Adopted: October 25, 1993 by the State Board of Agriculture
and Arthur R. Brown, Jr., Secretary, Department of
Agriculture.
Filed: October 28,1993 as R.1993 d.600, without change.
Authority: N.J.S.A. 4:9-15.26.
Effective Date: December 20, 1993.
Expiration Date: December 20,1998.

Summary of Public Comments and Agency Responses:
No comments received.
NJ.A.C. 2:69 expired November 7, 1993 pursuant to Executive Order
No. 66(1978). The rules are therefore being readopted as new rules at
this time and with amendments which had been proposed thereto (see
N.J.A.C. 1:30-4.4(f).

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the rules readopted as new rules can be found in
the New Jersey Administrative Code at N.J.A.C. 2:69.

Full text of the adopted amendments follows:
2:69-1.11 Commercial values
(a) (No change.)
(b) These values shall be effective from September 24, 1993
through June 30, 1994.

Full text of the adopted amendments follows:
2:69-1.7 General methodology for sampling and laboratory analyses
(a) The Department of Agriculture adopts as a rule and incorporates herein by reference the general methods for sampling
and laboratory analyses set forth in the 15th (1990) edition of the
Official Publication of the Association of Analytical Chemists, Inc.,
as amended and supplemented.
(b) A copy of the 15th (1990) edition of the official methods of
the Association of Official Analytical Chemists (AOAC) is on file
in the Director's Office, Division of Regulatory Services, New Jersey
Department of Agriculture, Health and Agriculture Building, John
Fitch Plaza, Trenton, New Jersey 08625. Copies may be procured
by writing to AOAC, Fulfillment Coordinator, 2200 Wilson
Boulevard, Arlington, Virginia 22201-3301.
2:69-1.8 General rules regarding fertilizers
(a) The Department of Agriculture adopts as a rule and herein
incorporates by reference each annual edition, in turn, of the Official
Publication of the Association of American Plant Food Control
Officials, Inc.
(b) A copy of the current edition of the Official Publication of
the American Plant Food Control Officials is on file in the Director's
Office, Division of Regulatory Services, New Jersey Department of
Agriculture, Health and Agriculture Building, John Fitch Plaza,
Trenton, New Jersey 08625. Copies may be procured by writing to
Joel M. Padmore, North Carolina Department of Agriculture, 4000
Reedy Creek Road, Raleigh, NC 27607.
2:69-1.10 Penalties
When an official analysis shows that a commercial fertilizer or
;oil conditioner is deficient in one or more of its guaranteed seconiary or micro nutrients beyond the investigational allowance as
~stablished by N.J.A.C. 2:69-1.3 a penalty of $20.00 shall be assessed
>y the State Chemist against the licensee plus $5.00 per ton or
'raction thereof. All penalties assessed under this regulation shall
>e pro-rated to the purchaser(s), or to a consumer(s) who thereafter
'eceived possession of a lot represented by the sample analyzed,
vithin 60 days after the date of notice from the State Chemist to
he licensee. Receipts shall be obtained and forwarded promptly to
he State Chemist by the licensee. If the purchaser(s) or consumer(s)
:annot be found, the amount of the penalty shall be paid to the
itate Treasurer.

BANKING

(c)
DIVISION OF REGULATORY AFFAIRS
Capital
Adopted New Rule: N.J.A.C. 3:4-1.6
Proposed: October 4, 1993 at 25 N.J.R. 4545(a).
Adopted: November 17,1993 by Jeff Connor, Commissioner,
Department of Banking.
Filed: November 23,1993 as R.1993 d.661, with a substantive
change not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 17:1-8.1; 17:9A-17.1 Note; and 17:16M-9.
Effective Date: December 20, 1993.
Expiration Date: August 17,1997.
Summary of Public Comments and Agency Responses:
The Department received a comment from Samuel J. Damiano, President of the New Jersey Council of Savings Institutions. The Department
upon adoption has made a minor substantive change in response to this
comment.
The rule as proposed permitted a depository institution with a capital
ratio in excess of two percent to convert as an interim step toward a
merger or acquisition with another institution so long as the resulting
institution had a ratio of Tier 1 Capital to total assets of at least four
percent. The statutes regarding charter conversions require that the
resulting institution satisfy all capital maintenance requirements. N.J.S.A.
17:9A-17.4; N.J.S.A. 17:16M-4. The current Tier 1 capital requirement
is four percent, N.J.A.C. 3:4-1.2. The comment suggested that it would
be more appropriate to require that the resulting institution satisfy all
capital requirements, rather than requiring that it have a four percent
capital ratio. This would ensure that any future changes in the Tier 1
capital requirement would automatically also be effective as a requirement for charter conversions, as required by the above statutes. In
response to this comment, the rule is changed on adoption to require
that the resulting institution satisfy all capital maintenance requirements.
Full text of the adoption follows (addition to proposal indicated
in boldface with asterisks *thus*; deletion from proposal indicated
in brackets with asterisks *[thus]*):

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N,J.R. 5917)

You're viewing an archived copy from the New Jersey State Library.

ADOPTIONS

COMMUNTIY AFFAIRS
3:4-1.6 Capital for interim conversion
(a) Notwithstanding any rule to the contrary, a depository institution with a ratio of Tier 1 capital to assets in excess of two percent
shall be deemed to be adequately capitalized to qualify for a conversion to a bank, savings bank, capital stock savings bank, capital
stock association or mutual association pursuant to N.J.S.A.
17:9A-17.1 et seq and/or N.J.S.A. 17:16M-l et seq., provided that:
1. The conversion is an interim step toward a merger or acquisition with another institution; and
2. After the merger or acquisition, the resulting depository institution will ·[have a ratio of Tier 1 capital to total assets of at least
four percent]· ·satisfy all capital maintenance requirements·.

COMMUNITY AFFAIRS
(a)
DIVISION OF HOUSING AND DEVELOPMENT
Uniform Construction Code
Subcodes
Adopted Amendments: N.J.A.C. 5:23-2.6, 2.14, 2.23,
3.2,3.4, 3.8A, 3.11A, 3.14, 3.15, 3.16,3.17,3.18,
3.20, 3.21 , 4.3A, 4A.8, 4A.11 and 12.2
Proposed: September 7, 1993 at 25 N.J.R. 3891(a).
Adopted: November 16, 1993 by Stephanie R, Bush,
Commissioner, Department of Community Affairs.
Filed: November 23,1993 as R,1993 d.662, with technical
changes not requiring additional public notice or comment
(see N.J.A.C. 1:30-4.3) and with the proposed deletion of
NJ.A.C. 5:23·3.4(g) and the repeal of NJ.A.C. 5:23-3.20A not
adopted at this time, but still pending.
Authority: N.J.S.A 52:27D-124.
Effective Date: December 20, 1993.
Expiration Date: February 3, 1998.
Summary of Public Comments and Agency Responses:
Comments were received from the following individuals and organizations:
Robert Lemmon, Chairman, U.C.e. Building Subcode Committee;
Russell Bauer, Chairman, U.e.e. Elevator Subcode Committee; Andy
Cattano, Director, Technical Services, New Jersey Builders Association;
Charles A. Spitz, AlA, CSI; Martin Santini, AlA, APA, First Vice
President, AIAlNew Jersey; Robert F. DeSantis, AlA, Kaplan, Gaunt,
DeSantis; Ronald P. Bertone, AlA, PP, Bertone-Sclare Associates;
Richard M. Stokes, Esq., Manager, Government Affairs, Atlantic Electric; Richard Fryling, Jr., General Solicitor, Public Service Electric &
Gas Company; and Scott L. Guibord, General Attorney, Jersey Power
& Light Company.
COMMENT: In N.JA.C. 5:23-3.2(d)4, the terms "area" and "height"
should be reversed, since section 503.0 of the model code refers to
"height and area," not "area and height."
RESPONSE: The terms "area" and "height" as used in N.J.A.e.
5:23-3.2(d)4 refer to the physical characteristics of the building, not to
the title of section 503.0. The order in which the words are used is
therefore of no significance.
COMMENT: In N.J.A.e. 5:23-3.2(dY, reference should be made to
section 1006.5 of the model code rather than to section 1006.0, since
section 1006.5 is the section being amended.
RESPONSE: The text being amended is indeed in section 1006.5,
which is a subsection of section 1006.0. The Department prefers to
reference sections in as general a manner as possible in order to minimize
the need for future revisions of NJ.A.e. 5:23 due to revisions in the
model code.
COMMENT: In N.J.A.e. 5:23-3.14(b)2xix, reference should be made
to N.J.A.e. 5:23-7.6 rather than to N.J.A.e. 5:23-7, since it is in NJ.A.e.
5:23-7.6 that the definition referred to is contained.
RESPONSE: This change has been made on adoption.
COMMENT: N.J.A.e. 5:23-3.14(b)lliv should provide that special
inspections are required for Class I structures or when requested by the
building subcode official.
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RESPONSE: The word "or" was inadvertently omitted and is being
added on adoption.
COMMENT: In N.J.A.e. 5:23-3.21(b)2vi, the bracket after "four or
more risers" should have been placed after "three or more risers."
RESPONSE: This error is being corrected on adoption.
COMMENT: Although the mechanical section of the CABO One and
Two-Family Dwelling Code is being adopted, no plan review or inspection responsibilities are delineated.
RESPONSE: This issue will be addressed in a separate proposal.
COMMENT: Section 3008.0 of the building subcode should be enforced by the elevator subcode official.
RESPONSE: Responsibility for the enforcement of this section has
been assigned to the building subcode official because the section deals
with maintenance of the fire-resistive integrity of building openings in
according with section 7 of the building subcode. The elevator subcode
official is responsible for the enforcement of the detailed provisions
related to hoistway doors and hardware contained in ANSI A17.!,
including those that are exempt in section 3008.0.
COMMENT: Sections 3010.5 and 2010.5 of the building subcode
should not be included within the jurisdiction of the elevator subcode
official.
RESPONSE: The correct citation is 3010.3, not 2010.5. Section 3010.0
of the building subcode deals with the installation of conveyors, which
is an example of a special project that requires a determination by the
appropriate subcode official and the construction official as to whether
or not there exists a need for special technical services, in accordance
with N.J.A.e. 5:23-2.19. In the Department's judgment, the elevator
subcode official can most appropriately advise the construction official
in matters related to machinery guards and safeties for conveyors.
COMMENT: Plan review functions of article 620 of the electrical
subcode should be jointly enforced by the elevator and electrical subcode
officials in all buildings.
RESPONSE: Installation of elevator devices not accessible to the
general public in Use Groups R-3 or R-4, or in exempt R-2 structures,
is another example of a special project that requires a determination
by the appropriate subcode official as to the need for special technical
services. Installation of elevator devices not accessible to the public in
these structures is not covered by N.J.A.e. 5:23-12, the elevator safety
subcode, and such installation is therefore within the jurisdiction of the
electrical subcode official.
COMMENT: A closed parenthesis is missing in N.J.A.e. 5:23-3.4(c)5.
RESPONSE: This error is being corrected by deleting the exception
and listing the sections that are not excepted.
COMMENT: N.J.A.C. 5:23-3.15(b)I4i, as proposed, would eliminate
a traditional and practical method of foundation drainage, involving the
installation of foundation drainage systems on the interior side of the
foundation or footings, that is permitted by the National Standard Plumbing Code, but not by the BOCA National Building Code/1993 or the
CABO One and Two-Family Dwelling Code/1992. Prohibition of this
method would also conflict with the radon hazard subcode. These installations should remain within the jurisdiction of the plumbing subcode
official, and not be made the responsibility of the building subcode
official.
RESPONSE: Overall, the foundation drain requirements of the building subcode are more comprehensive than those of the model plumbing
code and allow more options to the builder. One of the two had to be
chosen in order to avoid a conflict between codes and it was for this
reason that the building subcode was chosen. The Department will
further investigate the effect of this provision on the radon hazard
subcode.
COMMENT: The term and definition of "construction documents"
should not be deleted. It is the accepted term in the construction industry
for what were formerly referred to as "plans and specifications." The
deletion of the term and definition will make many sections of the
building subcode unclear.
RESPONSE: The term and definition are being retained.
COMMENT: The proposed NJ.A.C. 5:23-3.16(b)li, which would
eliminate from the Uniform Construction Code the National Electrical
Code's exemption for outdoor utility lighting on private property, should
not be adopted. The reasons given by the three utilities that submitted
comments are as follows:
Such installations are installed, owned, operated and maintained by
electric utilities and connected to their distribution systems. Pursuant to
Board of Regulatory Commissioners (BRC) requirements, these installations are performed in accordance with applicabl<;: requirements of the
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National Electrical Code (NEC), the National Electrical Safety Code
(NESC) and standard utility practice. These installations are not
hazardous. They are no different from similar installations on public
property.
The only reason this proposal is being made is as a response to
pressure from electrical contractors who seek to regulate competition
by subjecting utilities to the same permitting and inspection requirements
that contractors are subject to when they do this type of work.
The NEC is intended to apply to privately owned, controlled, maintained and readily accessible installations on the customer's side of the
meter, while the NESC was written for, and applies to, utility installations. DCA has no basis to reject the NEC's exemption of utility installations from its provisions and no authority to override the determination
by the BRC that utilities need only comply with those provisions of the
NEC that are applicable.
N.J.S.A. 48:2-13 assigns sole jurisdiction over public utilities and their
equipment and facilities to the BRC. The customer's load side of the
meter is the clear demarcation point between DCA and BRC jurisdiction.
Where, as in this case, there is no meter, there is no DCA jurisdiction.
DCA has no authority to amend a model code in the manner proposed.
This change was considered, and rejected, by the model code organization.
The proposed amendment would impose added costs on the utilities,
which would have to be passed on to customers, without any corresponding public benefit. It would also necessitate retraining of employees to
follow NEC requirements that are at variance with those of the NESC
and standard utility practice and could result in a reduction of the
program, which would adversely affect customers' safety at night. Sudden
adoption of new work practices could create risks for utility employees.
The added inspection requirements would be burdensome to local enforcing agencies.
RESPONSE: P.L. 1983, c.496, section 5 (N.J.S.A. 52:27D-123.1)
provides that "any law or regulation to the contrary notwithstanding, the
structure, design, construction, maintenance and use of all buildings and
structures to be erected and the alteration, renovation, rehabilitation,
repair, maintenance, removal, or demolition of all buildings or structures
already erected shall be regulated pursuant to the "State Uniform Construction Code Act," P.L. 1975, c.217 (C.52:27D-1l9 et seq.)." "Structure" is defined, in N.J.S.A. 52:27D-121, as "a combination of materials
to form a construction for occupancy, use, or ornamentation, whether
installed on, above, or below the surface of a parcel of land; provided,
the word 'structure' shall be construed when used herein as though
followed by the words 'or part or parts thereof and all equipment therein'
unless the context clearly requires a different meaning." Neither of these
provisions makes any distinction between structures owned by, or work
done by, a public utility and structures owned by, or work done by, others.
The jurisdiction of the Board of Regulatory Commissioners cited by the
commenters was established by P.L. 1946, c.219. To the extent of any
inconsistency, the later statute, P.L.1983, c.496, governs and DCA therefore has jurisdiction over structures used in site lighting of private
property that are owned by public utilities.
The provision of the National Electrical Code that is being amended
is an administrative provision that, unlike provisions that establish technical requirements, is subject to modification by administrative rule. An
administrative provision of a model code cannot, therefore, limit the
authority of DCA under the State Uniform Construction Code Act.
Furthermore, it is a jurisdictional provision that cannot be construed as
limiting the statutory jurisdiction of the Department under the State
Uniform Construction Code Act.
The Department is satisfied that its understanding that the National
Electrical Code is indeed applicable to utility-owned site lighting installations is shared by the model code organization subcommittee on this
portion of the National Electrical Code and that there is therefore no
sound technical reason why the code should not be enforced accordingly.
The fact that utility interests have, thus far, succeeded in voting down
proposals to clarify the text of the code should not prevent the Department from exercising its own authority to make this amendment for
purposes of enforcement in New Jersey.
It is necessary as a practical matter that electric utilities function in
a monopoly capacity within a given service area, subject to such regulation as is necessary to ensure that the exclusive authority to distribute
electric power is exercised in a fair and reasonable manner. The installment of site lighting on private property, however, is not within the scope
of this monopoly; it involves the use, not the distribution, of electric
power and it is work that may also be legally performed by contractors

that are not public utilities. Since the State Uniform Construction Code
Act makes the same codes and standards applicable to construction work
regardless of whom it is done by, the Department believes that the
electrical contractors who have complained about being subject to permit
and code requirements, with which the utilities with whom they competd
do not comply, are entirely correct. Where utilities compete with other
companies outside the scope of their monopoly, the playing field should
be level.
If the costs and requirements complained of are reasonable when
applied to a non-utility contractor, and the Department believes that they
are, they do not become unreasonable when applied to a utility performing the same work. Any such costs should be considered part of the
cost of installation, as is the case when the work is done by non-utility
contractors, and not passed on to the customers of the utility in its power
distribution monopoly capacity. If tariffs have to be revised to take
account of this change, then that is what should be done. Local enforcing
agencies should be able to handle any increased load if there is increased
fee revenue to pay the cost, as there should be if fees are collected
equally for utility and non-utility installations.
Agency Note: The Department is reserving action on the proposed
repeal of N.J.A.C. 5:23-3.20A, the indoor air quality subcode, and the
related N.J.A.C. 5:23-3.4(g). Additional information is required concerning effect of any such change on energy use. Once this information has
been received and evaluated, the Department will either adopt this
portion of the proposal or withdraw it.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks ·thus·; deletions from proposal indicated
in brackets with asterisks *[thus]*):
5:23-2.6 Change in use group
(a)-(b) (No change.)
(c) Part change in use: If a portion of the structure is changed
to a new use group, and that portion is separated from the remainder
of the structure with the required vertical and horizontal fire separation assemblies complying with the fire resistance rating in the
building subcode, then only the construction involved in the change
shall be made to conform fully to the requirements for the new use
group, while the existing portion shall be made to comply only with
the means of egress requirements of the regulations.
5:23-2.14 Construction permits when required
(a) (No change.)
(b) The following are exceptions from (a) above:
1.-3. (No change.)
4. Permit requirements for tents and membraned structures shall
be as set forth in N.J.A.C. 5:23-3.14(b)16i. A temporary greenhouse
meeting the criteria set forth in N.J.A.C. 5:23-3.14(b)16i(4) shall not
require a permit except as otherwise provided in N.J.A.C.
5:23-3.14(b)16i(5).
5. (No change.)
(c)-(f) (No change.)
5:23-2.23 Certificate of Occupancy requirements
(a)-(f) (No change.)
(g) Contents of certificate: When a building or structure is entitled
thereto, the construction official shall issue a certificate of occupancy
within 10 business days after written application therefor.
1. The certificate shall certify the purpose for which the building
or structure may be used in its several parts.
2. The certificate of occupancy shall specify: the use group(s), in
accordance with the provisions of the building subcode; the maximum live load on all floors as prescribed in the building subcode;
the occupancy load in the building and all parts thereof as defined
in the building subcode; and any special stipulations and conditions
of the construction permit.
3. The construction official shall affix his signature to the
certificate and, by so doing, shall certify that the building or structure
has been approved for occupancy by all applicable subcode officials
in accordance with the provisions of N.J.A.C. 5:23-3.
(h )-(1) (No change.)
5:23-3.2 Matters covered; exceptions
(a) (No change.)
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(b) Rules concerning exceptions in health care facilities are as
follows:
1. Construction and alteration of health care facilities shall be in
accordance with this code and the standards imposed by the State
Department of Health. The Department specifically adopts the
"Guidelines for Construction and Equipment of Hospital and
Medical Facilities" 1992-93 edition or current edition (American
Institute of Architects Committee on Architecture for Health), as
amended by N.J.A.C. 8:43G, as the uniform code of the State in
all matters regulated by sections specified herein. In order to avoid
conflict, section 503.3 of the building subcode of the New Jersey
Uniform Construction Code shall not govern with respect to health
care facilities.
2. The Department of Health may adopt licensing standards for
the physical plant and environment of health care facilities that
supplement this code and the "Guidelines for Construction and
Equipment of Hospital and Medical Facilities," although these standards may not be in conflict with these codes.
3. The publication "Guidelines for Construction and Equipment
of Hospital and Medical Facilities" is available from The American
Institute of Architects Press, 1735 New York Ave., N.W., Washington, D.C. 20006.
(c) (No change.)
(d) Commercial farm buildings shall be constructed in accordance
with the following criteria:
1.-3. (No change.)
4. Construction, height and allowable area requirements for commercial farm buildings and structures shall be for one of the types
of construction specified in the building subcode and shall not exceed
the area or height limitations of Table 503.
i. (No change.)
5. Unlimited area farm buildings exempted under (d)4i above
shall meet the following additional relaxed requirements in lieu of
those requirements in Chapter 10, Means of Egress, of the BOCA
National Building Code:
i. In lieu of the requirements of Section 1006.0, the maximum
distance of travel from any point in the building to an exit shall
not exceed 150 feet;
ii. In lieu of the requirements of Section 1010.0, one exit is
required for each 15,000 square feet of floor area and fraction
thereof;
iii. In lieu of the requirements of Section 1023.0, exit signs must
be posted. Exit signs are not required to be illuminated;
iv. In lieu of the requirements of section 1008.0, occupancy is
limited to 30 people;
v. Lightning protection of the type required for the structure by
NFiPA 780, fire extinguishers and "no smoking" signs shall be
provided;
vi. (No change.)
5:23-3.4 Responsibility
(a) Responsibility for *the* enforcement of specific provisions of
the building subcode shall be as follows:
1. Plan review functions of sections 402.0 through 406.0, 408.0
through 420.0; Chapters 7, 8, and 10; sections 1506.0, 1511.0,2603.0;
section 2114.0, and Chapter 28; sections 3006.0 through 3011.0 for
elevator devices not accessible to the general public in structures
classified as Use Groups R-3, R-4, or in R-2 structures in which
the elevator devices are wholly within dwelling units and not accessible to the general public, and 3103.0, 3104.0, 3106.0, 3305.0 and
3406.0 shall be enforced jointly by the building subcode official and
the fire protection subcode official.
i. Plan review functions of sections 3006.0 through 3011.0 for
elevator devices in any Use Group other than R-3, R-4, or in R-2
structures in which the elevator devices are wholly within dwelling
units and not accessible to the general public, and for elevator
devices that are accessible to the general public in structures classified as Use Groups R-2, R-3 or R-4, shall be enforced jointly by
the building, elevator, and fire protection subcode officials.
2. Plan review functions of sections 407.0 and 421.0 shall be
enforced exclusively by the building subcode official.
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3. Plan review sections of Chapter 9 shall be enforced exclusively
by the fire protection subcode official.
4. Construction inspection functions of sections 402.0 through
402.9, 402.14 through 402.15.1, 402.15.3 through 421.0; Chapters 7,
8, and 10; and sections 1506.0, 1511.0, 2114.0, 2603.0, 3007.1, 3007.2,
3007.4 through 3007.7, 3008.0, 3010.1 through 3010.2.1, 3010.2.3,
3010.4,3011.1,3011.2,3103.0 and 3104.0 shall be enforced exclusively by the building subcode official.
5. Construction inspection functions of sections 402.10 through
402.13 and section 402.15.2, Chapter 9 and Chapter 28; and sections
3007.3, 3010.2.2, 3011.2.1, 3011.2.2 and 3305.0 shall be enforced
exclusively by the fire protection subcode official.
6. Construction inspection functions of sections 3006.0, 3009.0,
*3010.3 and* 3010.5 *[and 2010.5]* shall be enforced exclusively by
the elevator subcode official.
7. Section 3004.2 shall be enforced exclusively by the elevator
subcode official.
8.-9. (No change.)
(b) (No change.)
(c) Responsibility for the enforcement of specific provisions of the
electrical subcode shall be as follows:
1. (No change.)
2. Plan review functions of article 620 for elevator devices not
accessible to the general public in structures classified as Use Group
R-3, R-4, or in R-2 structures in which the elevator devices are
wholly within dwelling units and not accessible to the general public,
shall be enforced by the electrical subcode official.
i. Plan review functions of article 620 for elevator devices in any
Use Group other than R-3, R-4, or in R-2 structures in which the
elevator devices are wholly within dwelling units and not accessible
to the general public, and for elevator devices that are accessible
to the general public in structures classified as Use Groups R-2,
R-3 or R-4, shall be enforced jointly by the elevator and electrical
subcode officials.
Recodify existing 2. as 3. (No change in text.)
4. Construction inspection functions of article 620 for entire parts
A, B, E and H, and of part C (except section 620-22), part D (except
section 620-38), section 620-51(b) of Part F, part J (except section
620-85), and part K (except section 620-101(b), for elevator devices
in any Use Group other than R-3, R-4, or in R-2 structures in which
the elevator devices are wholly within dwelling units and not accessible to the general public shall be enforced exclusively by the
elevator subcode official.
i. For elevator devices not accessible to the general public in
structures classified as Use Group R-3, R-4, or in R-2 structures
in which the elevator devices are wholly within dwelling units and
not accessible to the general public, construction inspection functions
of article 620 in its entirety shall be the sole responsibility of the
electrical subcode official.
5. Construction inspection functions of sections 620-22, 620-38
(for electrical equipment and materials only), ·sections 620·51 and
620·51(a) 01* part F *[(except section 620·51(b)]*, entire part G,
Section 620-85 and section 620-101(b), shall be enforced exclusively
by the electrical subcode official.
Recodify existing 3.-4. as 6.-7. (No change in text.)
(d) (No change.)
(e) Responsibility for enforcement of specific provisions of the
energy subcode shall be as follows:
1. Chapters 3 and 4 shall be enforced exclusively by the building
subcode official.
2. Chapter 5 shall be enforced exclusively by the plumbing subcode official.
3. Chapter 6 and standard LEM-1 shall be enforced exclusively
by the electrical subcode official.
4. Plan review and construction inspection functions for structures
submitted under Chapter 7 shall be reserved to the respective
subcode officials as delineated above.
5. (No change.)
(f) Responsibility for enforcement of specific provisions of the
mechanical subcode shall be as follows:
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1. Chapters 3, 12 and 14 and sections M-901.0, M-903.3, M-905.1,
M-905.3, M-905.4, M-908.0 and M-910.0: Plan review functions shall
be enforced jointly by the building and fire protection subcode
officials. Construction inspection functions shall be enforced exclusively by the Building subcode official.
2. Chapters 4, 5, and 10: Plan review and construction inspection
functions shall be enforced exclusively by the fire protection subcode
official.
3. Chapters 6, 7, 8 and 13 and sections M-903.1, M-903.2, M-903.4
through M-903.9, M-904.0, M-905.2, M-906.0, M-909.0, M-911.0 and
M-912.0: Plan review and construction inspection functions shall be
enforced exclusively by the plumbing subcode official.
4. Chapter 11: Plan review functions shall be enforced jointly by
the building and fire protection subcode officials; construction inspection functions shall be enforced exclusively by the fire protection
subcode official.
5. Chapter 15: Plan review functions shall be enforced by the
Department of Community Affairs, and construction inspection functions shall be enforced by the fire protection subcode official.
6. Chapter 16: Plan review and construction inspection functions
shall be enforced exclusively by the building subcode official.
7. Chapter 18: Plan review functions shall be enforced jointly by
the building and plumbing subcode officials; construction inspection
functions shall be enforced by the plumbing subcode official.
(g)-(j) (No change.)
5;23-3.8A Products violating the Code
(a)-(b) (No change.)
(c) Any person who, having received a notice of violation pursuant
to this section, continues to sell or offer for retail sale products
specified in such notice, shall be deemed to be knowingly selling
or offering the product for sale in violation of the Code and shall
be subject to penalty as provided by statute, in accordance with the
procedures set forth in NJ.A.C. 5:23-2.31.
(d) The Commissioner has determined that the following
materials and supplies are not in conformance with the State Uniform Construction Code:
1. Building materials and supplies:
L Wood paneling being used as an interior finish not in con'ormance with section 803.2 of the building subcode. This section
;pecifies that finish shall be classified in accordance with ASTM E84;
ii. Carpeting used as an interior floor finish material not in con'ormance with section 805.2 of the building subcode. This section
.pecifies that interior floor finish shall be classified in accordance
vith ASTM E648; and
2. (No change.)
3. Plumbing materials/supplies:
i.-iv. (No change.)
v. Water closets requiring in excess of an average of 1.6 gallons
ler flush, that either have a manufacturer's date stamp of July 1,
991 or later or were not purchased by the distributor prior to July
, 1991.
4. (No change.)
:23-3.11A Enforcement activities reserved to other State agencies
(a)-(d) (No change.)
(e) The State Department of Education, or the municipal code
nforcing agency providing construction code plan approval, shall
e responsible for enforcing the following Uniform Construction
:ode enhancements in public school buildings:
1.-4. (No change.)
5. An automatic fire detection system shall be installed in all new
uildings of use group E (educational), as designated in the BOCA
rational Building Code/93 Section 917.4.1 and in accordance with
pplicable National Fire Protection Association standards. The
Istem shall utilize:
i. Combination fixed-temperature and Rate of Rise devices in
assrooms and other spaces not covered in (e)5ii below;
ii.-iv. (No change.)
6. Manual fire alarm boxes, in addition to BOCN93 Section 917.5
:quirements as amended, shall be provided in the natural path of
;cape from fire, near each exterior door from the corridor, kitchen,

heater room and other exterior exits that are required to serve 50
or more persons. Additional fire alarm boxes shall be located in the
main office, stage, at each stairway entrance from a corridor or place
of assembly and near one exterior exit in each section of a place
of assembly. It shall not be necessary to traverse more than 200 feet
of unobstructed horizontal distance on the same floor in order to
reach a fire alarm box.
7.-8. (No change.)
5:23-3.14 Building subcode
(a) Rules concerning the building subcode adopted are as follows:
1. Pursuant to authority of P.L.1975, c.217, the Commissioner
hereby adopts the model code of the Building Officials and Code
Administrators International, Inc., known as the "BOCA National
Building Code/1993," including all subsequent revisions and amendments thereto. This code is hereby adopted by reference as the
building subcode for New Jersey subject to the modifications stated
in (b) below.
i. (No change.)
ii. "The BOCA National Building Code/1993," including all subsequent revisions and amendments thereto, may be known and cited
as the "building subcode."
2. Any references to the mechanical code, plumbing code, CABO
One and Two Family Dwelling Code, CABO A1l7.1 standard (including reference to chapter 11) or NFiPA 70 (including reference
to Chapter 27) listed in Chapter 35 shall be considered a reference
to the appropriate adopted mechanical, plumbing, one and two
family dwelling or electrical subcode referenced in N.J.A.C. 5:23-3
or to the barrier-free subcode, N.J.A.C. 5:23-7, as appropriate.
(b) The following chapters of the building subcode are modified
as follows:
1. Chapter 1 of the building subcode, entitled "Administration,"
is deleted in its entirety.
2. The following amendments are made to Chapter 2 of the
building subcode, entitled "Definitions," section 202.0 general
definitions:
i. The term and definition of "Additions" is deleted;
ii. The definition of the term "Approved" is amended to delete
the phrase "or other authority";
iii. The phrase and definition of "Approved material, equipment
and methods" is deleted;
iv. The term and definition of "Approved rules" is deleted;
v. The definition of the term "Building" is deleted and replaced
by the definition at N.J.A.C. 5:23-1.4;
vi. The term and definition of "Building, existing" is deleted;
vii. The term and definition of "Building line" is deleted;
viii. The term and definition of "Building service equipment" is
deleted and replaced by the term and definition of "equipment" at
N.J.A.C. 5:23-1.4;
ix. The definition of the term "Code official" is deleted and is
redefined herein and throughout the subcode as the "building subcode official" as defined in N.J.A.C. 5:23-1.4 unless indicated
otherwise;
*[x. The term and definition of "Construction documents" is
deleted;] *
*[xi.]**x.* The term and definition of "Equipment, existing" is
deleted;
*[xiL]**xi.* The term and definition of "Facility" is deleted;
*[xiiL]**xii.* The terms and definitions of "hereafter" and
"heretofore" are deleted;
*[xiv.]**xiii.* The term and definition of "Jurisdiction" is deleted;
*[xv.] **xiv.* The term and definition of "Occupancy, change of'
is deleted;
*[xvL]**xv.* The definition of "Owner" is deleted and replaced
by the definition at N.J.A.C. 5:23-1.4;
*[xviL]**xvi.* The term and definition of "Permit" is deleted;
*[xviii.]**xvii.* The term and definition of "Person" is deleted;
*[xix.] **xviii.* The *[reference for] * *definition of'" "Physically
Disabled Person" is deleted and replaced with the definition of
"Physically Handicapped" at NJ.A.C. 5:23-*[7]**6*;
*[xx.]**xix.* The term and definition of "Repair" is deleted;
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*[xxi.]**xx.* The term and reference for "Site" is deleted;
*[xxii.]**xxi.* The definition of the term "Structure" is replaced
by the definition at N.J.A.C. 5:23-1.4;
*[xxiii.]**xxii.* The term and definition "Structure, existing" is
deleted;
*[xxiv.]**xxiii.* The term and reference for "Technically Infeasible" is deleted;
*[xxv.] **xxiv.* The term and definition of "Writing" is deleted;
*[xxvi.]**xxv.* The term and definition of "Zoning" is deleted.
3. The following amendment is made to Chapter 3 of the building
subcode entitled "Use or Occupancy."
i. Section 310.6 is amended to delete the phrase "not more than
three stories in height."
4. The following amendments are made to Chapter 4 of the
building subcode, entitled "Special Use and Occupancy":
i. Section 415.1 is amended to replace the phrase "authority
having jurisdiction" with the term "construction official";
ii. Section 416.11 is deleted;
iii. Section 420.0 is amended to replace the terms "Mobile Units,"
"Unit" and "Units" with the terms "Manufactured Homes,"
"Home" and "Homes" respectively;
iv. Sections 420.1 and 420.2 are deleted in their entirety;
v. Section 421.3 is amended to replace the term "code official"
with the term "construction official";
vi. Section 421.6 is amended to end with the phrase "in accordance with the plumbing subcode";
vii. Section 421.6.1 is deleted;
viii. Section 421.6.2 is amended to end with the phrase "in accordance with the plumbing subcode";
ix. Section 421.9.3 is amended to replace the term "governing
body" with the term "construction official."
5. The following amendment is made to Chapter 8 of the building
subcode, entitled "Interior Finishes":
i. Sections 805.2.1 and 807.2.2 are amended to replace the term
"code official" with the term "fire protection subcode official."
6. The following amendments are made to Chapter 9 of the
building subcode, entitled "Fire Protection Systems":
i. References to the term "code official" shall be replaced with
the term "fire protection subcode official."
ii. Section 901.4 is deleted in its entirety;
iii. Section 903.1 is amended to replace the term "department"
with the phrase "enforcement agency responsible for plan review,"
and in the note, to replace the word "Since" with the term "If';
iv. Section 916.0 is amended to replace the phrase "administrative
authority of the jurisdiction" with the term "fire protection subcode
official";
7. The following amendment is made to Chapter 10 entitled
"Means of Egress":
i. Section 1001.2 is amended to replace the phrase "Article 1 for
modification of this code or by adoption of approved rules" with
the regulations at "N.J.A.C. 5:23-2";
8. The following amendments are made to Chapter 11 of the
building subcode, entitled "Accessibility":
i. Chapter 11 is deleted in its entirety and replaced with the
accessibility requirements contained in N.J.A.C. 5:23-7.
9. The following amendment is made to Chapter 13 entitled
"Energy Conservation":
i. Chapter 13 is deleted in its entirety.
10. The following amendment is made to Chapter 15 of the
building subcode, entitled "Roofs and Roof Structures":
i. Section 1512.1 is amended to delete the sentence "The repair*[s]* .... for new roofing."
11. The following amendments are made to Chapter 17 of the
building subcode, entitled "Structural Tests and Inspections":
i. Section 1701.2 is amended to replace the term "approved rules"
with the word "regulations";
ii. Section 1702.1, the definition of the term "approved agency"
is amended to add the words "by the code official or other authority
having jurisdiction in accordance with the regulations" after the word
"approved";
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iii. Section 1702.1, the definition and the term "Inspection,
special" are deleted;
iv. Section 1705.1 is amended to add the words "for Class 1
structures *or* when requested by the building subcode official"
after the words "special inspections" on lines 1 and 2;
v. Section 1705.1.1 is deleted in its entirety and replaced with the
sentence: "Permit applications shall be made in accordance with
N.J.A.C. 5:23-2.15";
vi. Section 1705.2 is amended to add the sentence: "Building
elements fabricated off site shall be approved in accordance with
NJ.A.C. 5:23-4.26";
vii. Section 1705.3.1 is deleted in its entirety;
viii. Section 1707.1 is amended to replace the phrase "approved
rules" with the word "regulations," and to replace the phrase "Section 106.0" with the phrase "the regulations."
12. The following amendment is made to Chapter 27 of the
building subcode, entitled "Electric Wiring, Equipment and
Systems":
i. Chapter 27 is deleted in its entirety.
13. The following amendments are made to Chapter 28 of the
building subcode, entitled "Mechanical Systems":
i. Section 2803.0 is deleted in its entirety;
ii. Section 2811.0 is deleted in its entirety;
14. The following amendment is made to Chapter 29 of the
building subcode, entitled "Plumbing Systems":
i. Chapter 29 is deleted in its entirety.
15. The following amendments are made to Chapter 30 of the
building subcode, entitled "Elevators and Conveying Systems":
i. Section 3001.1 is amended to delete the phrase "Except as
otherwise provided by statute" in the first line, to add the phrase
"and where applicable, of N.J.A.C. 5:23-12" after the word
"Chapter" in the second line, to delete the phrase "and amusement
devices" in the second sentence and to replace the term "code
official" with the term "construction official" in the second sentence;
ii. Section 3001.2 is amended to substitute the term "this code"
for "these rules" and to add the following sentence: "However any
education, experience or training requirements included or cited in
reference standards shaH not be binding in this State.";
iii. Section 3003.0 is deleted in its entirety except section 3003.3;
iv. Section 3004.1 is amended to delete the words "and
maintenance" and substitute in lieu thereof "inspection and," and
to delete the words "and periodic inspections";
v. Section 3004.2 is amended to add the words "inspection and"
after the word "Acceptance" in the title and after the words "All
such" in the seventh line; to delete the words "this code" in the
first sentence and substitute in lieu thereof "these rules"; and tc
replace the term "code official" with the term "appropriate subcode
official";
vi. Sections 3004.3 and 3004.4 are deleted in their entirety;
vii. Section 3004.5.2 is amended to delete the words "and amuse·
ment devices" and to add the word "and" after the word "freigh'
lifts" in this section;
viii. Section 3004.5.4 is amended to replace the term "code of.
ficial" with the term "construction official";
ix. Section 3005.0 is deleted in its entirety with the exception 0
section 3005.4 which is amended to replace the term "code official'
with the term "construction official";
x. Section 3009.0 is amended to delete the words "Signals and'
after the word "Emergency" in the title;
xi. Section 3010.2.2 is amended to replace the term "code official'
with the term "fire protection subcode official";
xii. Section 3012.2 is deleted;
xiii. Section 3012.4 is amended to replace the term "code official
with the term "construction official";
xiv. Section 3012.5 is amended to replace the term "code official
with the term "construction official";
xv. Section 3013.0 is deleted in its entirety.
16. The following amendments are made to Chapter 31 of th
building subcode, entitled "Special Construction":
i. Section 3104.1.1 is deleted in its entirety and replaced by th
following language:
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(1) Temporary structures: A construction permit is required for
the erection, operation or maintenance of all temporary structures
(excluding tents and tensioned membrane structures) covering an
area in excess of 120 square feet, including all connecting areas or
spaces with a common means of egress or entrance, or which are
used or intended to be used for gatherings of 10 or more persons;
(2) Tents with appurtenances: A construction permit is required
for the erection, operation or maintenance of all tents or tensioned
membrane structures of any size if they contain appurtenances such
as platforms or electrical equipment;
(3) Tents without appurtenances: No permit is required for the
erection, operation or maintenance of any tent or tensioned membrane structure without appurtenances if the tent or structure is no
more than 900 square feet in area and no more than 30 feet in
any dimension (excluding canopies), whether it is one unit or composed of multiple units. Tents used exclusively for recreational
camping purposes shall be exempt from the above requirements.
(4) A temporary greenhouse, also called a "hoophouse" or
"polyhouse," used exclusively for the production or storage of live
plants, shall be exempt from the permit requirements of the Uniform
Construction Code if it meets the following criteria:
(A) There is no permanent anchoring system or foundation;
(B) There is no storage, temporary or otherwise, of solvents,
fertilizers, gases, or other chemical or flammable materials;
(C) The structure is no wider than 31 feet and there is an
unobstructed path of no greater length than 150 feet from any point
to a door or fully accessible wall area; and
(D) The covering of the structure is of a material no greater than
six mils (152.4 micrometers) in thickness, conforming to N.F.P.A.
701 standard, that yields approximately four pounds of maximum
impact resistance to provide egress through the wall.
(5) The provisions of (b)16i(4) above notwithstanding, if a temporary greenhouse contains any device subject to the electrical subcode
or any mechanical equipment subject to the mechanical subcode,
then a permit shall be required for the system or fixture only. If
the temporary greenhouse is connected to a potable water system,
a permit shall be required for the backflow prevention devices only;
ii. Section 3104.6 is amended to replace the term "code official"
with the term "construction official";
iii. Section 3106.5 is amended to replace the term "authorities"
with "authorities having jurisdiction";
iv. Section 3108.5 is amended to add the phrase "to comply with
the requirements of the electrical subcode" after the word
"grounded."
17. The following amendments are made to Chapter 32 of the
building subcode, entitled "Construction in the Public Right of
Way":
i. Section 3202.5 is deleted in its entirety.
ii. Section 3205.1 is amended to replace the term "code official"
on line 1 with the term "construction official".
18. The following amendments are made to Chapter 33 of the
building subcode, entitled "Sitework, Demolition and Construction":
i. Section 3302.1 is amended to replace the term "code official"
on line 3 with the term "construction official";
ii. Section 3309.2 is amended to delete the words "and the construction and extension of soil and vent stacks and the location of
window openings shall comply with the provisions of section 2908.3"
and replace them with the following language:
(1)-(2) (No change.)
iii. Section 3310.3 is amended to replace the term "code official"
on lines 1 and 4 with the term "construction official".
19. The following amendment is made to Chapter 34 entitled
"Existing Structures":
i. Chapter 34 is deleted with the exception of section 3406.0, which
is amended to replace the term "code official" with the term "construction official";
20. The following amendments are made to Chapter 35 of the
building subcode, entitled "Referenced Standards":
i.-iii. (No change.)
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5:23-3.15 Plumbing subcode
(a) Rules concerning subcode adopted are as follows:
1. Pursuant to authority of P.L. 1975, c.217, the Commissioner
hereby adopts the Model Code of the National Association of
Plumbing-Heating-Cooling Contractors, known as "The National
Standard Plumbing Code/1993", including all subsequent revisions
and amendments thereto, as the plumbing subcode for New Jersey.
i. Copies of this code may be obtained from the sponsor at:
NAPHCC, P.O. Box 6808, Falls Church, VA 22046.
2. "The National Standard Plumbing Code/1993", including all
subsequent revisions and amendments thereto, may be known and
cited as "the plumbing subcode."
(b) The following pages, chapters, sections, or appendices of the
plumbing subcode are amended as follows:
1. (No change.)
2. The section entitled "Administration," compnsmg sections
ADM 1.1 through ADM 1.13, is deleted in its entirety.
3. Chapter 1 of the plumbing subcode, entitled "Definitions," is
amended as follows:
i.-vi. (No change.)
vii. The definition of and the term "nuisance" is deleted.
4. Chapter 2 of the plumbing subcode, entitled "General Regulations," is amended as follows:
i. (No change.)
ii. Section 2.4.3 is amended to delete the phrase "or is approved
by the administrative authority as having a desirable and accepted
function and is of ultimate benefit to the proper and continuing
function of the plumbing system."
iii.-vi. (No change.)
vii. Section 2.19.1 is amended to delete the blank and the words
"feet of any property line of the premises, or other."
viii. Section 2.19.2 is amended to delete the words "the Health
Department or other agency having jurisdiction" and substitute in
lieu thereof "The New Jersey Department of Environmental Protection and Energy."
Recodify existing viii. as ix. (No change in text.)
5. Chapter 3 of the plumbing subcode, entitled "Materials," is
amended as follows:
i.-iv. (No change.)
v. Section 3.11.1 is amended to delete the phrase "approved by
the Administrative authority".
vi. Section 3.11.2 is amended to delete the phrase "except as may
be otherwise authorized by the administrative authority".
vii. (No change.)
Recodify existing 5.-6. as 6.-7. (No change in text.)
8. Chapter 6 of the plumbing subcode, entitled "Interceptors," is
amended as follows:
i. (No change.)
ii. Section 6.3.2b is amended to add the phrase "in accordance
with N.J.A.C. 5:23-3.3" after the word "required" on line 4.
iii. Section 6.4.4 is amended to add the phrase "in accordance
with N.J.A.C. 5:23-3.3" after the word "approval" on line 2.
9. Chapter 7 of the plumbing subcode, entitled "Plumbing Fixtures," is amended as follows:
i. Section 7.2.1 is amended to read "Water closets either flush
tank, flushometer tank or flushometer valve operated shall be designed, manufactured and installed to be operable and adequately
flushed with an average of 1.6 gallons or less of water per flushing
cycle, when tested at anyone test pressure in accordance with listed
standards. Only pressurized (not gravity flow) water closets are
acceptable for commercial uses. Commercial uses are A, E, Band
M uses with an occupancy with more than two water closets connected to the building sewer."
(1) Exception: Installation of water closets bearing a manufacturer's date stamp indicating a date of manufacture prior to July
1, 1991 and requiring an amount in excess of 1.6 gallons per flush
shall be permitted.
ii. Section 7.2.2 is amended to insert the number "1" in the blank
provided.
iii. Section 7.2.3.1 is amended to insert the number "2.2" in the
blank provided.
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iv. Section 7.2.3.2 is amended to insert the number ".25" in the
blank provided.
v. Section 7.2.4 is amended to insert the number "2.2" in the blank
provided.
vi. Section 7.2.5 is amended to insert the number "2.5" in the
blank provided.
Recodify existing i.-iii. as vii.-ix. (No change in text.)
x. Note to Tables 7.24.1A, 7.24.1B, 7.24.1C, 7.24.10 and 7.24.1E
is amended to delete the words "for handicap requirements see local,
state, or national codes" in the second sentence.
Recodify existing v. as xi. (No change in text.)
10. Chapter 9 of the plumbing subcode, entitled "Indirect Waste
Piping and Special Waste," is amended as follows:
i. (No change.)
ii. Section 9.3.2 is amended to add the phrase "in accordance with
N.J.A.C. 5:23-3.3" after the words "administrative authority" on lines
3 and 4.
iii. Section 9.7.2 is amended to delete the phrase "submitted to,
and accepted by," on line 7 and in lieu thereof, substitute the phrase
"approved in accordance with N.J.A.C. 5:23-3.3."
11. Chapter 10 of the plumbing subcode, entitled "Water Supply
and Distribution," is amended as follows:
i.-vi. (No change.)
vii. Section 10.8.1 is amended to add the phrase "as required
by the authority having jurisdiction" after the word "practice" on
line 4.
viii. (No change.)
Recodify existing 11.-12. as 12.-13. (No change in text.)
14. Chapter 13 of the plumbing subcode, entitled "Storm Drains,"
is amended as follows:
i. Section 13.1.5a is amended to read "subsoil drains shall be
provided in accordance with the building subcode".
ii. Section 13.9.1 is amended to add the phrase "in accordance
with N.J.A.C. 5:23-3.3" after the word "authority" on line 5.
15. Chapter 14 of the plumbing subcode, entitled "Medical Care
Facility Plumbing Equipment," is amended as follows:
i. Section 14.25.2 is amended to add the phrase "in accordance
with N.J.A.C. 5:23-3.3" after the words "administrative authority"
on line 4.
16. Chapter 16 of the plumbing subcode, entitled "Regulations
governing individual sewage disposal systems for homes and other
establishments where public sewage systems are not available" and
comprising sections 16.1 through 16.12.1.13, is deleted in its entirety.
Note: Existing standards of the Department of Environmental
Protection and Energy and boards of health with respect to individual on-site sewage disposal systems remain in effect.
17. Chapter 17 of the plumbing subcode, entitled "Potable water
supply system" and comprising sections 17.1 through 17.15.2 is deleted in its entirety.
Note: Existing standards of the Department of Environmental
Protection and Energy and boards of health with respect to individual on-site water supply systems remain in effect.
Recodify existing 17. as 18. (No change in text.)
19. (No change.)
5:23-3.16 Electrical subcode
(a) Rules concerning the subcode adopted are as follows:
1. Pursuant to authority of P.L. 1975, c.217, the Commissioner
hereby adopts the Model Code of the National Fire Protection
Association known as "The National Electrical Code/1993," including all subsequent revisions and amendments thereto, as the electrical subcode for New Jersey.
i. (No change.)
2. The National Electrical Code/1993, including all subsequent
revisions and amendments thereto, may be known and cited as "the
electrical subcode."
(b) The following chapters or articles of the electrical subcode
are amended as follows:
1. Article 90 of the electrical subcode, entitled "Introduction," is
amended as follows:
i. Section 90-2(b)(5) is amended to delete the term "(FPN):" in
the seventh line and add the words "the installation of utilization
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equipment and its associated wiring on private property (see section
90-2(a)(I) for installations covered) and" after the words "this Code
cover" in the tenth line.
Recodify existing i. as ii. (No change in text.)
2. (No change.)
3. Chapter 3 of the electrical subcode, entitled "Wiring Methods
and Materials," is amended as follows:
i. Section 300-4(a)(I) is amended to delete the wording from "so
that the edge ..." on line three through "... cannot be maintained"
on line five and in lieu thereof substitute "as required by the building
subcode where the distance between the edge of the hole to the
nearest edge of the wood member is less than 1V4 inches (31.8 mm)."
4. Chapter 5 of the electrical subcode, entitled "Special Occupancies," is amended as follows:
i. Exception to the section 500-3(a)(4), section 514-5(b) and section 514-5(c) are amended to delete the phrase "authority having
jurisdiction" and substitute in lieu thereof the phrase "fire protection
subcode officials."
ii. Part B of Article 550, entitled "Mobile Homes," comprising
sections 550-5 through 550-15 is deleted in its entirety with the
exception of section 550-5 which shall be retained.
(1) Exception-Part B is retained in its entirety in the case of
mobile homes undergoing repair or alteration work.
Recodify existing ii. as iii. (No change in text.)
5:23-3.17 Fire protection subcode
(a) Rules concerning the subcode adopted are as follows:
1. Pursuant to authority of P.L. 1975, c.217, as amended, the
Commissioner hereby adopts the following portions of the building,
electrical and mechanical subcodes, to the extent delineated in
N.J.A.C. 5:23-3.4, as the fire protection subcode for New Jersey.
i. BOCA National Building Code/1993 of the Building Officials
and Code Administrators International Inc. (N.J.A.C. 5:23-3.14):
(1) Chapter 4-Special Use and Occupancy;
(2) Chapter 7...'Veresistant Materials and Construction;
(3) Chapter 8-Interior Finishes;
(4) Chapter 9-Fire Protection Systems;
(5) Chapter 10-Means of Egress;
(6) Sections 1506.0 and 1511.0 of Chapter 15-Roofs and Roof
Structures;
(7) Section 2114.0 of Chapter 21-Masonry;
(8) Sections 2603.0 through 2605.0 of Chapter 26-Plastic;
(9) Section 3106.0 of Chapter 31-Special Construction;
(10) Section 3305.0 of Chapter 33-Site Work, Demolition and
Construction;
(11) Section 3406.0 of Chapter 34-Existing Structures.
ii. National Electrical Code/1993 of the National Fire Protection
Association (N.JAC. 5:23-3.16).
(1)-(4) (No change.)
iii. BOCA National Mechanical Code/1993 of the Building Officials and Code Administrators International Inc. (N.J.A.C.
5:23-3.20):
(1) Chapter 4-Mechanical Equipment;
(2) Chapter 5-Kitchen Exhaust Equipment;
(3) Chapter 9-F1ammable and Combustible Liquid Storage and
Piping Systems;
(4) Chapter lO-Combustion Air;
(5) Chapter 12-Chimneys and Vents;
(6) Chapter 14-Fireplaces, Solid Fuel-Burning and Gas Accessory Appliances.
2. (No change.)
(b) (No change.)
5:23-3.18 Energy Subcode
(a) Rules concerning the subcode adopted are as follows:
1. Pursuant to authority of P.L. 1975, c.217, as amended, the
Commissioner hereby adopts the model code of the Building Officials and Code Administrators International, Inc., known as the
BOCA National Energy Conservation Code/1993, including all
subsequent revisions and amendments thereto, as well as the Illuminating Engineering Society's standard known as LEM-l, 1982,
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"IES Recommended Procedure for Lighting Power Limit Determination," including all subsequent revisions and amendments
thereto, as the energy subcode for New Jersey.
i. Copies of the BOCA National Energy Conservation Code/1993
may be obtained from the sponsor at BOCA, 4051 West Flossmoor
Road, Country Club Hills, Illinois, 60477-5795.
ii. Copies of LEM-1, 1982, "IES Recommended Procedure for
Lighting Power Limit Determination," may be obtained from the
sponsor at IES, 345 East 47th Street, New York, New York 10017.
iii. (No change.)
2. Any reference to the building code, mechanical code, or plumbing code listed in Chapter 8 shall be considered a reference to the
appropriate adopted building, mechanical, or plumbing subcode in
N.J.A.C. 5:23-3.
(b) The following chapters of the energy subcode are amended
as follows:
1. The following amendments are made to Chapter 1 of the energy
subcode entitled "Scope and Application":
i. Section E-lOl.1 is deleted in its entirety.
ii. Section E-101.3 is amended to delete the last sentence.
2. Chapter 2 of the energy subcode, entitled "Definitions," Section E-201-General Definitions, is amended to add the following
definitions.
i.-xvii. (No change.)
Recodify existing xix.-xxvii. as xviii.-xxvi. (No change in text.)
3. The following amendments are made to Chapter 3 of the energy
subcode entitled "Building Envelope":
i. Section E-302.1 is amended to delete the words "or the CABO
Model Energy Code" and to add the words "In all municipalities
of the State of New Jersey, thermal transmittance values shall be
determined using the figure of 5,500 annual Fahrenheit heating
degree days".
4. The following amendments are made to Chapter 4 of the energy
subcode entitled "Heating, Ventilating and Air Conditioning Systems
and Equipment":
i. Delete section E-402.1.1 and substitute the words "Design temperatures shall be as follows: Winter 14°F.; Summer DB 90°F.;
Summer WB 76°F.".
5. The following amendments are made to Chapter 5 of the energy
subcode entitled "Plumbing Systems":
i. Delete section E-503.0.
6. The folloiwng amendment is made to Chapter 6 of the energy
subcode entitled "Electrical Systems":
i. In Section E-602.2, add the words "In buildings of Use Group
R-2 which are under a condominium or cooperative form of
ownership only, electrical energy use by the occupants of each
dwelling unit may be determined by means of checkmetering rather
than by use of a separate meter owned by the electric utility for
each dwelling unit."
7. The following amendments are made to Chapter 7 of the energy
subcode entitled "Alternative Systems":
i. Section E-701.1 is amended to delete the words "this code" on
lines 3 and 6 and, in lieu thereof, substitute "the energy subcode."
8. The following amendment is made to Chapter 8 of the energy
subcode entitled "Referenced Standards";
i. Delete the subheading CABO and all titles listed below the
subheading.
Recodify existing 8. as 9. (No change in text.)
(c) (No change.)
5:23-3.20 Mechanical subcode
(a) Rules concerning the subcode adopted are as follows:
1. Pursuant to authority P.L. 1975, c.217, the Commissioner
hereby adopts the model code of the Building Officials and Code
Administrators International, Inc. known as the "BOCA National
Mechanical Code/1993", including all subsequent revisions and
amendments thereto. This code is hereby adopted by reference as
the Mechanical Subcode for New Jersey subject to the modifications
stated in (b) below.
i. Copies of this code may be obtained from the sponsor at: BOCA
International, 4051 W. Flossmoor Road, Country Club Hills, Illinois
60478-5795.
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ii. The "BOCA National Mechanical Code/1993," including all
subsequent revisions and amendments thereto, may be known and
cited as the "mechanical subcode."
2. Any references to the building code, plumbing code, or NFiPA
70 listed in Chapter 21 shall be considered a reference to the
appropriate adopted building, plumbing, or electrical subcode in
N.J.A.C. 5:23-3.
(b) The following chapters, sections or pages of the BOCA National Mechanical Code/1993 are amended as follows:
1. Chapter 1 of the mechanical subcode, entitled "Administration
and Enforcement," is deleted in its entirety.
2. Chapter 2 of the mechanical subcode, entitled "Definitions,"
is amended as follows:
i. Section M-201.3 is amended to delete the words "codes listed
in Chapter 21" on line 3, and in lieu thereof, substitute "subcodes."
ii.-iii. (No change.)
iv. The definition of the term "building" is deleted and the definition found in N.J.A.C. 5:23-1.4 is substituted;
Recodify existing iv. as v. (No change in text.)
vi. The definition of the term "code official" is deleted in its
entirety, and the following language is substituted: "For the purpose
of the mechanical subcode, the term "code official" shall mean the
appropriate subcode official as designated in N.J.A.C. 5:23-3.4."
vii. The definition of the term "structure" is deleted and the
definition found in NJ.A.C. 5:23-1.4 is substituted.
3. Chapter 4 of the mechanical subcode, entitled "Mechanical
Equipment," is amended as follows:
i. Section M-403.1 is amended to delete "Section M-107.0" on
line 3, and, to substitute in lieu thereof, "N.J.A.C. 5:23-3.7."
4. Chapter 5 of the mechanical subcode, entitled "Kitchen Exhaust Equipment," is amended as follows:
i. Section M-509.0, "Test and Cleaning Schedule" is deleted.
5. Chapter 9 of the mechanical subcode, entitled "Flammable and
Combustible Liquid Storage and Piping Systems," is amended as
follows:
i. Section M-901.1 is amended to add the words "For those
systems that are subject to the Department of Environmental Protection and Energy's Underground Storage Tank Systems rules,
N.J.A.C. 7:14B, the requirements of this article that conflict with
the DEPE rules shall be inapplicable."
6. Chapter 15 of the mechanical subcode, entitled "Incinerators
and Crematories," is amended as follows:
i. Section M-1501.2 is deleted in its entirety.
7. Chapter 17 of the mechanical subcode, entitled "Air Quality"
is deleted in its entirety.
8. Chapter 19 of the mechanical subcode, entitled "Energy Conservation" is deleted in its entirety.
9. Chapter 20 of the mechanical subcode, entitled "Boilers and
Pressure Vessels, Maintenance and Inspection," is deleted in its
entirety, with the exception of section M-2001.2.
10. The following amendments are made to Chapter 21 of the
mechanical subcode, entitled "Referenced Standards":
i. Under the subheading "ASHRAE," delete the following title:
(1) Energy Conservation in New Building Design-with Addendum 90A-a-1987.
ii. Under the subheading "BOCA," delete the following titles:
(1) BOCA National Building Code.
(2) BOCA National Plumbing Code.
iii. Under the subheading "NFiPA" delete the following title:
(1) National Electrical Code.
5:23-3.20A Indoor air quality subcode
(No change.)
5:23-3.21 One and two family dwelling subcode
(a) Rules concerning the subcode adopted are as follows:
1. Pursuant to authority of P.L. 1975, c.217, the Commissioner
hereby adopts the model code of the Council of American Building
Officials known as "The CABO One and Two Family Dwelling
Code/1992", including all subsequent revisions and amendments
thereto, as the one and two family dwelling subcode for New Jersey,
subject to the modifications stated in (b) below.
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i. (No change.)
(b) The following articles or sections of the one and two family
dwelling subcode are modified as follows:
1. Chapter 1 entitled "Administrative" is amended as follows:
i. (No change.)
ii. Section R-103 is deleted and the following substituted in lieu
thereof: "The provisions of this code apply only to the construction,
alteration, repair or increase in size of detached one or two family
dwellings of use group R-4 (including single family townhouses), of
type 5B construction not more than 2 stories or 35 feet in height
and 4,800 square feet in area per floor, and not located in areas
prone to flooding. Dwellings to be erected in areas identified as
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prone to flooding by the most recent Flood Insurance Rate Map
published by the Federal Emergency Management Agency shall be
constructed in conformity with the building subcode, and the option
to use the one and two-family dwelling subcode as an alternative
to the building subcode shall not apply.
iii. Sections R-I04 through R-ll7 are deleted.
iv. Section R-ll8 is amended to change the definitions as follows:
(1)-(4) (No change)
2. Chapter 2 entitled "Building Planning" is amended as follows:
i. Section R-201.2 is amended to modify Table R-201.2 to read
as follows:

Table No. R-201.2
CLIMATIC AND GEOGRAPHIC DESIGN CRITERIA
Roof Live Load Roof Snow Load Wind Pressure Seismic Condition
by Zone
(Ibs./sq. ft.)
(Ibs./sq. ft.)
(Ibs./sq. ft.)
see
See note 3
20
20
See note 1
See notes 1, 4
Appendix
A and
notes 5,
6,7.

Subject to Damage from
Frost Line
Weathering
Depth
2'-6"
Severe
See note 2
(Southern
Area)
3'-0"
(Northern
Area)
See notes 2, 4

Subject to Damage from
Termite
Decay
Yes
Yes

Notes:
1. Roof live and snow loads are not additive.
2. Weathering may require a higher strength concrete or grade of masonry than necessary to satisfy structural requirements of this code. The
grade of masonry units shall be determined from ASTM C34, C55, C62, C73, C90, C129, C145, C216, or C652 listed in Section S-26.201.
The frost line depth may require deeper footings than indicated in Figure R-303.
3. New Jersey is divided into two zones: Zone 1 consists of Monmouth and Burlington Counties and all counties to the south. Zone 2 consists
of Mercer and Middlesex Counties and all counties to the North (see N.J.A.C. 5:23-9.4).
4. The enforcing agency having jurisdiction may establish values other than the ones listed for "roof snow load", and "frost line depth" if warranted
by documented local climatic and geographic conditions.
5. Wind speed for Atlantic, Cape May, Monmouth and Ocean counties, and Bass River, Washington, Woodland townships in Burlington County
shall be 90 mph.
6. Wind speed for Bergen, Camden, Cumberland, Essex, Gloucester, Hudson, Mercer, Middlesex, Morris, Passaic, Salem, Somerset, Union, and
Burlington (except for Bass River, Washington and Woodland townships) counties shall be 80 mph.
7. Wind speed for Hunterdon, Warren and Sussex counties shall be 70 mph.
ii. (No change.)
iii. Section R-203.5 "Required heating" is deleted.
iv. Section R-209.1-0pening Protection-Delete and substitute
in lieu thereof the following: "Openings from a private garage
directly into a room used for sleeping purposes shall not be
permitted. Other openings between the garage and residence shall
be equipped with solid core wood doors not less than 13/4 inches
in thickness or approved equivalent. The sills of all door openings
between garages and adjacent interior spaces shall be raised not less
than 4 inches above the garage floor."
Recodify existing iv. as v. (No change in text.)
vi. Section R-212*,* under the second exception in the second
line, delete "81/2 inches" and substitute in lieu thereof, "8 inches";
oland substitute in lieu thereof, "three or more risers";]*
vii. Section R-214.1 "Handrails": Delete paragraph 2 and replace
with the following text: "All stairway handrails shall have a circular
cross section with an outside diameter of at least 11/4 inches and
not greater than 2 inches, or approved rails of equivalent graspability;
viii. Section R-215.1 "Smoke detectors required": Delete this section and replace with the following text: "Single or multiple station
smoke detectors shall be installed and maintained at the following
locations:
(1) In the immediate vicinity of the bedrooms;
(2) In all bedrooms; and
'
(3) In each story within a dwelling unit including basements. All
detectors shall be interconnected such that the activation of one
alarm will activate all the alarms in the individual unit. When the
installation is complete, each detector, and all interconnecting wiring
for multiple station detectors, shall be subject to acceptable testing
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in accordance with section 919.6 of the building subcode. All detectors shall be approved and listed and shall be installed in accordance
with section 919.1 of the building subcode.
EXCEPTION: In dwellings or dwelling units with split levels and
without an intervening door between the adjacent levels, a smoke
detector installed on the upper level shall suffice for the adjacent
lower level, provided that the lower level is less than one full story
below the upper level.
ix. Section R-215.2 is amended h delete the words from "or in
buildings" to the end of paragraph;
Recodify existing viii. as x. (No change in text.)
3. Chapter 3, entitled "Foundations," is amended as follows:
i. (No change.)
ii. From Section R-304.1 Concrete and Masonry: delete the exception;
iii. Add new section R-312 "Pile Foundations," reading as follows:
"Where buildings are constructed under the scope of this subcode
that utilize pile foundations, Chapter 18 of the building subcode shall
apply."
4. Chapter 4, entitled "Wall Construction," is amended as follows:
i. (No change.)
ii. From Section R-404.3.1 Unreinforced Masonry: delete the
second paragraph of the exception.
iii. From Section R-404.3.2 Reinforced Masonry: delete the exception.
5. Chapter 6, entitled "Floors," is amended as follows:
i. (No change.)
6. Chapter 7, entitled "Roof Ceiling Construction", is amended
as follows:
i. (No change.)
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7. Chapter 8, entitled, "Roof Coverings", is amended as follows:
i. (No change.)
ii. In Section R-801.3 Roof Covering Materials: On line eight
delete the phrase "in areas ... 3 feet" and replace with the phrase:
"when the edge of the roof is less than 6 feet from the property
line";
iii. Add a new section R-810 "Reroofing," reading as follows:
Where an existing roof is replaced or recovered under the scope
of this subcode, the provisions of the building subcode, section
1512.0, as amended, shall apply.
8. Chapter 9, entitled "Chimneys and Fireplaces", is amended as
follows:
i. (No change.)
ii. Section R-902 is amended to add the sentence "Factory built
chimneys shall conform to U.L. 103 and be installed in accordance
with their listing."
Recodify existing ii.-iii. as iii.-iv. (No change in text.)
v. Section R-903.7, in the second and fourth lines, change "2
inches" to "4 inches" and add the sentence "The minimum clearance
to combustibles from the exterior surface of the smoke chamber shall
be 2 inches";
Recodify existing v.-vi. as vi.-vii. (No change in text.)
9. Part IV-Mechanical, is amended as follows:
i. Section M-l00l: Delete the words "Section R-108" and in lieu
thereof insert "NJ.A.C. 5:23-3.6 and 3.7";
ii. Section M-l002.2: At the end of the section, add "Solid fuel
burning room heaters shall be tested and labeled in accordance with
UL 1482";
iii. Section M-I008 "Existing Mechanical Systems" is deleted;
iv. Section M-1009 "Inspections" is deleted;
v. Section M-1304.3 is amended to delete the words "conform to
the requirements of part V of this code" and substitute in lieu
thereof "conform to the requirements of the plumbing subcode";
vi. Section 1304.4 is amended to delete the words "Section
P-2402" and substitute in lieu thereof "the plumbing subcode";
vii. Section M-1905 is amended to delete the words "Section
P-2408" and substitute in lieu thereof "the plumbing subcode";
10.-11. (No change.)
5:23-4.3A Enforcing agency classification
(a)-(c) (No change.)
(d) Enforcing agencies shall be permitted to perform plan review
activities in accordance with the agency classification for the use
groups listed in the following schedule (keyed to section 302.1 of
the building subcode):
1. Class 3 agencies:
i.-iv. (No change.)
v. Use Group R-3 as permitted in the building subcode and
including accessory private garages (section 407.0), radio and television antennae (section 3108.0) and swimming pools (section 421.0).
2. Class 2 agencies:
i.-x. (No change.)
xi. Use group H (paint spray booths, section 419.2.1 only);
xii.-xx. (No change.)
3.-4. (No change.)
(e)-(f) (No change.)
5:23-4A.8

Approvals of building systems and compliance assurance
programs
(a) Approved evaluation agencies shall be permitted to approve
building systems and compliance assurance programs for the following types of industrialized/modular buildings and building components, including, without limitation, the factory built portions of the
buildings of the Use groups listed in the Class 3 agency schedule
set forth at N.J.A.C. 5:23-4.3A(d)1.
1.-10. (No change.)
(b)-(d) (No change.)
5:23-4A.ll Enforcing agency procedures and inspections
(a) Enforcing agencies shall issue construction permits for
certified industrialized/modular buildings prior to installation, and
shall not withhold issuance of construction permits for buildings
containing certified building components that in all other respects
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comply with all applicable construction codes, provided that any
industrialized/modular building or building component that the Department finds does not comply with this chapter shall be brought
into compliance before installation. An application to an enforcing
agency for a construction permit shall, when requested, in addition
to any other requirements, contain:
1.-2. (No change.)
3. Detailed plans prepared by an architect or engineer licensed
pursuant to law in the State of New Jersey for any site-built construction related to the installation of the industrialized/modular buildings
or building components. All elements of the certified industrialized/
modular buildings or building components that are not described
or included in the approved building system documentation shall be
subject to review, inspection and approval by the local enforcement
agency. The plans for all on-site construction required in connection
with the proper setup and erection of the certified industrialized/
modular buildings or building component shall include, without
limitation, foundation system, basement or crawl space, external
utility systems, hook-ups and connections of various modules (boxes)
and/or components. The review and approval of such plans shall be
completed by:
i. (No change.)
ii. The local enforcement agency for the types of industrialized/
modular buildings and building components listed in N.J.A.C.
5:23-4A.8(a) provided the agency is classified in accordance with
NJ.A.C. 5:23-4.3A and its classification meets the level of the
specific project; and
4. (No change.)
(b)-(h) (No change.)
5:23-12.2 Referenced standards
(a) Periodic, routine and acceptance tests and inspections, if applicable, shall be required on all new and existing power elevators,
escalators, dumbwaiters, moving walks, wheelchair lifts, manlifts and
stairway chairlifts in accordance with the most recent edition of
ASME A17.1 referenced in the building subcode. This subsection
shall not apply to elevators in structures in Use Groups R-3 or
R-4, or to any elevator located wholly within a dwelling unit in an
R-2 structure that is not accessible to the general public.
(b)-(f) (No change.)

(a)
DIVISION OF HOUSING AND DEVELOPMENT
Uniform Construction Code

Minor Work
Adopted Amendment: N.J.A.C. 5:23-2.17A
Proposed: October 4, 1993 at 25 N.J.R. 4546(a).
Adopted: November 16,1993 by Stephanie R. Bush,
Commissioner, Department of Community Affairs.
Filed: November 23,1993 as R.1993 d.663, without change.
Authority: N.J.S.A. 52:27D-124.
Effective Date: December 20,1993.
Expiration Date: February 3, 1998.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
5:23-2.17A Minor work
(a)-(b) (No change.)
(c) Minor work:
1. Minor work shall mean and include the construction or total
replacement of any porch or stoop which does not provide structural
support for any roof or portion of a building; the construction or
alteration of any rooms within an existing one or two family dwell-
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ing, provided that no structural members are altered in any way;
the removal and replacement of more than 25 percent of the exterior
siding of a one or two-family dwelling;
2.-4. (No change.)
(d) (No change.)

(a)
DIVISION OF HOUSING AND DEVELOPMENT
Uniform Construction Code
Municipal Fees; Annual Permits
Adopted Amendment: N.J.A.C. 5:23-4.18
Proposed: October 4, 1993 at 25 N.J.R. 4548(a).
Adopted: November 16, 1993 by Stephanie R. Bush,
Commissioner, Department of Community Affairs.
Filed: November 23,1993 as R.1993 d.665, without change.
Authority: N.J.S.A 52:27D-124.
Effective Date: December 20, 1993.
Expiration Date: February 3, 1998.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
5:23-4.18 Standards for municipal fees
(a) General:
1.-4. (No change.)
5. Prior to the issuance of the annual permit, a training registration fee of $140.00 per subcode shall be submitted by the applicant
to the municipal construction official, who shall forward the fee to
the Department of Community Affairs, Bureau of Technical Assistance, Training Section along with a copy of the construction
permit (Form F-170C). Checks shall be made payable to "Treasurer,
State of New Jersey."
(b)-(k) (No change.)

(b)
DIVISION OF HOUSING AND DEVELOPMENT
Notice of Administrative Correction and Changes
Regulations Governing Rooming and Boarding
Houses
New Jersey State Housing Code
N.J.A.C. 5:27-1.3,1.4,1.6,2.1 and 12.2 and 5:28
Foreword
Take notice that the Department of Community Affairs has requested,
and the Office of Administrative Law has agreed to permit, an administrative correction and administrative changes as follows:
In N.J.A.C. 5:27-1.3(c)l, the reference to the Bureau of Fire Safety
is changed to its current successor entity, the Division of Fire Safety.
In N.J.A.C. 5:27-1.4, the obviously inappropriate phrase "may be
contained" is corrected as "may be continued."
The references in N.J.A.C. 5:27-1.6(c)l, 2 and 3 to "(c)5 below" are
changed to "(c)6 below" due to the recodification of the original paragraph (c)5 as (c)6 effective June 4, 1990 (see 22 N.J.R. 912(a) and
1720(b».
In N.J.A.C. 5:27-2.1 and 12.2(b) and (c), references to "HFA" and
"New Jersey Housing Finance Agency" are changed to reflect the Agency's current title, New Jersey Housing and Mortgage Finance Agency
(HMFA).
In the Foreword to N.J.A.C. 5:28, "and to be in compliance with
N.J.A.C. 8:51" is deleted, as the Department has become aware that
there is no longer any such chapter concerning housing codes requirements enforced by local health agencies.
This notice of administrative correction and changes is published in
accordance with NJ.A.C. 1:30-2.7.

(CITE 25 N.,J.R. 5928)

Full text of the corrected and changed rules follows (additions
indicated in boldface thus; deletion indicated in brackets [thus]):
5:27-1.3 Administration and enforcement
(a)-(b) (No change.)
(c) The local enforcing agency, as the term is defined in N.J.A.C.
5:18, authorized to enforce the Uniform Fire Code in each
municipality is hereby designated as the agent of the Bureau for
the purpose of inspecting existing buildings in order to enforce all
provisions of the Uniform Fire Safety Act, N.J.S.A. 52:27D-192 et
seq., and the Uniform Fire Code, N.J.A.C. 5:18, applicable to rooming and boarding houses.
1. If, in the course of inspecting any rooming or boarding house,
any inspector performing inspections for the Bureau finds any condition which is, or appears to be, in violation of the Uniform Fire
Code, the inspector shall promptly give notice of such condition to
the Bureau, which shall notify the [Bureau] Division of Fire Safety.
2.-4. (No change.)
5:27-1.4 Continuation of lawful existing use
The lawful occupancy and use of any rooming or boarding house
existing on the effective date of the act may be [contained] continued
unless a change is required by the provisions of this chapter and
unless it is owned or operated by a person who has not obtained
a license from the Bureau on or before December 31, 1980.
5:27-1.6 Licenses
(a)-(b) (No change.)
(c) The annual fees for licenses shall be as follows:
1. Class A license: $80.00 plus the amount determined in accordance with [(c)5](c)6 below;
2. Class B license: $90.00 plus the amount determined in accordance with [(c)5](c)6 below;
3. Class C or Class D license: $100.00 plus the amount determined
in accordance with [(c)5](c)6 below;
5.-7. (No change.)
(d)-(m) (No change.)
5:27-2.1 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise:
"HMFA" means the New Jersey Housing and Mortgage Finance
Agency.
5:27-12.2 Rental assistance agreements
(a) (No change.)
(b) The agreement shall provide that payment of the rental assistance funds shall be made by the Bureau directly to the HMFA,
for credit to the owner's loan account.
(c) Pursuant to statute, the agreement shall require that the owner
remit to the Bureau, upon demand by the Bureau, an amount equal
to any rental assistance payment made by the Bureau on behalf of
any resident having an income in excess of the maximum amount
established by the HMFA at any time during the period of time
covered by the rental assistance payment.
(d)-(g) (No change.)
CHAPTER 28
NEW JERSEY STATE HOUSING CODE
FOREWORD
The New Jersey State Housing Code (1980 Revision) was adopted
by the Department of Community Affairs pursuant to authority of
N.J.S.A. 2A:42-76. It is available for adoption by reference, pursuant to
N.J.S.A. 40:49-5.1, by municipalities seeking to implement NJ.S.A.
2A:42-74 et seq. and N.J.S.A. 2A:42-85 et seq. [and to be in compliance
with NJ.A.C. 8:51.] It is not enforced by the Department of Community
Mfairs.
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CORRECTIONS
(a)

INSURANCE
(b)

THE COMMISSIONER
Keep Separate Status
Forms; Procedures for Tracking Transfers of Inmates
in Keep Separate Status
Adopted Amendment: N.J.A.C. 10A:3-1.4
Adopted New Rule: N.J.A.C. 10A:3-2.3

DIVISION OF ENFORCEMENT AND CONSUMER
PROTECTION
Unfair Claims Settlement Practices
Written Notice by Insurers of Payment of Third-Party
Claims
Adopted New Rule: N.J.A.C.11:2-17.11

Proposed: October 18, 1993 at 25 N.J.R. 4702(a).
Adopted: November 22,1993 by Richard A. Seidl, Acting
Commissioner, Department of Corrections.
Filed: November 24,1993 as R.1993 d.679, without change.
Authority: N.J.S.A. 30:IB-6 and 30:1B-1O.
Effective Date: December 20, 1993.
Expiration Date: September 16, 1996.

Proposed: September 7, 1993 at 25 N.J.R. 3921(a).
Adopted: November 23, 1993 by Samuel F. Fortunato,
Commissioner, Department of Insurance.
Filed: November 24, 1993 as R.1993 d.681, without change.
Authority: N.J.S.A. 17:1-8.1; 17:1C-6(e); 17:29B-1 et seq.; and
17B:30-1 et seq.
Effective Date: December 20,1993.
Expiration Date: November 30, 1995.

Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
lOA:3-1.4 Forms
(a) The following forms related to Security and Control shall be
reproduced by each facility from originals that are available by
contacting the Standards Development Unit:
1.-7. (No change.)
8. 173-III Transfer of Keep Separate Status Inmate
9. 285-1 Request for Polygraph Examination.
1OA:3-2.3

Procedures for tracking transfers of inmates in keep
separate status
(a) The Inter-Institutional Classification Committee (I.I.c.c.) or
Special Classification Committee (S.c.c.) shall authorize the transfer
of an inmate in keep separate status to another correctional facility
when such transfer is warranted and appropriate. Emergency transfer
procedures shall be followed in accordance with N.J.A.C. lOA:9-6.5
or 7.5.
(b) Prior to the transfer of any inmate in keep separate status,
the Senior Classification Officer shall:
1. Confirm the current location via the Department of Corrections' computerized Offender Based Correctional Information
System (O.B.C.l.S.) of the other correlated keep separate status
inmate(s);
2. Complete Form 173-III Transfer of Keep Separate Status Inmate who is to be transferred;
3. Advise by telephone and FAX a copy of Form 173-III to each
correctional facility(s) housing the other correlated keep separate
status inmate(s); and
4. Forward, within three days, a hard copy of Form 173-111 to
each correctional facility(s) housing the other correlated keep
separate status inmate(s).
(c) The original Form 173-III, along with supporting documentation shall be filed in the chronological section of the transferred
inmate's classification folder and shall be attached to Form 173-1.
A copy of Form 173-III shall be added to the chronological section
of each correlated inmate's classification folder, and shall be attached
to Form 173-1.
(d) The Computerized Inmate Progress Notes shall be updated
with the information recorded on Form 173-111.
Recodify existing N.J.A.C. lOA:3-2.3 and 2.4 as N.J.A.C. 1OA:3-2.4
and 2.5 (No change in text.)

Summary of Public Comments and Agency Responses:
The Department received a total of seven comments on the
reproposed rules from the following: New Jersey Association of Mutual
Insurance Companies, Prudential Property and Casualty Insurance Company (PRUPAC-NJ), International Fidelity Insurance Company, Allstate
Insurance Company, American Insurance Association, Motor Club of
America Insurance Companies, and the Health Care and Princeton
Insurance Companies.
COMMENT: Some of the commenters questioned the appropriateness
of burdening the insurance industry with the responsibility of policing
attorneys, rather than placing that responsibility on the State or members
of the legal profession. A few commenters suggested as alternatives that
the State consider criminal sanctions and strict license revocation
procedures.
RESPONSE: The Department believes that this rule will be an effective deterrent, before the fact, for the specific type of attorney misconduct addressed by the rule at negligible cost to insurers. The Department
does not intend this rule to replace other methods of checking attorney
misconduct. Moreover, criminal sanctions and strict license revocation
procedures are methods that are already in place for dealing with
attorney misconduct after the fact.
COMMENT: Some of the comments concerned the cost and burden
placed on insurers in complying with the rule's notice requirement. One
commenter stated that the rule is not cost effective, and the triggering
amount for compliance with the rule's notice requirement should be
$10,000. Other commenters stated that the rule is ultra vires and arbitrary
and capricious if the Department has not calculated the insurer's cost
in complying with the rule.
RESPONSE: While the Department recognizes that these rules impose new costs on insurers which are not directly offset by savings to
those same insurers, the Department cannot agree that the rule's notice
requirement is not cost-effective. The rule's requirement that insurers
send an additional notice of payment directly to third-party claimants
at the same time payment of their claims is sent to their attorneys or
other representatives cannot be characterized as overly burdensome to
insurers since the cost involved is negligible. On the other hand, the
benefits resulting from the rule's notice requirement are significant. This
rule will deter attorney misappropriation of client funds.
The Department disagrees with the comment that the rule's triggering
amount should be increased to $10,000. In response to comments received on the Department's original proposal of this rule, the Department on reproposal reconsidered its position concerning the claim
amount that would trigger the rule's notice requirement, and increased
that amount from $1,000 as originally proposed to $5,000. This change
was made in order to lessen any economic burden that may be placed
on insurers to comply with the rule, and to allow for consistency with
New York's regulation (N.Y. Comp. Codes R. & Regs. title xi, §216.9
(1988», thereby enabling insurers transacting business in both states to
follow the same requirement concerning third-party claims notices.
COMMENT: A few commenters stated that the rule is not necessary
considering the minimal instances where lawyers victimize their clients
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INSURANCE
by misappropriating client funds, and that the New Jersey Supreme Court
has already provided a mechanism to reimburse clients victimized by
attorney misconduct.
RESPONSE: It is the Department's position that even if the number
of cases of attorney misappropriation of client funds are few, this rule
will deter this type of misconduct before the fact at minimal cost or
burden to insurers. On the other hand, avenues of relief such as the
Clients' Security Fund, a civil action for conversion of funds, or a clientinitiated disciplinary action against the attorney through the State Disciplinary Review Board require the already-victimized client to bear the
additional burden of initiating these proceedings and waiting indefinitely
for their conclusion, while still not receiving any guarantee of reimbursement. The purpose of this rule is to alleviate the necessity for thirdparty claimants to become involved in any of these avenues of recovery
by deterring at the outset the potential for attorneys to misappropriate
funds belonging to their third-party claimant clients.
COMMENT: One commenter stated that the rule's notice requirements are contrary to the insurer's goal of achieving the fair settlement
of claims as expeditiously as possible.
RESPONSE: The Department disagrees. The rule's requirement that
an insurer provide written notice of payment to a claimant at the same
time it provides payment to the claimant's representative will not interfere with an insurer's expeditious settlement of a claim, but will,
rather, enhance fair settlement practices by ensuring that the claimants
themselves are made aware of the settlement and deterring any possible
instance of attorney misappropriation of client funds.
COMMENT: One commenter stated that the rule's notice requirement
should not apply in cases where a client's name appears on a settlement
check because the client's endorsement would be required on the check,
and the client would be provided with sufficient opportunity to review
the particulars of payment of the claim.
RESPONSE: The Department disagrees. The appearance of a client's
name on a settlement check is not necessarily a guarantee that the client
will be made aware of the check's existence by his or her attorney or
that the attorney will not attempt to misappropriate those funds.
COMMENT: One commenter which insures medical practitioners
against malpractice claims stated that settlement of such claims can take
years to complete, and that the insurer may not have the claimant's
current mailing address for mailing notice of settlement of the claim.
RESPONSE: The rule merely requires that an insurer mail the notice
to the claimant by regular mail at the claimant's last known address.
Full text of the adoption follows:
11:2-17.11

Written notice by insurers of payment of third-party
claims
(a) Upon payment of $5,000 or more in settlement of any thirdparty liability claim, where the claimant is a natural person, the
insurer or its representative (including the insurer's attorney) shall
mail to the third-party claimant written notice of payment at the
same time payment is made to the third-party claimant's attorney
or other representative.
(b) The written notice referred to in (a) above shall be mailed
to the claimant by regular mail at the claimant's last known address,
and shall include at least the following information:
1. The amount of the payment;
2. The party or parties to whom the check is made payable;
3. The party to whom the check was mailed; and
4. The address of the party to whom the check was mailed.
(c) Nothing in (a) above shall create, or be construed to create,
a cause of action for any person or entity, other than the Department
of Insurance, against the insurer or its representative based upon
a failure to serve such notice, or the defective service of such notice.
Nothing in (a) above shall establish, or be construed to establish,
a defense for any party to any cause of action based upon a failure
by the insurer or its representative to serve such notice, or the
defective service of such notice.
Recodify existing N.J.A.C. 11:2-17.11 through 17.14 as 17.12
through 17.15 (No change in text.)

(CITE 25 N..J.R. 5930)

(8)
DIVISION OF PROPERTY/CASUALTY
Notice of Administrative Corrections
Producer Assignment Program
Appointment; Duration and Terms of Producer
Assignment
N.J.A.C. 11 :3-42.12 and 42.17
Take notice that the Department of Insurance has discovered that
certain references to provisions of NJ.S.A. 17:22-6.14a in N.J.A.C.
11:3-42.12 and 42.17 are in error.
N.J.A.C. 11:3-42.12(b) describes permitted actions under a provision
referenced as N.J.S.A. 17:22-6.14a(l)e, which does not exist. The
permitted actions are described under N.J.S.A. 17:22-6.14a(e). This same
mis-reference occurs in N.J.A.C. 11:3-42.17(c).
The concluding reference in N.J.A.C. 11:3-42.17(b)1 to the non-existent N.J.S.A. 17:22-6.14a(1)(d) should be to N.J.S.A. 17:22-6.14a(d) and
(I) which govern appointment termination.
The reference in N.J.A.C. 11:3-42.17(c) to N.J.S.A. 17:22-6.14a(i),
which concerns insurance contract renewal, should be to NJ.S.A.
17:22-6.14a(l) which deals with agent termination.
This notice of administrative correction is published in accordance with
N.J.A.C. 1:30-2.7.
Full text of the corrected rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):
11:3-42.12 Appointment
(a) (No change.)
(b) Pursuant to N.J.S.A. 17:22-6.14a[(I)e](e), an insurer may use
an insurance marketing system that provides for its agents to be
compensated on a salary basis without compensation or provides for
its agents to represent the company exclusively. Such an insurer may
utilize this system for producers assigned to it under this Program
or may appoint such producers as independent agents.
11:3-42.17 Duration and terms of producer assignment
(a) (No change.)
(b) At the conclusion of the two-year period, the producer and
the insurer shall negotiate in good faith to do one of the following:
1. Irrespective of the marketing system customarily used by the
insurer, appoint the producer as an independent agent, the termination of which appointment is governed by N.J.S.A. 17:226.14a[(I)J(d) and (I);
2.-3. (No change.)
(c) If the insurer and the producer cannot reach an agreement
under (b) above, the producer shall be deemed a terminated agent
who is subject to the provisions of N.J.S.A. 17:6.14a(d) and
[(i)](l), notwithstanding N.J.S.A. 17:22-6.14a[(1)e](e) or mode of
appointment of the producer under this Program (that is, exclusive
agent or independent agent).

(b)
NEW JERSEY INDIVIDUAL HEALTH COVERAGE
PROGRAM
Relief from Obligations Imposed by the Individual
Health Insurance Reform Act
Adopted New Rules: N.J.A.C. 11 :20-11
Proposed: October 4,1993 at 25 N.J.R. 4559(a).
Adopted: November 10, 1993 by Samuel F. Fortunato,
Commissioner, Department of Insurance.
Filed: November 19, 1993 as R.1993 d.654, with technical
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: NJ.S.A. 17:1-8, 17:1-8.1, 17:1C-6(e) and 17B:27A-2
et seq.
Effective Date: December 20, 1993.
Expiration Date: August 13, 1998.
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ADOPTIONS
Summary of Public Comments and Agency Responses:
No public comments received.
Summary of Agency-Initiated Changes:
N.J.A.C. 11:20-11.4(a)liii is revised to conform to the codification of
N.J.A.C. 11:2-27 as amended (cite of N.J.A.C. 11:2-27.4(a)1 to 28 revised
to read N.J.A.C. 11:2-27.3(a)1 to 29); and N.J.A.C. 11:20-11.4(a)1O is
revised to correct a printing error ("relief' changed to "relied"). The
reference to the effective date of this subchapter in the definition of
"financially impaired" is changed to "December 20, 1993."
Full text of the adopted new rules follows (additions to proposal
indicated in boldface with asterisks *thus*; deletions from proposal
indicated in brackets with asterisks *[thus]*):
SUBCHAPTER 11.

RELIEF FROM OBLIGATIONS IMPOSED
BY THE INDIVIDUAL HEALTH
INSURANCE REFORM ACT

11:20-11.1 Purpose and scope
(a) This subchapter establishes the informational and procedural
requirements for members requesting relief from obligations to pay
assessments pursuant to N.J.S.A. 17B:27A-12 or 17B:27A-13 (including assessments for IHC Program losses and administrative expenses), or to offer coverage or accept applications to provide a
standard health benefits plan to eligible persons, pursuant to N.J.S.A.
17B:27A-8.
(b) This subchapter applies to all members of the IHC Program.
11 :20-11.2 Definitions
(a) Words and terms defined at N.J.S.A. 17B:27A-2 and N.J.A.C.
11:20-1, when used in this subchapter, shall have the meanings as
defined therein, unless more specifically defined in (b) below or
unless the context clearly indicates otherwise.
(b) The following words and terms, when used in this subchapter,
shall have the following meanings, unless the context clearly indicates
otherwise.
"Applicant" means the member seeking a deferral of its obligation
to pay assessments or a waiver of its obligation to offer coverage
and accept applications pursuant to N.J.S.A. 17B:27A-2 et seq.
"Financially impaired" means a member which, after *[the effective date of this subchapter]* *December 20, 1993*, is not insolvent,
but is deemed by the Commissioner to be potentially unable to fulfill
its contractual obligations, or a member which is placed under an
order of rehabilitation or conservation by a court of competent
jurisdiction.
"Relief' means a deferral of obligations imposed pursuant to
N.J.S.A. 17B:27A-12 and 17B:27A-13, or a waiver of obligations
pursuant to N.J.S.A. 17B:27A-8, as applicable.
11 :20-11.3 Application procedures and filing format
(a) Any member seeking relief may submit such request to the
Department at any time, except that requests for relief from payment
of assessments pursuant to N.J.S.A. 17B:27A-12a(3) or 17B:27A-13
shall be submitted to the Department no later than 15 days following
the due date of payment of the assessment.
(b) All requests outlined in this subchapter shall be accompanied
by a statement averring a need for relief from the obligation(s), as
the case may be, including supporting documentation as set forth
in N.J.A.C. 11:20-11.4, and shall specify the statutory and regulatory
basis for such relief. A single filing may request relief from more
than one obligation, but shall specify each obligation from which
relief is sought.
(c) Each request shall be in loose leaf form inserted into standard
two-ring or three-ring binders tabbed or otherwise indexed to correspond to the exhibits set forth in N.J.A.C. 11:20-11.4. The loose
leaf sheets used in the request shall be eight and one-half inches
wide and 11 inches long and punched for two-ring or three-ring
binders, as appropriate.
(d) All members requesting relief pursuant to this subchapter
shall submit five copies of each request in the format set forth in
(c) above.
(e) If a request fails to materially comply with the filing format
and information requirements set forth in N.J.A.C. 11:20-11.4 and

this section, the Department shall notify the member that its request
for relief is deficient and is denied on such grounds. The notice
shall also set forth any information or other action required to cure
the deficiency(s). If the member intends to pursue its request, the
member shall submit the additional information specified or
otherwise submit a filing in accordance with the format requirements
specified in this section within 15 days of receipt of the Department's
notice of deficiency. Failure to submit within 15 days the information
necessary in the proper format to cure the deficiency shall result
in the member's request being denied.
(f) All requests for relief or other information required pursuant
to this subchapter shall be filed with the Department at the following
address:
IHC Program
Request for Relief
New Jersey Department of Insurance
Division of Financial Solvency
20 West State Street
CN-325
Trenton, NJ 08625
11 :20-11.4 Informational filing requirements
(a) When requesting relief from obligations imposed pursuant to
N.J.S.A. 17B:27A-4, 17B:27A-12 or 17B:27A-13, the applicant shall
provide with its request the following information in a clear, concise
and complete manner:
1. A cover letter stating:
i. The name of the applicant;
ii. The form of relief and, if a deferral of less than the full amount,
specific amount/percentage of relief which the applicant is requesting;
iii. A statement of facts relied upon as the basis under which relief
is sought, including the specific factor(s) upon which the Commissioner may find that the member is or would be placed in a
financially impaired position as set forth in N.J.A.C. 11:2-*(27.4]*
*27.3*(a)1 to *[28]**29*; and
iv. The name, title, telephone number and telefax number of a
contact person familiar with the filing to whom the Department may
direct any additional questions;
2. A detailed explanation, with supporting documentation, of the
projected effect that fulfillment of the obligation would have on the
immediate and long term financial condition of the applicant unless
relief is granted as requested;
3. The most recent financial examination report, whether conducted by the applicant's state of domicile or other state;
4. A statement addressing whether the applicant is planning to
modify its method of doing business in any way including, but not
limited to, new acquisitions or new restructuring;
5. If the applicant is a member of a holding company system, the
following shall be provided:
i. A list of all members of the holding company system;
ii. A list of all intercompany transactions for the period beginning
January 1 in the year of the filing to the date of the quarterly
statement immediately preceding the date of the filing, in the format
set forth in the statutory annual statement filed by the applicant;
and
iii. A copy of the registration statement filed pursuant to N.J.S.A.
17:27A-3 and the applicant's organizational chart;
6. An actuarial opinion attesting to the adequacy of reserves
specifically for all accident and health lines of business, and for all
lines of business which the applicant transacts, in the format of and
satisfying all requirements for the actuarial opinion and memorandum required to be submitted as a part of the annual statement
filed by the applicant;
i. If the applicant is a health maintenance organization, the applicant shall obtain and file an actuarial opinion which complies with
the requirements set forth in (a)6 above;
7. A report signed by the attesting actuary referred in (a)6 above,
which includes, in summary form if necessary, all data utilized, a
complete explanation of methods and assumptions and sufficient
additional narrative to account for any features of the data or
circumstances necessary for proper interpretation;
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8. A copy of the annual statement of the applicant, including all
accompanying exhibits, filed with this State immediately preceding
the date of the relief filing;
9. Copies of all quarterly statements for the period beginning
January 1 in the year of the filing to the quarterly statement immediately preceding the date of the filing;
10. Except for requests for relief from the obligation to pay
ass~ss~ents pu~su?nt t? N.J.S.A. 17B:27A-13, three year financial
proJec~lOns ~egl~mng with the calendar year of the date of the filing
~ssummg r~hef IS gr~nted and assuming relied is denied. The projections shall mclude, m summary form if necessary, all data utilized,
and a complete explanation of methods and assumptions utilized and
*[relief]* *relied* upon by the applicant in making the projections.
The projections shall include results for the applicant's operations
worldwide by line of business and for the applicant's operations in
New Jersey only for individual health benefits plans issued pursuant
to NJ.S.A. 17B:27A-2 et seq. The projections shall assume the same
rate of assessment as in the first year for the subsequent years, and
shall include projections of the applicant's operating results containing the information and in the format set forth in the following:
i. For !ife and. h~alth insurers, the balance sheet and summary
?f operatIOns exhibits of the statutory annual statement filed by the
msurer;
ii. For property and casualty insurers, the balance sheet and
Underwriting and Investment Exhibit of the statutory annual statement filed by the insurer;
iii. For health service corporations, the baJance sheet and Underwriting and Investment Exhibit of the statutory annual statement
filed by the health service corporation; and
iv. For health maintenance organizations, the balance sheet and
statement of revenue, expenses and net worth of the annual statement filed by the health maintenance organization;
11. A description of any relief from obligations imposed by this
State or any other state granted or in effect within the preceding
12 months, and the basis upon which such relief was granted;
. 12. A .n.on-.refundable filing fee of $1,000, unless the applicant is
m rehablhtatlOn or conservation at the time of filing pursuant to
N.J.S.A. 17B:32-31 et seq. or such similar law of the applicant's state
of domicile; and
13. Any other information the Commissioner may deem relevant
to the consideration of the request.
(b) An applicant asserting that the Department's review of its
request be evaluated on a particular basis (that is, pre-pooled, postpooled, consolidated or unconsolidated), shall submit a written statement which sets forth the specific reasons, with supporting documentation, if any, for which it believes evaluation on a particular basis
is a~propriate to th~t a~plicant, and the specific reasons, with supportmg documentatIOn, If any, for which evaJuation on other bases
would be inappropriate.
(c) All filings shall be accompanied by the following certification
signed by the chief financiaJ officer of the applicant: "I
certify
that the attached filing complies with all requirements set forth in
N.J.A.C. 11:20-11 and that all of the information it contains is true
and accurate. I further certify that I am authorized to execute this
certification on behalf of the applicant."
11:20-11.5 Confidentiality of request for relief
(a) All data or information contained in the request for relief filed
pursuant to this subchapter shaJl be confidential and shall not be
subject to public disclosure or copying pursuant to the "Right to
Know" law, N.J.S.A. 47:1A-l et seq., except for the following items,
but.only upon written, specified request and following 10 days written
notice by the Department to the member/applicant:
1. N.J.A.C. 11:20-11.4(a)li and ii-cover letter with name of applicant and describing relief sought;
2. N.J.A.C. 11:20-11.4(a)liv-name, title, telephone number and
telefax number of person familiar with the filing;
3. N.J.A.C. 11:20-11.4(a)3-most recent financiaJ examination report;
4. NJ.A.C. 11:20-~1.4(a)5i and ii-list of members of holding
company system and mtercompany transactions for period preceding
date of filing;

(CITE 25 NJ.R. 5932)

5. N.J.A.C. 11:20-11.4(a)8-annual statement filed immediately
preceding date of filing;
6. N.J.A.C. 11:20-11.4(a)12-non-refundable filing fee; and
7. N.J.A:C.. 11:20-11.4(a)13-additionaJ information required by
the Commissioner to evaJuate a particular filing.
11:20-11.6 Disposition of request for relief
(a) When the Commissioner determines pursuant to N.J.S.A.
17B:27A-8 or 17B:27A-12a(3), as applicable, that the member is or
would be placed in a financially impaired condition through fulfillment ?f.a coverage or assessment obligation or obligations, the
Commissioner shall notify the member that its duty to fulfill the
applicable <:,bligation shall be waived, or deferred in whole or in part,
as appropnate. If the Commissioner defers in whole or in part a
member's obligation to pay assessments pursuant to N.J.S.A.
17B:27A-12a(3) or 17B:27A-13, the member shall remain liable to
the IHC Program for the amount deferred.
(b) The Commissioner shall find that a member is or would be
financially impaired if:
1. The member has been placed in rehabilitation or conservation
pursuant to NJ.S.A. 17B:32-31 et seq. or such similar law of the
member's state of domicile;
2. The Commissioner finds that the member is in a hazardous
financial condition, as determined pursuant to N.J.A.C. 11:2-27; or
3. Th~ Com!'1is.sioner finds that fulfillment of the obligation(s)
from which rehef IS sought would place the member in a hazardous
financial condition, as determined pursuant to N.J.A.C. 11:2-27.
(c) Any wai~e~ or deferraJ from a particular obligation granted
by the Commissioner pursuant to this subchapter shall be for a
specified period as set forth in the notice granting the request, but
shall not exceed 12 months from the date of the notice. Any member
seeking to continue a waiver or deferral shall file a separate request
fo~ relief in acco.rda~ce with this subchapter no later than 45 days
pnor to the expiratIOn of the waiver or deferral period set forth
in th~ original notif!cation granting the request. Such a request shall
also mclud~ a detailed explanation of all actions the applicant has
take~ and mtends to take to cure the financial impairment. Failure
to file a properly completed request for relief within the time
prescribed shall result in the expiration of the waiver or deferral
at the expiration of the period set forth in the original notification
grantin~ t~~ request. Nothing herein shall be construed as limiting
or prohlbltmg any member from applying for relief at any time in
accordance with this subchapter.
(d) If the Commissioner grants a request for a deferral of payment
of an assessment, the terms of the deferral shall include the requirement that the member shaJl pay to the Board an additional amount
representing the loss to the Board of the time value of the
assessment for the period of the deferral.
1. In calculating the additional amount to be paid, the member
shall use the annual interest rate on one-year U.S. Treasury bills
as of the date the assessment was due and payable.
2. In calculating the additional amount to be paid, the period of
deferral shall begin on the date that payment of the assessment was
due and payable and end on the date the amount deferred is paid
to the Board.
3. Th~ p~yment of the additional amount set forth in (d) above
shall be m heu of payment by the member of any interest or penalty
on the amount deferred, which otherwise may be required under
any other rule.
4. The requirement to pay an additional amount as provided in
~ d) above shall not apply when the reason for granting the deferral
IS that the member is in rehabilitation or conservation.
11:20-11.7 Hearings
(a) If the Commissioner denies a member's request for relief
made pursuant to this subchapter, or if the member objects to the
terms of the relief granted, the member may request a hearing on
the Commissioner's determination within seven days from the date
of receipt of such determination as follows:
1. A request for a hearing shaJl be in writing and shall include:
i. The name, address, and daytime telephone number of a contact
person familiar with the matter;
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ii. A copy of the Commissioner's determination;
iii. A statement requesting a hearing; and
iv. A concise statement describing the basis for which the member
believes that the Commissioner's findings of fact are erroneous.
2. The Commissioner may, after receipt of a properly completed
request for a hearing, provide for an informal conference between
the member and such personnel of the Department as the Commissioner may direct, to determine whether there are material issues
of fact in dispute.
3. The Commissioner shall, within 30 days of a properly completed
request for a hearing, determine whether the matter constitutes a
contested case, pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.
i. If the Commissioner finds that the matter constitutes a contested case, the Commissioner shall transmit the matter to the Office
of Administrative Law for a hearing consistent with the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1.
ii. In a matter which has been determined to be a contested case,
if the Commissioner finds that there are no good-faith disputed
issues of material facts and the matter may be decided on the
documents filed, the Commissioner may notify the applicant in
writing as to the final disposition of the matter.
11:20-11.8 Notice to the IHC Program
Members requesting relief pursuant to this subchapter shall concurrently provide notice of all such requests to the IHC Program
through the Interim Administrator or Administrator, as appropriate.
Members shall also provide notice to the IHC Program of all dispositions of such requests by the Commissioner, within 15 days of such
disposition.
11:20-11.9 Exceptions for health maintenance organizations due to
lack of capacity
(a) Any member health maintenance organization (HMO) asserting that it is not required to offer coverage or accept applications
pursuant to the requirements of the Act because it does not have
the capacity to enroll additional members, pursuant to N.J.S.A.
17B:27A-8a, shall file the following information with the Commissioner:
1. A cover letter stating:
i. The name of the member HMO;
ii. A statement that the member is not required to offer coverage
or accept applications pursuant to the Act because it does not have
the capacity in its facilities to enroll additional members, and the
basis for that assertion, with supporting documentation, certified by
the president or duly authorized officer of the member;
iii. The number of the member's current individual and group
members, listed by provider and classified by the provider's specialty,
which shall be updated annually each year the member asserts a
waiver pursuant to N.J.S.A. 17B:27A-Sa; and
iv. A certification signed by the president or duly authorized
officer that the member shall not offer coverage to or accept any
new group members, pursuant to N.J.S.A. 17B:27A-8a. Individual
additions to existing groups shall not be considered new group
members.
(b) The member shall concurrently file the information required
pursuant to (a) above with the IHC Program.
11:20-11.10 Other actions by the Commissioner
Nothing in this subchapter shall be construed as limiting the
Commissioner's authority to take such action with respect to insurers,
health service corporations or health maintenance organizations as
may be authorized by law, including, but not limited to, placing an
insurer, health service corporation or health maintenance organization in rehabilitation, liquidation or conservation pursuant to
N.J.S.A. 17B:32-31 et seq.
11:20-11.11 Penalties
Failure to comply with this subchapter, including all notice requirements set forth herein, may result in the denial of relief requested and imposition of penalties as authorized by law, including
any actions that may be taken by the Board pursuant to N.J.S.A.
17B:27A-2 et seq. and the IHC Program Plan of Operation, includ-

ing, but not limited to, imposition of an interest penalty for
assessments due from the member and a recommendation by the
Board to remove the member's authority to issue any health benefits
plans in this State.

LABOR
(a)
DIVISION OF WORKPLACE STANDARDS
Contracts
Debarment from Contracting: Conflict of Interest
Readoption with Amendments: N.J.A.C. 12:3-1
Proposed: October 18, 1993 at 25 N.J.R. 4716(a).
Adopted: November 24, 1993 by Raymond L. Bramucci,
Commissioner, Department of Labor.
Filed: November 24,1993 as R.1993 d.680, without change.
Authority: N.J.S.A. 34:1-20; 34:11-56.37; and the Governor's
Executive Orders No. 34(1976) and No. 189(1988).
Effective Date: November 24, 1993, Readoption;
December 20, 1993, Amendments.
Expiration Date: November 24, 1998.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the readoption can be found in the New Jersey
Administrative Code at N.J.A.C. 12:3.
Full text of the adopted amendments follows:
12:3-1.3 Cause and conditions for debarment
(a) The Commissioner may debar a person from contracting with
the Department or any agency within the control or jurisdiction of
the Department for a definitely stated period of time for the violation of any labor law including but not limited to wage and hour,
minimum wage, discrimination in wages and child labor laws and
the prohibition against conflict set forth at N.J.A.C. 12:3-1.6.
(b) (No change.)
(c) The Commissioner may consider the following factors as
material in each decision to debar:
1.-7. (No change.)
8. Failure to provide goods and/or services; and
9. Failure to comply with contract specifications.
(d) A violation of any labor law or the prohibition against conflict
of interest shall be determined by the Commissioner. In the event
an appeal taken from such determination results in a reversal, the
debarment shall be removed unless the Commissioner determines
that another cause for debarment exists.

COMMERCE AND
ECONOMIC DEVELOPMENT
(b)
URBAN ENTERPRISE ZONE AUTHORITY
Urban Enterprise Zone Authority Policies
Readoption with Amendments: N.J.A.C. 12A:121
Proposed: October 4, 1993 at 25 N.J.R. 4582(a).
Adopted: November 4, 1993 by Urban Enterprise Zone
Authority, James N. Albers, Chairman Designate.
Filed: November 15,1993 as R.1993 d.645, without change.
Authority: NJ.S.A. 52:27H-60 et seq., specifically 52:27H-65.
Effective Date: November 15, 1993, Readoption;
December 20,1993, Amendments.
Expiration Date: November 15, 1998.
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Summary of Public Comments and Agency Responses:
No comments received.
Full text of the readoption can be found in the New Jersey
Administrative Code at N.J.A.C. 12A:121.
Full text of the adopted amendments follows:
12A:121-1.5 Time for zone boundary revisions
(a) A municipality in which a zone is located may apply for a
boundary revision five years or more after the original designation
date.
(b) No subsequent application for a zone boundary revision may
be made for at least five years after the date the UEZA approves
a prior zone boundary revision.

LAW AND PUBLIC SAFETY
(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF DENTISTRY
Advertising
Adopted Amendment: N.J.A.C. 13:30-8.6
Proposed: July 6,1993 at 25 N.J.R. 2823(a).
Adopted: October 6, 1993 by the State Board of Dentistry,
Marvin A. Gross, D.D.S., President.
Filed: November 17, 1993 as R.1993 d.651, without change.
Authority: N.J.S.A. 45:6-3.
Effective Date: December 20, 1993.
Expiration Date: March 12, 1995.
The State Board of Dentistry afforded all interested parties an opportunity to comment on the proposed amendment, N.J.A.C. 13:30-8.6,
relating to professional advertising.
The official comment period ended on August 4, 1993.
Announcement of the opportunity to respond to the Board appeared
in the New Jersey Register on July 6, 1993 at 25 N.J.R. 2823(a).
Announcements were also forwarded to: Newark Star Ledger, Trenton
Times, Asbury Park Press, Courier Post, Bergen Record, New Jersey
Dental Association, New Jersey Hospital Association, New Jersey Dental
Assistant Association, American Dental Hygiene Association, New Jersey
Department of Health, and to other interested individuals and organizations.
A full record of this opportunity to be heard can be inspected by
contacting the Board of Dentistry, 124 Halsey Street, Newark, New
Jersey 07102.

Summary of Public Comments and Agency Responses:
The Board of Dentistry received five comments from interested parties
during the official 30-day comment period.
Comments were received from the New Jersey Dental Association;
the American Association of Orthodontists; Richard B. Kaplan, D.D.S.;
the American College of Prosthodontists-New Jersey Section; and the
New Jersey Association of Orthodontists. A summary of the comments
received and the Board's responses follows:
COMMENT: Testimonial advertising is inherently misleading. In view
of the fact that no two patients are alike, the inherent suggestion of
a testimonial advertisement that the testimonial giver's experience is
typical or that the same result may be achieved is misleading. Both lay
and expert testimonials should be prohibited in dental professional
advertising.
RESPONSE: The Board of Dentistry's current regulation governing
the use of testimonials in professional advertising at N.J.A.C.
13:30-8.6(c)5 permits personal testimonials except those which attest to
the technical quality or technical competence of a service or treatment
offered by a dentist. The Board's reproposed amendment to the regulation now will permit expert testimonial advertising and provides explicit
parameters within which both lay and expert testimonial advertising may
be utilized by a licensee. The Board has addressed what may be considered misleading aspects of testimonial advertising by requiring in this
amendment that the testimonial giver have personal knowledge or experience obtained from a provider relationship with the licensee or direct

(CITE 25 NJ.R. 5934)

personal knowledge of the subject matter of the testimonial. Lay testimonials continue to be prohibited from containing technical matter beyond
the testimonial giver's competence to comment upon, and expert testimonials may be rendered only by an individual who possesses specialized
expertise sufficient to render the testimonial. Furthermore, the advertiser
must be able to substantiate any objective statements of fact which appear
in the testimonial, and the payment of any form of compensation for
the testimonial must be disclosed in the advertisement.
The New Jersey Supreme Court Committee on Attorney Advertising
recently issued an opinion permitting testimonial advertising. Opinion 15,
133 N.J.L.J. 1370 (April 5, 1993), 2 N.J.L. 588 (April 12, 1993). The
Opinion stated that although testimonial advertising may create
unjustified expectations in some cases, the technique is not inherently
misleading. The fact that there may be isolated cases where the technique
is abused does not justify a total prohibition on this mode of protected
commercial speech. Rather, the Opinion provided that less restrictive
and more precise means for regulating potential abuses were possible
through the utilization of a disclaimer.
COMMENT: This amendment will create a growing number of complaints to the Board of Dentistry concerning professional advertising
which will create an administrative burden.
RESPONSE: The Board recognizes that permitting an area of
professional advertising which previously was prohibited may cause additional complaints to be submitted for the Board's review. However,
this is the Board's responsibility and it must handle these complaints
in the course of its business in the same manner as any other complaints
which are received in the Board office.
COMMENT: The Board will be creating a new category of asset for
a dental practice which may be called "celebrity patients." New Jersey
dentists will be competing for celebrity patients who are sports figures
or movie stars or recognized specialists and experts in the State.
RESPONSE: Pursuant to the Board's current regulation licensees have
been able to utilize celebrity testimonial advertising. The only prohibition
was that such testimonials could not attest to the technical competence
or skill of the dentist. The new proposal actually contains a more specific
framework within which such advertising may be utilized in order to avoid
any potential for abuse.
COMMENT: The original proposed amendment to N.J.A.C. 13:30-8.6
contained a new provision concerning testimonial advertising in addition
to other amendments. The other amendments were adopted and
published in the New Jersey Register pursuant to a Notice of Adoption
while this provision concerning testimonials was reproposed separately
because it contained a substantive change. This is a procedural impropriety in that the entire proposal should have been republished
including those sections which the Board previously voted to adopt.
RESPONSE: The rule for agency rulemaking at N.J.A.C. 1:30-4.3
requires a new notice of proposed rule and public opportunity to be
heard when an agency determines to make changes in the proposed rule
which are so substantial that the changes effectively destroy the value
of the original notice. However, this rule does not require a new notice
of the entire original proposed rule. The Board may adopt part of the
proposal and repropose that part which contains the substantial change.
The implementation of the adopted sections of the advertising rule is
not affected by this reproposal. The reproposal of only that portion which
is being amended further is an administrative determination representative of standard practice and procedure.

Full text of the adoption follows:
13:30-8.6 Professional advertising
(a)-(b) (No change.)
(c) A licensee who engages in the use of advertising which contains the following shall be deemed to be engaged in professional
misconduct:
1.-4. (No change.)
Recodify existing 6.-9. as 5.-8. (No change in text.)
(d)-(l) (No change.)
(m) An advertisement may contain either a lay or expert testimonial, provided that such testimonial is based upon personal
knowledge or experience obtained from a provider relationship with
the licensee or direct personal knowledge of the subject matter of
the testimonial. A lay person's testimonial shall not attest to any
technical matter beyond the testimonial giver's competence to comment upon. An expert testimonial shall be rendered only by an
individual possessing specialized expertise sufficient to allow the
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rendering of a bona fide statement or opinion. An advertiser shall
be able to substantiate any objective, verifiable statement of fact
appearing in a testimonial, and the failure to do so, if required by
the Board, may be deemed professional misconduct. Where an
advertiser directly or indirectly provides compensation to a testimonial giver, the fact of such compensation shall be conspicuously
disclosed in a legible and readable manner in any advertisement in
the following language or its substantial equivalent:
COMPENSATION HAS BEEN PROVIDED FOR THIS
TESTIMONIAL.

(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF DENTISTRY
Patient Records
Adopted Repeal and New Rule: N.J.A.C. 13:30-8.7
Adopted: October 10,1993 by the State Board of Dentistry,
Marvin A. Gross, D.D.S., President.
Filed: November 17, 1993 as R.1993 d.650, with substantive
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: NJ.S.A. 45:6-3 and 45:6-19.4.
Effective Date: December 20,1993.
Expiration Date: March 12, 1995.
The State Board of Dentistry afforded all interested parties an opportunity to comment on the proposed repeal and new rule, N.J.A.C.
13:30-8.7, relating to patient records.
The official comment period ended on June 2, 1993.
Announcement of the opportunity to respond to the Board appeared
in the New Jersey Register on May 3, 1993 at 25 N.J.R. 1833(a).
Announcements were also forwarded to: Newark Star Ledger, Trenton
Times, Asbury Park Press, Courier Post, Bergen Record, New Jersey
Dental Association, New Jersey Hospital Association, New Jersey Dental
Assistant Association, American Dental Hygiene Association, New Jersey
Department of Health, and to other interested individuals and organizations.
A full record of this opportunity to be heard can be inspected by
contacting the Board of Dentistry, 124 Halsey Street, Newark, New
Jersey 07102.
Summary of Public Comments and Agency Responses:
The Board of Dentistry received three comments from interested
parties during the official 30-day comment period.
Comments were received from the New Jersey Dental Association;
John Paul Dizzia, Esq.; and Kevin M. Heaney, D.D.S. A summary of
the comments received and the Board's responses follows:
COMMENT: Paragraph (a)8 requires that copies of all insurance claim
forms, pre-determinations and payment vouchers be maintained as part
of complete financial records. Compliance with this rule will be
burdensome for the licensee, and at least in the case of pre-determination
forms, is duplicative of other insurance claim forms or meaningless if
the treatment plan is modified.
RESPONSE: The Board agrees that the pre-determination forms need
not be maintained by the licensee as part of complete financial records.
If the treatment is rendered it will be indicated on the insurance claim
form of actual treatment rendered. If the treatment is not rendered or
if the treatment plan is changed, then maintenance of the pre-determination form will not add any meaningful information to the patient's
financial records. Accordingly, the requirement of maintaining predetermination forms has been deleted.
COMMENT: Many dental offices now submit insurance claims electronically in order to eliminate the need for hard copies.
RESPONSE: Hard copies still must be maintained in accordance with
this rule, and electronically submitted claims should not be erased. This
is necessary so that the Board may conduct a proper investigation in
the event there is an allegation of insurance fraud.
COMMENT: Paragraph (e)5 requires a licensee who ceases to engage
in practice to conspicuously post a notice on the premises of the
procedure for the retrieval of records among other requirements.

Sometimes this is not possible if, for example, a licensee has rented a
dental office, and the landlord has leased the facility to another tenant.
RESPONSE: The Board agrees that the intent of the regulation is
to post a notice in circumstances where this additional type of notice
can reasonably be accomplished. Obviously, the licensee cannot be expected to post a notice in a location where he has no authority to do
so. In order to allay any concerns about this requirement, the Board
has added the words "when possible" to the requirement.
COMMENT: Subsection (b) requires that patient records, including
all radiographs and diagnostic models, must be maintained for at least
seven years from the date of the last entry. Diagnostic models take up
a great deal of space and maintaining them for seven years is not
warranted.
RESPONSE: The Board agrees that maintaining diagnostic models
for seven years may not be necessary or add significantly to the patient
record. Accordingly, the Board has agreed to reduce the period during
which diagnostic models must be maintained from seven years to three
years.
COMMENT: Paragraph (d)l permits the Board to demand original
patient records. A dentist should never permit original records to be
removed from his office because they may be needed for civil litigation
or they could be lost during the course of an investigation.
RESPONSE: NJ.S.A. 45:1-18 sets forth the investigative powers of
the Board including the authority to issue a subpoena in order to compel
the production of books, records or papers. Such authority includes the
right to demand the originals of such records. Original records often
are the best evidence for the purpose of conducting an investigation
because they are the most legible, and nothing is lost or made illegible
through the photocopying process. In addition, since the recipient of a
subpoena need not produce the records until some future return date,
he or she has an ample opportunity to copy them in order to maintain
a record. As a practical matter the Board often will be satisfied with
the production of photocopies and advises the licensee when such is the
case. However, in certain circumstances only the original records will
be sufficient for the purposes of conducting a reliable investigation.
COMMENT: The Board's proposed rule suggests that it may demand
patient records regardless of whether a complaint has been filed by or
on behalf of a patient and without notifying the patient that his or her
records may be acquired and reviewed by the Board. In such a case
the Board should be required to obtain the patient's consent prior to
revealing the records.
RESPONSE: An investigation by the Board of Dentistry to determine
whether dental treatment has been rendered within acceptable standards
of care is conducted for the protection of the dentist's patients, both
current and potential. When the Board has reason to believe that there
is adequate cause to conduct an investigation into the treatment of a
patient, the records are relevant and material to such an investigation.
The Board should not have to wait until there is actual patient harm
before it can investigate and take action in regard to the conduct of
a licensee. Further, if the Board could only conduct an investigation with
patient consent, any and all schemes for fraudulent billing, drug
diversion, and excessive or unnecessary treatment could be permitted
to continue without Board intervention. Clearly, the Board's efforts
cannot be made subject to the control of those being investigated.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):
13:30-8.7 Patient records
(a) A contemporaneous, permanent patient record shall be
prepared and maintained by a licensee for each person seeking or
receiving dental services, regardless of whether any treatment is
actually rendered or whether any fee is charged. Licensees also shall
maintain records relating to charges made to patients and third party
carriers for professional services. All treatment records, bills and
claim forms shall accurately reflect the treatment or services
rendered. Such records shall include, as a minimum:
1. The name, address, and date of birth of the patient and, if
a minor, the name of the parent or guardian;
2. The patient's medical history;
3. A record of results of a clinical examination where appropriate
or an indication of the patient's chief complaint;
4. A treatment plan where appropriate;
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5. The dates of each patient visit and a description of the treatment or services rendered at each visit;
6. A description of all radiographs taken and diagnostic models
made properly identified with the patient's name and date;
7. The date and a description of any medications prescribed,
dispensed or sold including the dosage or a copy of any written
prescriptions;
8. Complete financial records, including an itemized statement of
the amount billed to and received on the patient's account from the
patient or a third party payor and copies of all insurance claim forms
*[, pre-determinations,]* and payment vouchers; and
9. A record of any recommendations or referrals for treatment
or consultation by a specialist, including those which were refused
by the patient.
(b) Patient records, including all radiographs *[and diagnostic
models]*, shall be maintained for at least seven years from the date
of the last entry·, except that diagnostic models need be maintained
only for three years·.
(c) Licensees shall provide patient records to the patient or the
patient's authorized representative or another dentist in accordance
with the following:
1. Upon receipt of a written request from a patient or the patient's
authorized representative and within 14 days thereof, legible copies
of the patient record including, if requested, duplicates of models
and copies of radiographs, shall be furnished to the patient or an
authorized representative or a dentist. "Authorized representative"
means, but is not necessarily limited to, a person who has been
designated by the patient or a court to exercise rights under this
section. An authorized representative may be the patient's attorney
or an agent of an insurance carrier with whom the patient has a
contract which provides that the carrier be given access to records
to assess a claim for monetary benefits or reimbursement. If the
patient is a minor, a parent or guardian who has custody (whether
sole or joint) will be deemed to be an authorized representative.
2. A licensee may require any unpaid balance for diagnostic
services be paid prior to release of such records. Where treatment
of a patient whose dental expenses are paid through Medicaid is
discontinued by the dentist prior to completion of the treatment,
no charge for the records shall be made or payment required.
3. The licensee may charge a reasonable fee for the reproduction
of records, which shall be no greater than an amount reasonably
calculated to recoup the cost of copying or duplicating. To the extent
that the record is illegible or prepared in a language other than
English, the licensee shall provide a typed transcription and/or translation at no additional cost to the patient.
(d) Licensees shall maintain the confidentiality of patient records,
except that:
1. The licensee shall release patient records as directed by the
Board of Dentistry or the Office of the Attorney General, or by
a Demand for Statement in Writing under Oath, pursuant to N.J.S.A.
45:1-18. Such records shall be originals, unless otherwise specified,
and shall be unedited, with full patient names. To the extent that
the record is illegible, the licensee, upon request, shall provide a
typed transcription of the record. If the record is in a language other
than English, the licensee shall also provide a translation. All radiographs, models, and reports maintained by the licensee, including
those prepared by other dentists, also shall be provided. The costs
of producing such records shall be borne by the licensee.
2. The licensee, in the exercise of professional judgment and in
the best interests of the patient (even absent the patient's request),
may release pertinent information about the patient's treatment to
another licensed health care professional who is providing or who
has been asked to provide treatment to the patient, or whose expertise may assist the licensee in his or her rendition of professional
services.
3. The licensee shall release information as required by law or
regulation, such as the reporting of communicable diseases or
gunshot wounds or suspected child abuse, etc., or when the patient's
treatment is the subject of peer review.
(e) If a licensee ceases to engage in practice or it is anticipated
that he or she will remain out of practice for more than six months,
the licensee or a designee shall:
(CITE 25 N,J.R. 5936)

1. Establish a procedure by which patients can obtain treatment
records or agree to the transfer of those records to another licensee
who is assuming the responsibilities of that practice;
2. If the practice will be unattended by another licensee, publish
a notice of the cessation and the established procedure for the
retrieval of records in a newspaper of general circulation in the
geographic location of the licensee's practice, at least once each
month for the first three months after the cessation;
3. File a notice of the established procedure for the retrieval of
records with the Board of Dentistry;
4. Make reasonable efforts to directly notify any patient treated
during the six months preceding the cessation of practice providing
information concerning the established procedure for retrieval of
records; and
5. Conspicuously post a notice on the premises of the procedure
for the retrieval of records ·when possible·.
(f) The provisions of this section shall not apply to situations
where no patient-dentist relationship exists, such as where the
professional services of a dentist' are rendered at the behest of a
third party for the purposes of examination and evaluation only or
at the behest of the Board pursuant to N.J.A.C. 13:30-8.5 or in the
course of any investigation.

(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF MEDICAL EXAMINERS
Notice of Administrative Correction
Athletic Trainers
Fees
N.J.A.C.13:3S-10.8 and 10.9
Take notice that the Office of Administrative Law has discovered that
adopted new rule N.J.A.C. 13:35-10.8, which references NJ.A.C.
13:35-6.13(a)8 as the fee schedule for athletic trainers (see 25 N.J.R.
265(a) and 4935(a)), was rendered inaccurate and unnecessary due to
the subsequent proposal and prior adoption of the deletion of the
referenced N.J.A.C. 13:35-6.13(a)8 and the adoption of new rule NJ.A.C.
13:35-10.9, setting forth athletic trainer registration fees (see 25 N.J.R.
1058(a) and 2487(a». Therefore, through this notice of administrative
correction published in accordance with N.J.A.C. 1:30-2.7, N.J.A.C.
13:35-10.8 is deleted and N.J.A.C. 13:35-10.9 recodified as 10.8.
Full text of the corrected rules follows (addition indicated in
boldface thus; deletions indicated in brackets [thus]):
[13:35-10.8 Fees
The fee schedule for athletic trainers is determined by the Board
and appears at N.J.A.C. 13:35-6.13(a)8.]
13:35-[10.9]10.8 Fees
(a) (No change.)

(b)
DIVISION 'OF CONSUMER AFFAIRS
STATE BOARD OF NURSING
Fees
Adopted Amendment: N.J.A.C. 13:37-12.1
Proposed: September 7, 1993 at 25 N.J.R. 3928(a).
Adopted: November 12, 1993 by the State Board of Nursing,
Golden Bethune, President.
Filed: November 24,1993 as R.1993 d.690, without change but
with N,J.A.C.13:37-12.1(a)9 and 13:37-12.1(c) not adopted at
this time.
Authority: N.J.S.A. 45:11-24.
Effective Date: December 20, 1993.
Expiration Date: January 23, 1995.
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The State Board of Nursing afforded all interested parties an opportunity to comment on the amendment to the Board's fee schedule,
N.J.A.C. 13:37-12.1, as proposed in the New Jersey Register on
September 7, 1993 at 25 N.J.R. 3928(a). The official comment period
ended on October 7,1993. Announcements of the opportunity to respond
to the Board were also forwarded to the Star Ledger, the Trenton Times,
the New Jersey State Nurses' Association, the New Jersey Hospital
Association, the New Jersey League for Nursing and to other interested
parties.
A full record of this opportunity to be heard can be inspected by
contacting the State Board of Nursing, Post Office Box 45010, Newark,
New Jersey 07101.
Summary of Public Comments and Agency Responses:
During the 30-day comment period, the Board received 12 letters, all
objecting to the amount of the nurse-practitioner biennial certification
fee established in subsection (c). A list of commenters follows:
Dorothy D. Flemming, Executive Director, New Jersey State Nurses
Association
Angela Malinoski, RN, MSN, Public Health Consultant, New Jersey
Department of Health, Division of Family Health Services
University of Medicine & Dentistry of New Jersey, University Hospital:
Marilyn Toree, Administrator, Family Planning Project
Eileen McCutcheon, MSN, RNCS, Nurse Practitioner, Family
Planning Project
Ada Banks, RNC, OB/GYN Nurse Practitioner
G. Gail Martin, RN, BGS, Project Manager, North Hudson Community
Action Corporation, Family Planning and Maternity Clinic
Sheila A. Plungis, RN, MBA, Director of Clinical Services, Family
Planning Services of Cumberland, Gloucester and Salem Counties
Christine Reynolds, RNC, Chairperson, Regulatory Affairs Committee,
Family Planning Association of New Jersey
Linda Most, Executive Director, Family Planning Program of Ocean
County, Inc.
Ann Mahan, RNC, OGNP, Project Director, Women's Health and
Family Planning Center
Patti Breedlove, Executive Director, Planned Parenthood of Passaic
County, Inc.
Andre Cazeau, Executive Director, Community Health Services, Atlantic
City Medical Center
All of the commenters asked the Board to reexamine the cost of
processing licensure and set fees that are based on accurate data. Citing
statistics in the summer 1992 Board of Nursing Newsletter that there
are 1,485 advanced practice nurses in New Jersey (311 nurse practitioners
without a master's degree, 275 with a master's degree and 899 clinical
specialists), the commenters argue that the Board's estimate of 250 is
too low. The New Jersey State Nurses Association (the "Association")
stated that about two percent of New Jersey's nurses are in advanced
practice and gave a conservative estimate of 1,000 nurses expected to
apply for advanced practice certification.
Based upon the commenters' requests, the Board has deferred final
consideration of N.J.A.C. 13:37-12.1(c) pending additional research on
the number of nurses who may be expected to apply for advanced
practice certification.
The Association also argues that the fees are out of line with fees
charged by other licensing boards, and two commenters stated that the
proposed fees will be a financial hardship on the nurse practitioner when
balanced against anticipated salaries of clinicians.
The Board points out that a comparison with fees charged by other
Boards is not the controlling factor. All licensing boards within the scope
of N.J.S.A. 45:1-3.2 are required to be self-funding; that is, operating
costs must be met through licensing and other fees. Accordingly, each
professional and occupational licensing board's expenses are allocated
among that board's licensee class on a per capita basis. The biennial
certification fee for nurse practitioners must be based upon the administrative costs in relation to the number of indivi.uals who will seek
certification and not upon considerations such as salaries or comparisons
with other boards' fees. As stated, the Board will review its estimate
of the number of nurse practitioners expected to apply for certification
and, if appropriate, will amend the biennial certification fee accordingly.
The Board also points out that the biennial registration fees for a
certified nurse midwife is $170.00.

for change of name or address, N.J.A.C. 13:37-12.1(a)9. The Board stated
that it wished to reconsider whether a lower fee would more appropriately reflect the Board's administrative costs of processing name or address
changes.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):
13:37-12.1 Fee schedule
(a) The following fees shall be charged by the Board in connection
with licensure of professional and practical nurses.
1. Application fee
$50.00
2. Initial license fee
i. If paid during the first year of a biennial
renewal period
50.00
ii. If paid during the second year of a biennial
renewal period
25.00
3. Licensure by endorsement:
60.00
4. Verification for endorsement
30.00
5. Renewal of license (Biennial)
50.00
6. Late renewal of license (one to 30 days)
50.00
7. Reinstatement fee (after 30 days)
100.00
8. Duplicate license
25.00
9. *[Change of name or address
25.00]*
*(Reserved) *
10. Written verification of licensure
15.00
11. Notary Fee
5.00
12. Record duplication
5.00
13. Copy of Nurse Practice Act
5.00
14. Copy of L.P.N. Standards of Practice
3.00
(b) The following fees shall be charged by the Board in connection
with certification of homemaker-home health aides.
1. Application fee
$20.00
2. Program approval fee for each location at
which course is offered (annual)
$100.00
3. Instructor's Manual
20.00
4. Student Manual
10.00
5. Initial certification fee
i. If paid during the first year of a biennial
renewal period
10.00
ii. If paid during the second year of a biennial
renewal period
5.00
6. Renewal of certificate (Biennial)
10.00
7. Late renewal of certificate
10.00
8. Duplicate certificate
5.00
9. Certification by endorsement
10.00
(c) *[The following fees shall be charged by the Board in connection with certification of nurse practitioners:
1. Application fee
$100.00
2. Initial certification fee
i. If paid during the first year of a biennial
renewal period
200.00
ii. If paid during the second year of a biennial
renewal period
100.00
3. Renewal of certification (biennial)
200.00
4. Certification by endorsement
200.00
5. Late renewal of certificate (one to 30 days)
50.00
6. Reinstatement fee (after 30 days)
100.00
7. Duplicate certificate
25.00]*
*(Reserved) *

Summary of Agency-Initiated Change:
At the open public session portion of its November 12, 1993 meeting,
the Board voted to defer final consideration of the proposed $25.00 fee
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(b)

(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF VETERINARY MEDICAL
EXAMINERS
Examinations
Adopted Amendments: N.J.A.C.13:44-1.2, 1.3, 1.4
and 2.9
Proposed: September 7, 1993 at 25 N.J.R, 3930(a).
Adopted: November 17, 1993 by the Board of Veterinary
Medical Examiners, Thomas Sanquini, D.V.M., President.
Filed: November 24,1993 as R,1993 d.683, without change.
Authority: N.J.S.A. 45:16-9.7.
Effective Date: December 20, 1993.
Expiration Date: August 7,1994.
Summary of Public Comments and Agency Responses:
One comment was received during the 3D-day comment period. The
New Jersey Veterinary Medical Association (NNMA) stated it strongly
supports the proposal because it provides more defensible and equitable
criteria for credentialing candidates. NJVMA also noted that by making
New Jersey's NBE and ccr scoring criteria consistent with that accepted
by other state licensing agencies, the proposal will eliminate confusion
for candidates. The Board acknowledges and appreciates NJVMA's
support for the proposal.
Full text of the adoption follows:
13:44-1.2 Examinations
(a) (No change.)
(b) As a prerequisite to taking the New Jersey Practical Examination, an applicant shall have attained a passing grade, as determined
by the test sponsor, on the National Board Examination and the
Clinical Competency Test within five years preceding application for
the New Jersey Practical Examination.
(c)-(h) (No change.)
13:44-1.3 Licensure by waiver of examination
(a)-(b) (No change.)
(c) In addition, the applicant shall file an application for a review
of credentials and submit:
1.-2. (No change.)
3. National Board Examination and Clinical Competency Test
scores through Interstate Reporting Service.
4.-5. (No change.)
(d)-(e) (No change.)
13:44-1.4 Graduates of non-approved veterinary programs
(a) (No change.)
(b) The National Board Examination and Clinical Competency
Test taken for the ECFVG Program may be used to fulfill the
prerequisite for the State Practical Examination or the State Veterinary Jurisprudence Examination. However, for this purpose the
results of the tests shall have been obtained within the five year
period immediately preceding application.
(c)-(f) (No change.)
13:44-2.9 Temporary permits
(a) (No change.)
(b) A candidate who has filed an application for a review of
credentials, and is waiting to take the next scheduled National Board
Examination, Clinical Competency Test, the New Jersey Practical
Examintion, or Veterinary Jurisprudence Examination, may apply to
the Board for a temporary permit number 1 to be employed as an
assistant under the responsible supervision of a qualified New Jersey
licensed veterinarian, except that a person with National Board
Examination and/or Clinical Competency Test scores which do not
meet New Jersey standards shall not be eligible to make application.
(c)-(i) (No change.)

(CITE 25 NJ.R. 5938)

NEW JERSEY RACING COMMISSION
Thoroughbred Rules
Commission Employee/Appointees; Prohibited
Affiliations with Permitted Racetrack
Adopted New Rule: N.J.A.C. 13:70-1.31
Proposed: September 20, 1993 at 25 NJ.R, 4458(b).
Adopted: November 22,1993 by the New Jersey Racing
Commission, Frank Zanzuccki, Executive Director.
Filed: November 24, 1993 as R,1993 d.684, without change.
Authority: NJ.S.A. 5:5-30.
Effective Date: December 20,1993.
Expiration Date: January 25, 1995.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
13:70-1.31 Commission employees/appointees; prohibited
affiliations with permitted racetracks
No employee or appointee of the New Jersey Racing Commission
shall provide any services to a permitted racetrack facility in this
State, whether or not for compensation, where those services are
outside the scope of his or her duties on behalf of the Commission.

(e)
NEW JERSEY RACING COMMISSION
Thoroughbred Rules
The Plck(N)
Adopted New Rule: N.J.A.C. 13:70-29.52
Proposed: October 4,1993 at 25 N.J.R, 4585(b).
Adopted: November 22, 1993 by the New Jersey Racing
Commission, Frank Zanzuccki, Executive Director.
Filed: November 24,1993 as R,1993 d.685, without change.
Authority: N.J.S.A. 5:5-30.
Effective Date: December 20, 1993.
Expiration Date: January 25, 1995.
Summary of Public Comments and Agency Responses:
No comments received.
FuJI text of the adoption follows:
13:70-29.52 The Pick(N)
(a) The Pick(N) requires selection of the first place finishers in
each of four or more consecutive races, with the letter (N) representing the number of such races. The association must obtain written
approval from the Commission concerning the scheduling of Pick(N)
events. Any changes to the approved Pick(N) format requires prior
approval from the Commission.
(b) A carry-over, as is relevant to this section, is that percentage
of the pool not paid out when no one successfully selects all winning
horses in the Pick(N). The carry-over amount shall be added to the
subsequent Pick(N) pool until distributed as a result of the successful
selection of all winning horses.
(c) The Pick(N) pool shall be distributed under one of the following methods:
1. Method 1. Pick(N) with carry-over: The net Pick(N) pool and
carry-over, if any, shall be distributed as a single price pool to those
who selected the first place finisher in each of the Pick(N) contests,
based on the official order of finish. If there are no such wagers,
then 25 percent of the net pool shall be distributed as a single price
pool to those who selected the first-place finisher in the greatest
number of Pick(N) races; and the remaining 75 percent of the net
pool shall be added to the carry-over.
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2. Method 2. Pick(N) with minor pool and carry-over: The major
share of the net Pick(N) pool (75 percent) and the carry-over, if
any, shall be distributed to those who selected the first-place finisher
in each of the Pick(N) contests, based on the official order of finish.
The minor share of the net Pick(N) pool (25 percent) shall be
distributed to those who selected the first-place finisher in the second
greatest number of Pick(N) contests based on the official order of
finish. If there are no such wagers selecting the first-place finisher
of all Pick(N) contests, the minor share of the net Pick(N) pool (25
percent) shall be distributed as a single price pool to those who
selected the first-place finisher in the greatest number of Pick(N)
contests based on the official order of finish and the major share
(75 percent) shall be added to the carry-over.
(d) If there is a dead heat for first in any of the Pick(N) contests
involving contestants representing the same betting interest, the
Pick(N) pool shall be distributed as if no dead heat occurred. If
there is a dead heat for first in any of the Pick(N) contests involving
contestants representing two or more betting interests, the Pick(N)
pool shall be distributed as a single price pool with each winning
wager receiving an equal share of the net Pick(N) pool.
(e) The Pick(N) pool shall be held entirely separate from all other
pools and is not a parlay and is not part of a daily double, exacta,
trifecta or other wagering pool.
(f) Pick(N) tickets shall be sold in not less than $1.00 denominations and only from machines capable of issuing four or more
numbers.
(g) Those horses constituting an entry or a field as defined within
the rules and regulations of the Commission shall race in any Pick(N)
race as a single wagering interest for the purpose of Pick(N) parimutuel pool calculations and payments to the public. A scratch after
wagering has begun on any part of an entry or mutuel field in such
a race shall be of no effect with respect to the status of such entry
or field as a viable wagering interest.
(h) At any time after wagering begins on a Pick(N) pool should
a horse, entire betting entry or mutuel field be scratched or declared
a non-starter in any Pick(N) race, no further tickets selecting such
horse betting entry or mutuel field shall be issued, and wagers upon
such horse betting entry or mutuel field, for purposes of the Pick(N)
pool shall be deemed wagers upon the horse, betting entry or mutuel
field upon which the most money has been wagered in the win pool
at the close of win pool betting for such race. In the event of a
money tie, the tied horse, betting entry or mutuel field with the most
inside post position shall be designated.
(i) The Pick(N) pool shall not be cancelled based upon the
number of race cancellations or races being declared no contest,
unless the following is true, in which case all Pick(N) wagers for
the individual performance shall be refunded:
1. Three or more races of a Pick 4 or Pick 5 are cancelled or
declared no contest;
2. Four or more races of a Pick 6 or Pick 7 are cancelled or
declared no contest;
3. Five or more races of a Pick 8 or Pick 9 are cancelled or
declared no contest;
4. Six or more races of a Pick 10, Pick 11 or more races are
cancelled or declared no contest.
(j) If, on the last day on which the system of wagering is conducted
at a race meeting, no bettor selects the winning horse in those
designated races, the total amount of the pool which exists on that
day in connection with those races shall be paid to the bettor or
bettors who selected the largest number of winning horses in those
races.
(k) If, for any reason, the Pick(N) carry-over cannot be paid out
on the last scheduled day of a race meeting, the carry-over shall
be deposited in an interest bearing account approved by the Commission. The Pick(N) carry-over plus accrued interest shall then be
added to the net Pick(N) pool on a race date determined by the
Commission.
(I) An association, with the written approval of the Commission,
may contribute funds to the net Pick(N) pool or the carry-over pool.

(m) Should circumstances occur which are not foreseen in this
section, questions arising thereby shall be resolved with general parimutuel practice. Decisions regarding distribution of Pick(N) pools
will be final.

(a)
NEW JERSEY RACING COMMISSION
Harness Rules
Commission Employees/Appointees; Prohibited
Affiliations with Permitted Racetrack
Adopted New Rule: N.J.A.C.13:71-1.26
Proposed: September 20, 1993 at 25 N.J.R. 4459(a).
Adopted: November 22, 1993 by the New Jersey Racing
Commission, Frank Zanzuccki, Executive Director.
Filed: November 24,1993 as R.1993 d.686, without change.
Authority: N.J.S.A. 5:5-30.
Effective Date: December 20, 1993.
Expiration Date: January 25,1995.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
13:71-1.26 Commission employees/appointees; prohibited
affiliations with permitted racetracks
No employee or appointee of the New Jersey Racing Commission
shall provide any services to a permitted racetrack facility in this
State, whether or not for compensation, where those services are
outside the scope of his or her duties on behalf of the Commission.

(b)
DIVISION OF CRIMINAL JUSTICE
Administration of Victim and Witness Advocacy Fund
Readoption with Amendments: N.J.A.C. 13:78
Adopted New Rules: N.J.A.C. 13:78-2, 3 and 4
Proposed: October 18, 1993 at 25 N.J.R. 4721(a).
Adopted: November 19, 1993 by James F. Mulvihill, Director,
Division of Criminal Justice.
Filed: November 24,1993 as R.1993 d.687, without change.
Authority: N.J.S.A. 2C:43-3.1a(6)(c) and 52:4B-43.1.
Effective Date: November 24, 1993, Readoption;
December 20,1993, Amendments.
Expiration Date: November 24,1998.
Summary of Public Comments and Agency Responses:
This office received three written comments from the public in
response to the proposed readoption and new rules. A summary of the
comments and the agency responses follows:
COMMENT: Debra K. Donnelly, Director of Alternatives to Domestic
Violence, Bergen County Department of Human Services, suggested that
instead of the proposed auditing provisions which require a monthly
reporting period, the proposed rules should be amended to require a
quarterly report which would be less burdensome; that the definition
of "direct services" should be more restrictive to include only appropriate
agencies as eligible recipients; and that the proposed rules should address
whether a recipient is entitled to more than one grant exceeding a $7000
maximum.
RESPONSE: The agency responded that the monthly reporting period
is consistent with departmental policy to insure that grant awards are
utilized as provided by law. A fonn provided by the Director will be
designed to minimize administrative costs. The definition of "direct
services" is consistent with the legislative intent pennitting any qualified
public entity or not-for-profit organization to apply for an award. Finally,
the proposed rules do not address any limitation on the amount of
awards. In the opinion of the agency, the suggestions do not require
further amendment of the proposed readoption and new rules.
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COMMENT: Barbara M. Price, Executive Director of the New Jersey
Coalition for Battered Women, stated that the proposed auditing
provision including the monthly reporting period would result in onerous
administrative overhead, that the proposed rules should address whether
a recipient is entitled to more than one grant exceeding a $7000 maximum, that the allocation of funds based on a formula which may take
into account the population and crime rate of the county may place some
programs in rural counties at a disadvantage, and that the rules should
give priority to programs addressing domestic violence and sexual assault
victims and witnesses.
RESPONSE: The agency responded that the monthly reporting period
is consistent with departmental policy to insure that grant awards are
utilized as provided by law. A form provided by the Director will be
designed to minimize administrative costs. The proposed rules do not
addess any limitation on the amount of awards. Consideration of a
formula based on population and crime rate is the most objective method
to address the complicated issue of allocating the limited funds with
fairness. The proposed rules provide sufficient flexibility to give priority
to programs in accordance with the legislative intent. In the opinion of
the agency, the suggestions do not require further amendment of the
proposed readoption and new rules.
COMMENT: Karen A. Spinner, Director of Public Education and
Policy with the New Jersey Association on Correction, suggested that
the provision in N.J.A.C. 13:78-5.3 on disbursement of moneys to other
public entities is unnecessary, and that it suggests that there is a
preference given to one type of public entity over another.
RESPONSE: The agency responded that the proposed rules utilize
statutory distinctions and do not suggest any preference except as required by the enabling legislation. In the opinion of the agency, the
suggestion does not require further amendment of the proposed readoption and new rules.
Full text of the readoption can be found in the New Jersey
Administrative Code at N.J.A.C. 13:78.
Full text of the adopted amendments follows:
CHAPTER 78
ADMINISTRATION OF VICTIM AND
WITNESS ADVOCACY FUND
SUBCHAPTER 1. GENERAL PROVISIONS
13:78-1.1 Purpose
The rules in this chapter govern the administration of the Victim
and Witness Advocacy Fund, created pursuant to P.L. 1979, c.396,
§2 (N.J.S.A. 2C:43-3.1a(6)(c», as amended by P.L. 1991, c.329, §3
and P.L. 1991, c.329, §20 (N.J.S.A. 52:4B-43.1). This Fund is
legislatively mandated to support the State Office of Victim-Witness
Advocacy and county Offices of Victim and Witness Advocacy with
the development and provision of services to victims and witnesses
of crimes, and for related administrative costs. The Director is also
authorized to award moneys to qualified public entities and qualified
not-for-profit organizations who provide specific direct services to
victims and witnesses. Moneys distributed to public entities according
to this chapter shall be used to implement the legislative mandates
and the Attorney General Standards to Ensure the Rights of Crime
Victims, promulgated pursuant to N.J.S.A. 52:4B-44.
13:78-1.2 Legal authority
The Director of the Division of Criminal Justice within the Department of Law and Public Safety is charged with the responsibility
to establish rules deemed necessary to effectuate the purposes of
the Fund under N.J.S.A. 2C:43-3.1a(6)(c) and 52:4B-43.1.
13:78-1.3 Scope
The rules contained in this chapter shall govern the award of
moneys from the Victim and Witness Advocacy Fund to the county
Offices of Victim and Witness Advocacy and other public entities
pursuant to N.J.S.A. 52:4B-43.1b and shall govern the determination
of eligibility of applicant public entities and applicant not-for-profit
organizations as eligible and qualified to apply for awards to provide
direct services to victims and witnesses of crimes pursuant to N.J.S.A.
52:4B-43.1c.

(CITE 25 N..J.R. 5940)

13:78-1.4 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Act" means the provisions of N.J.S.A. 52:4B-43.1.
"Attorney General Standards" means the Attorney General Standards to Ensure the Rights of Crime Victims, N.J.S.A. 52:4B-44.
"Direct services" means the provision of assistance directly to
victims and witnesses, including, but not limited to, one or more
of the following as may be determined by the Director:
1. Shelter, food and clothing;
2. Medical and legal advocacy services;
3. 24-hour crisis response services and 24-hour hotlines;
4. Information and referral and community education;
5. Psychiatric treatment programs;
6. Expanded services for victim's families and significant others;
7. Short and long term counseling and support groups;
8. Emergency locksmith and carpentry services; or
9. Financial services.
"Director" means the Director of the Division of Criminal Justice.
"Fund" means the Victim and Witness Advocacy Fund as set forth
at N.J.S.A. 2C:43-3.1.
"Not-far-profit organization" means any corporation or other organization organized under Title 15A of the New Jersey Revised
Statutes or otherwise qualified for non-profit tax exemption providing direct services to victims or witnesses of crimes.
"Public entity" means any public corporation or political subdivision of this state or agency of local government of this state
providing direct services to victims or witnesses of crimes.
"Qualified" means an entity or organization eligible, pursuant to
N.J.S.A. 52:4B-43.1, to apply for moneys from the Victim and Witness Advocacy Fund.
"State Fiscal Year" or "SFY" means the fiscal year of the State
of New Jersey, which begins on July 1 of a particular year and ends
on June 30 of the following year.
"Victim" means a person who suffers personal physical or
psychological injury or death or incurs loss of or injury to personal
or real property as a result of a crime committed against that person,
or in the case of a homicide, the nearest relative of the homicide
victim.
"Witness" means a person who suffers personal physical or
psychological injury or incurs loss of or injury to personal or real
property or requires services as a result of the prosecution's intent
to call the person to testify in any criminal matter.
SUBCHAPTER 2. ELIGIBILITY- PUBLIC ENTITIES AND
NOT-FOR-PROFIT ORGANIZATIONS
13:78-2.1 Eligibility criteria and applications
Eligibility of a qualified public entity or qualified not-for-profit
organization, as an applicant, shall be determined annually upon the
submission of qualifying criteria to the Director. Eligibility will be
determined pursuant to the criteria set forth at N.J.S.A. 52:4B-43.1c.
The burden of demonstrating eligibility shall be on the applicant.
To be eligible an applicant must annually submit an eligibility application, with supporting documentation, on forms provided by the
Director.
13:78-2.2 Notification of eligibility or ineligibility
Within 90 days of the close of the annual eligibility application
due date, the Director shall notify each applicant which has submitted a timely application for eligibility, of its eligibility or ineligibility. In the case of ineligibility the notice shall set forth the reasons
for such ineligibility.
13:78-2.3 Notice of appeal of notification of ineligibility
Any applicant receiving notice of ineligibility shall have 15 days
from receipt of such notice to file an appeal with the Director
and submit to the Director any additional written information on
eligibility.
13:78-2.4 Determination of appeals
Within 45 days of the receipt of any additional information the
Director shall review the appeal based on any written documentation
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or written information submitted by an applicant appealing a notice
of ineligibility. The Director shall make a decision in writing regarding the eligibility of the applicant and shall notify the applicant of
the decision. The Director's decision shall be final.
13:78-2.5 Annual notice of application for eligibility
(a) In the New Jersey Register immediately following January 1
of each year, the Director will publish a notice to the public of the
due date for receipt of annual eligibility applications under the
provisions of N.J.S.A. 52:4B-43.1.
(b) Contemporaneously with the notice in (a) above, the Director
will also notify qualified public entities and qualified not-for-profit
organizations of the annual eligibility application due date, provided
they have:
1. Previously received or applied for an award within the past two
State Fiscal Years;
2. Made a written request to the Director to be given notice of
the eligibility application; or
3. Are an organization deemed eligible pursuant to N.J.S.A.
52:4B-43.1d.
(c) The Director may also provide notice of the eligibility application due date through such other means as he or she may deem
appropriate.
13:78-2.6 Notice of applicants determined to be eligible
The annual list of eligible qualified public entities and eligible
qualified not-for-profit organizations, as determined by the Director,
shall be published in the New Jersey Register.
SUBCHAPTER 3. APPLICATION FOR MONEYS BY
ELIGIBLE QUALIFIED PUBLIC ENTITIES
AND ELIGIBLE QUALIFIED NOT-FORPROFIT ORGANIZATIONS
13:78-3.1 Annual application for moneys
Each year, the Director shall provide application forms and information required to make application for moneys from the Victim
and Witness Advocacy Fund to eligible qualified public entities and
eligible qualified not-for-profit organizations. Application forms and
related materials must be completed, in full, and returned to the
Director no later than the due date as indicated on the application.
SUBCHAPTER 4.

FUNDING OF AWARDS

13:78-4.1 Amount of moneys available for awards
(a) The amount of moneys available for awards each year is
dependent upon the total amount collected and deposited into the
Fund and designated by the State Treasurer as available for distribution.
(b) Moneys are available for expenditure during the State Fiscal
Year (SFY) of award.
(c) Approved expenditures may be reimbursed retroactively to the
beginning of the SFY, even though moneys may not be awarded
until later in the SFY.
Agency Note: Subchapter 2 is recodified, with amendments, as
subchapter 6.
SUBCHAPTER 5. ALLOCATION AND DISBURSEMENT
FROM FUND
13:78-5.1

Allocation of moneys available from Victim and Witness
Advocacy Fund
(a) Available moneys deposited in the Fund shall be allocated by
the Director as follows:
1. Moneys first shall be allocated to provide complete funding for
the State Office of Victim-Witness Advocacy within the Division of
Criminal Justice, established pursuant to N.J.S.A. 52:4B-43, and shall
be in an amount sufficient to provide for all staff salaries and any
other necessary operational expenses.
2. After the allocation of moneys to the State Office of VictimWitness Advocacy, moneys shall be allocated to the county Offices
of Victim and Witness Advocacy based on a formula that may
include a base amount, a county's population, crime rate, and

number of cases reviewed by the prosecutor's office. The Director
may allocate additional funding for special projects or other such
purposes over and above the regular allocation.
3. After the allocation of moneys to the State Office of VictimWitness Advocacy and the county Offices of Victim and Witness
Advocacy, the Director may allocate moneys to eligible qualified
public entities and eligible qualified not-for-profit organizations, and
the allocation may be based on a formula which may take into
account the population of the county in whieh the entity or organization provides direct services, and the crime rate in that county.
13:78-5.2 Disbursement of moneys to State and county Offices of
Victim and Witness Advocacy
(a) The Director shall determine the amount required to fund
the State Office of Victim-Witness Advocacy and authorize transfer
of moneys for this purpose.
(b) In distributing moneys to the county Offices of Victim and
Witness Advocacy within each county prosecutor's office, established
pursuant to N.J.S.A. 52:4B-44b and 52:4B-45, the following
procedures shall be followed:
1. Each county prosecutor shall provide the State Office of Victim-Witness Advocacy with an estimation of the costs to operate the
county Office of Victim and Witness Advocacy, extracted to the
extent possible from the overall budget to be submitted to the
respective county governing body. These estimated figures shall be
supplied on a form provided by the Director. The estimated budget
request figures shall indicate the salary costs for the County VictimWitness Coordinator and other personnel, as well as an approximation of other expenses such as supplies, equipment, motor vehicles,
travel, training, and other operating expenses.
2. Each county prosecutor shall provide, to the Director, a detailed description of proposals and associated projected costs intended to enhance the basic provision of services to victims and
witnesses, which would be provided from the Fund.
3. The Director, or Director's designee, shall review the funding
application submitted by each county prosecutor. The Director may
reject, in whole or in part, any funding application request deemed
excessive or not integral to the implementation of the legislative
mandates or the Attorney General Standards.
4. To ensure that moneys are available to be awarded to other
public entities, pursuant to NJ.S.A. 52:4B-43.1b, and to eligible
qualified public entities and eligible qualified not-for-profit organizations, pursuant to NJ.S.A. 52:4B-43.1c, the Director shall determine
the appropriate amount for disbursement to each county prosecutor
for contribution toward the provision of services for victims and
witnesses in that county.
5. Moneys from the Fund may be withheld from a county until
that county's governing body approves the county prosecutor's
budget request for the county Office of Victim and Witness Advocacy, as was furnished in the application form previously submitted
to the Director. If the county governing body appropriates an
amount to the county prosecutor which differs from the original
budget request, the prosecutor shall submit to the Director a revised
funding application. In his or her discretion, the Director shall
modify the disbursement authorized accordingly.
6. A committee designated by the Director shall review any funding application submitted by a county prosecutor for special projects
or other such purposes other than the moneys awarded pursuant
to N.J.S.A. 52:4B-44b and 52:4B-45, and shall make recommendations to the Director concerning the award of any additional moneys.
The Director may allocate to a county prosecutor additional funding
for special projects or other such purposes over and above the award
granted pursuant to N.J.S.A. 52:4B-44b and 52:4B-45. A county
prosecutor seeking such additional funding shall comply with application procedures specified for other public entities.
13:78-5.3 Disbursement of moneys to other public entities
After the allocation of moneys to the State Office of VictimWitness Advocacy and county Offices of Victim-Witness Advocacy,
a committee designated by the Director shall review any funding
applications submitted by municipalities or other public entities,
pursuant to N.J.S.A. 52:4B-43.1b, and make recommendations to the
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Director concerning the award of any available moneys. The Director
may distribute funds to municipalities or other public entities,
pursuant to N.J.S.A. 52:4B-43.1b, and as deemed appropriate for
the implementation of the legislative mandates and the Attorney
General Standards.
13:78-5.4 Disbursement of moneys to eligible qualified public
entities and eligible qualified not-for-profit organizations
(a) A committee designated by the Director shall review the
funding application (NJ.A.C. 13:78-3) submitted by each eligible
qualified public entity and each eligible qualified not-for-profit organization and shall make recommendations to the Director concerning the award of moneys.
(b) At the discretion of the Director, moneys may be awarded
to eligible qualified public entities and eligible qualified not-forprofit organizations whose funding applications will satisfy the
statutory criteria (NJ.S.A. 52:4B-43.1c) to establish or enhance
direct services to victims and witnesses.
(c) Moneys from the Fund may be withheld by the Director from
eligible qualified public entities and eligible qualified not-for-profit
organizations until all fiscal reporting requirements are met.
13:78-5.5 Compliance with State and local laws
Any public entity, receiving moneys for victim and witness assistance or advocacy from the Fund under this chapter, shall comply
with and follow State of New Jersey procurement practices and
procedures pursuant to the "Local Public Contracts Law," N.J.S.A.
40A:ll-1 et seq., and any other controlling State or local laws or
ordinances.
13:78-5.6 Notification of awards
(a) County prosecutors, other public entities, eligible qualified
public entities and eligible qualified not-for-profit organizations
whose funding applications have been found, by the Director, to
satisfy the statutory criteria concerning victim and witness assistance
or advocacy will receive notification in the form of a letter.
(b) In a notification of an award, the Director will include a
contract which must be executed and returned to the Director before
any moneys can be disbursed.
(c) In addition, the Director will publish a public notice in the
New Jersey Register listing all awards made for a particular SFY.
SUBCHAPTER 6.

as well as an annual report at the end of each State Fiscal Year
identifying separately all receipts, expenditures and unexpended
balances of moneys received from the Fund. Any unexpended balances at the end of the SFY are subject to return to the State. For
the purpose of uniformity the Director may prepare forms for these
reports.
(b) Any eligible qualified not-for-profit organization which receives moneys from the Fund shall maintain detailed records which
identify separately all receipts, expenditures and unexpended balances of moneys received from the Fund. Each eligible qualified notfor-profit organization shall submit, on forms provided by the Director, a monthly report, to the Director, as well as an annual report
at the end of each State Fiscal Year. Any unexpended balances at
the end of the State Fiscal Year are subject to return to the State.
(c) The State of New Jersey reserves the right to periodically audit
any of the records referenced in this subchapter.

TREASURY-GENERAL
(a)
DIVISION OF PENSIONS AND BENEFITS
Teachers' Pension and Annuity Fund
Adopted New Rules: N.J.A.C. 17:3
Proposed: September 20, 1993 at 25 N.J.R. 4461(a).
Adopted: November 19, 1993 by Board of Trustees, Teachers'
Pension and Annuity Fund, Regina Trauner, Secretary.
Filed: November 23,1993 as R.1993 d.658, without change.
Authority: N.J.S.A. 18A:66-56 et seq.
Effective Date: December 20,1993.
Expiration Date: December 20, 1998.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the expired rules adopted as new rules can be found
in the New Jersey Administrative Code at N.J.A.C. 17:3.

USE OF FUND DISTRIBUTIONS

Use of Victim and Witness Advocacy Fund by county
Offices of Victim and Witness Advocacy or other public
entities
Moneys from the Fund which are distributed to the county Offices
of Victim-Witness Advocacy or other public entities shall be used
to implement the legislative mandates and the Attorney General
Standards and shall not supplant budgeted funding or any other
available funding currently in existence. These moneys may be used
to establish or enhance victim-witness waiting rooms, to hire and
train personnel to provide services in accordance with the legislative
mandates and the Attorney General Standards, to purchase computer equipment to maintain communications with victims and witnesses, or for such other purposes as the Director may authorize.

(b)

13:78-6.1

13:78-6.2 Use of Victim-Witness Advocacy Fund by eligible
qualified public entities and eligible qualified not-forprofit organizations
Moneys from the Fund which are distributed pursuant to N.J.S.A.
52:4B-43.1c shall be used to establish or enhance direct services to
victims and witnesses.
SUBCHAPTER 7. ACCOUNTING AND AUDIT
13:78-7.1 Accounting, reporting and audit
(a) Any county prosecutor, other public entity, or eligible qualified
public entity which receives moneys from the Fund shall maintain
a separate account in which such moneys shall be held, along with
detailed records of all receipts, expenditures and unexpended balances. Each county prosecutor, other public entity, or eligible
qualified public entity shall submit, to the Director, a monthly report,

(CITE 25 N,J.R. 5942)

DIVISION OF PENSIONS AND BENEFITS
Consolidated Police and Firemen's Pension Fund
Adopted New Rules: N.J.A.C. 17:6
Proposed: September 7,1993 at 25 N.J.R. 3946(a).
Adopted: November 10, 1993 by the Consolidated Police and
Firemen's Pension Fund Commission, Wendy Jamison,
Secretary.
Filed: November 23,1993 as R.1993 d.659, without change.
Authority: N.J.S.A. 43:16-7.
Effective Date: December 20, 1993.
Expiration Date: December 20,1998.
Summary of Public Comments and Agency Responses:
No comments received.
N.J.A.C. 17:6 expired on November 22, 1993, pursuant to Executive
Order No. 66(1978). In accordance with NJ.A.C. 1:30-4.4(f), that chapter
proposed for readoption with amendments is adopted herein as new
rules.
Full text of the expired rules adopted herein as new rules can
be found in the New Jersey Administrative Code at N.J.A.C. 17:6.
Full text of the adopted amendments to the rules as proposed
for readoption follows:
17:6-1.1 Commission meetings
(a) The commission shall meet on the second Wednesday of each
month, unless a change is declared in order by the chairman at an
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appropriate time, and subject to the exception of the annual meeting
prescribed by N.J.S.A. 43:16-6.2.
(b) The presence of four commission members at the start of any
meeting of the commission will be necessary in order to constitute
a quorum of the commission. Such presence need not be actual
physical presence but may, at the determination of the chairman
that the circumstances warrant it, include the participation of any
of the four commission members by telecommunications' connection.
17:6-1.3 Officers and committees
(a) The chairman of the commission will be elected by a majority
vote of the members in attendance at the first meeting of each fiscal
year, not less than four members to be present at such a meeting.
The chairman of the board shall preside at all meetings he or she
attends and in his or her absence another member selected by the
majority of the members in attendance will preside for that single
meeting.
(b) Upon recommendation of the Director of the Division of
Pensions and Benefits, the commission will select from the staff of
such Division a secretary and assistant secretary, the latter to serve
in the absence of the secretary.
(c) The chairman will appoint such committees from the commission members as he or she deems necessary to facilitate the
commission's operations. Such committee appointments will be for
a one-year period, commencing each July 1.

TREASURY-TAXATION
(a)
DIVISION OF TAXATION
Corporation Business Tax
Claims for Refund
Adopted Amendment: N.J.A.C. 18:7-13.8
Proposed: May 3,1993 at 25 N.J.R. 1842(a).
Adopted: November 22,1993 by Leslie A. Thompson, Director,
Division of Taxation.
Filed: November 23,1993 as R.1993 d.660, without change.
Authority: N.J.S.A. 54:lOA-27.
Effective Date: December 20, 1993.
Expiration Date: March 14, 1994.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
18:7-13.8 Claims for refund; when allowed
(a)-(i) (No change.)
Example 1: (No change.)
Example 2: One year after filing a CBT-lOO and paying the tax
liability shown thereon, a taxpayer discovers an error in its payroll
figures and thereupon files a Form 1120X with the Internal Revenue
Service reflecting a larger expense deduction. Within 90 days of filing
the Form 1120X, taxpayer files an amended CBT-l00 claiming a
refund for an overpayment of tax. Upon audit and verification the
refund will be granted. If the refund application had been received
after the two year limitation period had expired, it would not have
been granted even if the taxpayer had complied with the proper
90 day notification period and even if the time for filing an 1120X
federally had not elapsed. The two year statute is controlling. The
application, however, will remain on file and be applicable to any
offset procedures pursuant to N.J.S.A. 54:49-16. If the amended
CBT-I00 claiming a refund had not been filed within 90 days of
filing the Form 1120X (see N.J.S.A. 54:lOA-13), the refund would
not be granted, regardless of whether the claim was received prior
to the expiration of the applicable refund statute of limitation period.
Examples 3.-5. (No change.)

OTHER AGENCIES

(b)
HACKENSACK MEADOWLANDS DEVELOPMENT
COMMISSION
Official Zoning Map
Adopted Amendment: N.J.A.C. 19:4-6.28
Proposed: August 2, 1993 at 25 NJ.R. 3429(a).
Adopted: November 15, 1993 by the Hackensack Meadowlands
Development Commission, Anthony Scardino, Jr., Executive
Director.
Filed: November 18, 1993 as R.1993 d.653, without change.
Authority: N.J.S.A. 13:17-1 et seq., specifically 13:17-6(i) and
N.J.A.C. 19:4-6.27.
Effective Date: December 20, 1993.
Expiration Date: March 29, 1998.
The adopted amendment to the Official Zoning Map of the
Hackensack Meadowlands District consists of a change in the zoning
designation of Block 286, Lots 38, 39 and 40 in Kearny from Special
Use-3 (SU-3) Specially Planned Area to Light Industrial and Distribution
"B".

Summary of Hearing Officer's Report and Recommendations:
A public hearing was held on August 18, 1993 at the Commission's
Offices in Lyndhurst, chaired by HMDC's Director of Solid Waste and
Engineering, Thomas Marturano and Ileana Kafrouni, Acting Depty
Chief Engineer. The applicant appeared at the hearing. No members
of the public attended. John Agnello, Esq. appeared on behalf of the
applicant. In addition to the appearance by the applicants, testimony on
behalf of the proposal was also offered by their employees and consultants, Mr. Gaby Newmark, President of G & S Motors, Mr. Walter S.
Koroluk, real estate broker and Ms. Janice E. Talley, licensed
professional planner. All supported the amendment as a more appropriate designation for the three lots. A copy of the transcript of the
public hearing may be reviewed at or obtained from the HMDC, One
DeKorte Park Plaza, Lyndhurst, New Jersey 07071.
The hearing officer did not make any recommendations.
Summary of Public Comments and Agency Responses:
The HMDC Staff received one telephone call from Ms. Elizabeth
Kenny on behalf of Jeryl Industries inquiring about the request. She
was told what the proposal entailed. She subsequently inspected the file
in this matter. Ms. Kenny did not comment on the proposal.
Full text of the adoption follows:
19:4-6.28 Official Zoning Map
Change the zoning designation of Block 286, Lots 38, 39 and 40,
in the Town of Kearny, from SU-3 Specially Planned Area to Light
Industrial and Distribution "B."

(c)
CASINO CONTROL COMMISSION
Notice of Administrative Correction
Procedure for Control of Coupon Redemption and
Other Complimentary Distribution Programs
N.J.A.C. 19:45-1.46
Take notice that the Casino Control Commission has discovered errors
in the text of N.J.A.C. 19:45-1.46(a) and (m). The current text of
subsection (a) does not include language adopted at 25 N.J.R. 348(b)
and 717(a). Language adopted at 24 N.J.R. 4575(a) and 25 N.J.R. 717(a)
in subsection (m) also does not appear in the current Code. The
necessary revisions to these subsections to conform them to the adopted
text are made through this notice of administrative correction, published
in accordance with N.J.A.C. 1:30-2.7.
Full text of the corrected rule follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):
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19:45-1.46 Procedure for control of coupon redemption and other
complimentary distribution programs
(a) For the purposes of this chapter, a complimentary distribution
program is a contest or promotion pursuant to which complimentary
services or items are provided directly or indirectly by a casino
licensee to the public without regard to the identity or gaming activity
of the individual recipients. The procedures contained in (c) through
(n) below shall apply to casino licensees offering coupon redemption
complimentary distribution programs which entitle patrons to redeem coupons for complimentary cash, gaming chips, slot tokens
or simulcast wagers issued in connection with bus and other complimentary distribution programs. No complimentary cash, gaming
chips or slot tokens may be distributed or complimentary simulcast
wagers accepted, by a casino licensee under any coupon redemption
complimentary distribution program that does not comply with the
requirements of this section.
(b)-(I) (No change.)
(m) Each casino licensee shall [file a monthly report with the
Commission and Division which shall include the following information];
1. [For] File a quarterly report for all programs regulated by (a)
above, [each casino licensee] which shall list, by type of coupon, the
total number of coupons used, the total number of coupons redeemed, the total value of the complimentary cash, gaming chips,
slot tokens or simulcast wagers given to patrons in redemption of
coupons and any liability to patrons remaining on unredeemed
coupons; and
2. (No change.)
(n)-(o) (No change.)

(a)
CASINO CONTROL COMMISSION
Gaming Equipment
Rules of the Games
Baccarat and Minibaccarat Tables; Physical
Characteristics
Wagers
Payout Odds; Vigorish
Adopted Amendments: N.J.A.C. 19:46-1.12 and
19:47-7.2 and 7.3
Proposed: September 20,1993 at 25 N.J.R. 4474(b).
Adopted: November 17, 1993 by the Casino Control Commission,
Steven P. Perskie, Chairman.
Filed: November 23,1993 as R.1993 d.655, without change.
Authority: N.J.S.A. 5:12-69(a) and (c), 99(a) and lOO(e).
Effective Date: December 20, 1993.
Expiration Dates; April 15, 1998, N.J.A.C. 19:46;
April 15, 1996, N.J.A.C. 19:47.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
19:46-1.12 Baccarat and minibaccarat tables; physical
characteristics
(a)-(b) (No change.)
(c) Minibaccarat shall be played at a table having on one side
places for the participants, and on the opposite side a place for the
dealer.
1.-2. (No change.)
3. The following inscriptions shall appear on the cloth covering
of the minibaccarat table:
i. Tie bets pay 8 to 1;
ii. Numbered areas that correspond to the seat numbers for the
purpose of marking vigorish unless the casino licensee only charges
vigorish in accordance with the provisions of N.J.A.C. 19:47-7.3(d),
in which case the numbered areas are not required; and

(CITE 25 NJ.R. 5944)

iii. (No change.)
4.-6. (No change.)
19:47-7.2 Wagers
(a) The following wagers shall be permitted to be made by a
participant at the game of minibaccarat:
1. A wager on the "Banker's Hand" which shall:
i.-ii. (No change.)
iii. Either be void or, if the casino licensee charges vigorish in
accordance with the provisions of N.J.A.C. 19:47-7.3(d), be charged
a vigorish equal to 25 percent of the wager, if the Point Count of
the "Banker's Hand" and the "Player's Hand" are equal.
2.-3. (No change.)
(b)-(e) (No change.)
19:47-7.3 Payout odds; vigorish
(a)-(b) (No change.)
(c) A winning wager made on the "Banker's Hand" shall be paid
off by a casino licensee at odds of 1 to 1. Except as otherwise
provided in (d) below, the casino licensee shall extract a commission
known as "vigorish" from the winning player in an amount equal
to, in the casino licensee's discretion, either four or five percent of
the amount won; provided, however, that when collecting the vigorish, the casino licensee may round off the vigorish to five cents
or the next highest multiple of five cents. A casino licensee may
collect the vigorish from a player at the time the winning payout
is made or may defer it to a later time; provided, however, that
all outstanding vigorish shall be collected prior to reshuffling the
cards in a shoe. The amount of any vigorish not collected at the
time of the winning payouts shall be evidenced by the placing of
a coin or marker button containing the amount of the vigorish owed
in a rectangular space in front of the dealer on the layout imprinted
with the number of the player owing such vigorish.
(d) A casino licensee may, in its discretion, charge every player
at a minibaccarat table a vigorish equal to 25 percent of the player's
wager on the "Banker's Hand" if the Point Counts of the "Banker's
Hand" and the "Player's Hand" are equal. The vigorish authorized
by this subsection shall be collected at the end of the round of play
and prior to any cards being dealt for the next round of play. If
a casino licensee elects to charge the vigorish authorized by this
subsection, the vigorish otherwise required by (c) above shall not
be collected.
(e) Each casino licensee shall provide notice of any change in the
type of vigorish being charged or increase in the percentage of
vigorish being charged at each minibaccarat table, in accordance with
N.J.A.C. 19:47-8.3. The type and percentage of vigorish charged at
a minibaccarat table shall apply to all players at that table.

(b)
CASINO CONTROL COMMISSION
Taxes
Computation of Tax
Adopted Amendment: N.J.A.C. 19:54-1.6
Proposed: September 20, 1993 at 25 N.J.R. 4475(a).
Adopted: November 22, 1993 by the Casino Control Commission,
Steven P. Perskie, Chairman.
Filed: November 23, 1993 as R.1993 d.656, with substantive and
technical changes not requiring additional public notice and
comment (see NJ.A.C. 1:30-4.3).
Authority: N.J.S.A. 5:12-24, 63c, 69a, 70e, 99 and 144.
Effective Date: December 20, 1993.
Expiration Date: December 15, 1994.
Summary of Public Comments and Agency Responses:
Comments were received from the Sands Hotel and Casino ("The
Sands") and the Division of Gaming Enforcement ("Division").
COMMENT: The Division supports the concept of clarifying the
methodology used by casino licensees in calculating the provision for
uncollectible patron checks. However, the Division objects to a proposed
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provision allowing the methodology to consider the experience of the
collections manager, chief financial officer, or other expert. N.J.A.C.
19:54-1.6(b)3iv. The Division contends that this provision would codify
a procedure found by the Commission to be "unreasonable" in State
II. Trump Plaza Associates, McCarthy & Henshaw (CCC Dkt. No. 92-0681YC).
RESPONSE: The amended rules are consistent with the above-cited
decision. In that matter, the Commission found that the methodology
utilized by the casino licensee was unreasonable in that no analysis of
historical data was performed, and no specific or conclusive evidence
was presented to correlate the conclusion reached with historical data
or the experience of the person making the decision. Under the amended
rules, the methodology must include consideration of historical data.
Other factors may be considered only if "any resultant departures from
historical data are contemporaneously documented," including the "correlation between the other factors and the adjusted amount." N.J.A.C.
19:54-l.6(b)3.
COMMENT: The Division also noted that N.J.A.C. 19:54-l.6(b)2
incorrectly refers to "uncollectible casino checks" rather than
"uncollectible patron checks."
RESPONSE: This provision is corrected upon adoption.
COMMENT: The Sands stated that it does not object to the adoption
of the proposed amendments.
RESPONSE: Accepted.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *tbus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):
19:54-1.6 Computation of tax
(a) (No change.)
(b) The methodology used to determine the amount of the
"Provision for Uncollectible Checks" shall be delineated in the
casino operator's accounting and internal controls submission required by section 99 of the Act and N.J.A.C. 19:45-1.3.
1. The methodology shall include the consideration of historical
data related to uncollectible checks. The data shall be derived from:
i. The casino operator's statistics;
ii. New Jersey casino industry statistics maintained by the casino
operator; or
iii. New Jersey casino industry statistics provided to the casino
operator by the Commission.
2. The methodology shall, at the discretion of the casino operator,
focus on uncollectible *[casino] * *patron* checks as:
i. A percentage of credit issued;
ii. A percentage of casino receivables; or
iii. Multiple percentages applied to an aging of accounts receivable.
3. The methodology may consider other factors considered relevant by the casino operator provided that any resultant departures
from the historical data are contemporaneously documented. The
correlation between the other factors and the adjusted amount shall
be included in the documentation. Such other factors may, without
limitation, include:
i. Information related to specific obligors or groups of obligors;
ii. An appraisal of current economic conditions;
iii. A change in the character of the casino receivables;
iv. The experience of the collection manager, chief financial officer, or other expert; and
v. A change in collections policy.
4. On an annual basis, the Commission shall provide to the accounting department of each casino operator New Jersey casino
industry statistics on uncollectible checks. The statistics will be based
upon calendar year data and shall cover the most recent five year
period. The following New Jersey casino industry statistics shall be
provided for each of the five years and for the five year cumulative
period:
i. Uncollectible checks as a percentage of credit issued;
ii. Uncollectible checks as a percentage of undeposited checks;
and
iii. Uncollectible checks as a percentage of returned checks.

5. Each casino operator shall submit and obtain approval of the
internal controls required by this section *[within 90 days of the
effective date of this regulation]* *by Marcb 20, 1994*.
Recodify existing as (c) (No change in text.)

(a)
CASINO CONTROL COMMISSION
Temporary Adoption of New Rules and Amendments
Accounting and Internal Controls; Gaming
Equipment; Rules of the Games
Keno
Authority: N.J.S.A. 5:12-69(e), 70(f) and l00(e).
Take notice that the Casino Control Commission shall, pursuant to
N.J.S.A. 5:12-69(e), conduct an experiment for the purpose of determining whether various temporary amendments and new rules concerning
the game of keno should be adopted on a permanent basis. The experiment shall be conducted in accordance with temporary rules which will
be posted in each casino participating in the experiment and will also
be available from the Commission upon request.
Specifically, the test would allow any casino licensee which wishes to
participate in the experiment, and which meets all terms and conditions
established by the Commission, to offer the game of keno to the public
beginning on or about December 27, 1993. The experiment would continue for the maximum period of time authorized by N.J.S.A. 5:12-69(e),
unless otherwise terminated by the Commission pursuant to the terms
of the experiment.
Should the temporary amendments and new rules prove successful,
the Commission will take the steps necessary to permanently adopt them
in accordance with the Administrative Procedure Act and N.J.A.C. 1:30.

HUMAN SERVICES
(b)
DIVISION OF MENTAL HEALTH AND HOSPITALS
Screening and Screening Outreach Programs
Adopted Amendments: N.J.A.C. 10:31-2.1, 2.2, 2.3
and 8.1
Adopted Repeals and New Rules: N.J.A.C. 10:31-1.4
and 9.1
Proposed: April 5, 1993 at 25 N.J.R. 1324(a).
Adopted: October 27, 1993 by William Waldman, Commissioner,
Department of Human Services.
Filed: October 29,1993 as R.1993 d.607, with a substantive
change not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 30:4-27.1 et seq., especially 30:4-27.5.
Effective Date: December 20, 1993.
Expiration Date: June 5, 1994.
Summary of Public Comments and Agency Responses:
The Department received public comments from the Department of
the Public Advocate, the Mercer Alliance for the Mentally III and Jean
Paashaus. Their comments and the Department's responses are provided
below.
COMMENT: Jean Paashaus commented that the proposal should not
delete the client's rights at N.J.A.C. 10:31-9.l.
RESPONSE: The enactment of detailed rights for users of screening
programs in P.L. 1991 c.233 superseded the interim formulation of rights
as provided at N.J.A.C. 10:31-9.1. The Department only intended
N.J.A.C. 10:31-9.1 to provide an interim statement of rights until the
legislative process appropriately established a statement of what those
rights should be.
COMMENT: Jean Paashaus commented that P.L. 1991, c.233 should
be amended to substitute the word "client," which is used in this
regulatory proposal, for "patient."
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RESPONSE: Without passing judgment on the merits of this suggestion, the Department points out that such an amendment lies outside
its regulatory authority and would require the introduction of a bill in
the Legislature.
COMMENT: The Mercer Alliance for the Mentally III expressed its
support for the proposed amendments on waivers and patient rights, but
commented that the proposed amendments in N.J.A.C. 10:31-8.1 regarding police involvement with screening activities are unnecessary because
the present provisions work well. The proposed amendments will harm
the mentally ill and their families because the proposed changes in roles
for screeners and police are undesirable.
RESPONSE: In order to comply with the court remand in In the Matter
of the Appeal from the Adoption of Screening Center Regulations by the
Department of Humans Services, __ N.J. Super. __, Dkt. No.
A-5857-88TI (App. Div. June 27, 1990), the Department must delete
the rule the court found objectionable. However, the Department never
intended that the misapplication of the rule, specifically that law enforcement officers transport persons involuntarily to a screening service based
on nothing more than a screener's request to do so, be practiced by
screeners. Therefore, the Department is not indicating that any current
screening practices other than the unacceptable practice noted above
needs to be changed. The Department has no reason to believe that
this clarification should result in significant or widespread changes in
screening practice throughout the State.
After the court decision, the Division of Mental Health and Hospitals
informed the screening centers in writing of the decision, indicating which
practices were unacceptable. The Department has received no recent
indications that the screening centers are not complying with the court
decision. This adoption merely reflects in the rules the understanding
already communicated in writing to the screening centers.
COMMENT: The Public Advocate commented that the waiver
provisions at N.J.A.C. 10:31-1.4 fail to provide to interested or affected
parties any notice or opportunity to comment on specific waiver requests
by screening programs to the Division. Specifically, the Public Advocate
urged that the proposal be amended to require:
I. Posting of waiver requests and approved waivers at screening
centers as notice to consumers of screening services;
2. Publishing a notice in the New Jersey Register of waiver requests
or appeals which will alter the obligations and/or requirements of applicant agencies; and
3. Mailing an additional notice, and/or using other appropriate means
of communication, to those groups likely to be significantly affected
should a waiver or waiver appeal be granted.
RESPONSE: The Department accepts the comment to the extent that
notice to parties likely to be affected by approved waivers and an
opportunity to comment on the waiver request prior to its denial or
granting would promote more fairness in these matters. However, the
Department rejects the commenter's specific suggestions regarding what
form that notice should take, as administratively overly burdensome and
not necessary to achieve the fundamental goal of notice to effected
parties and opportunity to comment.
Instead, the Department has added procedural language at N.J.A.C.
10:31-1.4 designed to afford greater notice and opportunity to comment
without unduly delaying the decision making process and yet identifying
the most effective means to comment.
Specifically, additional amendatory language has been added at
N.J.A.C. 1O:31-1.4(b)1 to require screening centers to copy their waiver
requests to their county's mental health board, System Review Committee and locally active consumer and family organizations as determined
by the board. Additionally, the copy shall indicate that the waiver request
may be discussed at a future board meeting and include the name of
the county mental health administrator and the Divisional representative
to whom comments may be addressed and that the deadline for such
comments shall be 30 days from the date of the waiver request.
COMMENT: The Public Advocate also commented that N.J.A.C.
1O:31-8.1(b) inaccurately restates the respective responsibilities of
screeners vis-a-vis the police as set out in the underlying statutory scheme
and in so doing frustrates the legislative intent to limit police involvement
and make more use of clinical judgment during screening services.
RESPONSE: The Department disagrees. In In the Matter of the Appeal
from the Adoption of Screening Center Regulations by the Department of
Human Services, supra, the Appellate Division of the Superior Court of
New Jersey invalidated the provision at N.J.A.C. 10:31-8.1 which stated
"Additionally, when situations are assessed by telephone by the screener
as potentially dangerous, a law enforcement official may be requested

(CITE 25 N,J.R. 5946)

to transport individuals who are unable or unwilling to come to the
screening centers" and remanded the maller to the Department for
repromulgation. That sentence has been deleted from these rules by the
proposal and its replacement at N.J.A.C. 10:31-8.1(b) explicitly prohibits
the possible misinterpretation which the court feared the sentence
allowed.
Neither the court decision nor the underlying statutory language,
however, forbid screeners to ever request law enforcement involvement
in a situation when the screener has reasonable cause to believe that
an individual may be in need of involuntary commitment. In such lifethreatening or emergency situations, such additional involvement may
be necessary for the safety of the individuals involved.
This rule is not intended, and should not be interpreted, to communicate that the law enforcement role should dominate the clinical
screening role during the screening process. The rule merely reflects the
reality that screening situations sometimes contain both clinical and
public safety aspects and that those two roles may need to be appropriately coordinated.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks -thus-):
10:31-1.4 Waiver
(a) Under no circumstances will waiver of this subchapter in its
entirety be allowed. If, in the judgment of the Division, sufficient
contract funding from the Division is available to the designated
screening center or emergency service to comply with all rules of
this subchapter, the designated screening center or emergency
service shall comply with all rules of this subchapter. If, however,
in the judgment of the Division, sufficient contract funding from
the Division is not available to the designated screening center or
emergency service to comply with any rule of this subchapter, the
Division may act to relax or waive, with or without conditions, such
rule in the specific circumstances presented if the Division is satisfied
that:
1. The rule is not mandated by any provision of N.J.S.A. 30:4-27.1
et seq.;
2. The provision of screening services in accordance with the
purpose and procedures contained in N.J.S.A. 30:4-27.5 would not
be compromised if the waiver was granted; and
3. No significant risk to the welfare and safety of individuals
subject to screening services or the staff of designated screening
centers or emergency services would result from the granting of the
waiver.
(b) The following procedures will be employed regarding the
request for and approval of waivers.
1. Whenever a screening center is requesting that a specific
provision of this chapter be waived, it shall submit a written request
to the appropriate Divisional Regional Office citing that provision
and the basis for the waiver request. Waiver requests may be made
at the time of the annual renewal of their contract or at the biannual designation of their status as a screening center. -At the time
a waiver request is sent to the Division, screening centers shall also
send copies of their waiver requests to their county's Mental Health
Board and Systems Review Committee, as well as any locally active,
mental health family, consumer and advocacy organizations as determined by the county Mental Health Board. The copies shall
indicate that the waiver request may be discussed at a future county
Mental Health Board meeting and include the name of the county
mental health administrator and Divisional representative to whom
comments may be addressed and that the deadline for such comments shall be 30 days from the date of the waiver request.2. All waiver requests must be reviewed and approved by the
appropriate Regional Assistant Director, who will review the
proposed basis for the waiver and determine whether the request
meets the standards set forth at (a) above.
3. Each grant of a waiver may be for a maximum time period
of one year, subject to renewal upon request.
4. The Division shall communicate in writing to the screening
center indicating which provisions, if any, have been waived, the
expiration date of the waiver and any conditions or limitations which
have been placed on the waiver.
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5. Waiver denials by Regional Assistant Directors may be appealed to the Division Director upon request by the screening center.
The screening center which originally requested the waiver and other
interested parties may communicate their opinions about the appeal
of the waiver denial to the Division Director prior to his decision.
The Director shall uphold or reverse the original waiver denial by
the Regional Assistant Director and communicate the decision to
the screening center.
6. The Division shall maintain on file a copy of the waivers which
have been granted and a copy of its response to all waiver requests.
Copies of these materials shall be made available to the public upon
request.
10:31-2.1 Functions of a screening center
(a) A screening center shall perform the following direct service
functions:
1.-7. (No change.)
8. Provision of medication monitoring, which shall include medication on-site for the purpose of crisis stabilization. Medication shall
be administered in accordance with P.L. 1991, c.233 and shall not
be given to clients in non-emergency situations without their consent;
9.-10. (No change.)
(b)-(f) (No change.)
10:31-2.2 Functions of an emergency service (ES)
(a) In addition to the designated screening center, a geographic
area may include one or more ES's. All emergency services shall
be affiliated by written agreement with the geographic area's designated screening center. Each ES shall provide all of the following
services:
1. (No change.)
2. Provision and monitoring of medication on site for the purpose
of crisis stabilization and provision for medication until this
responsibility is transferred to another agency or service; medication
shall be administered in accordance with P.L. 1991, c.233 and shall
not be given to clients in non-emergency situations without their
consent.
3.-6. (No change.)
(b) (No change.)
10:31-2.3 Screening process and procedures
(a) The screening process shall involve a thorough assessment of
the client and his or her current situation to determine the meaning
and implication of the presenting problem(s) and the nature and
extent of efforts which have already been made. The screening center
staff shall make every effort to gather information from the client's
family and significant others to determine what the clinical needs
of the client are and to determine what services are in the best
interest of the client. The screening center staff, in conjunction with
affiliated mental health care providers, shall advocate for services
to meet client needs and encourage the system to respond flexibly.
Throughout the screening process, medication shall not be given to
clients in non-emergency situations without their consent.
(b)-(g) (No change.)
10:31-8.1 Transportation of clients
(a) A certified screener may request that a law enforcement
officer transport an individual to a screening center if the screener
has, as part of a screening outreach visit, evaluated the individual
and signed a form prepared by the Division for the purpose, indicating that the individual may meet the commitment standard and
requires further evaluation at the screening center.
(b) When a certified screener has reasonable cause to believe that
an individual may be in need of involuntary commitment, the
screener may also request that a law enforcement officer investigate
the situation, but shall not state or imply to the officer that transport
is being authorized by the screener. If, on the basis of personal
observation, the law enforcement officer has reasonable cause to
believe that the individual is in need of involuntary commitment,
the individual shall be transported to the screening center by the
law enforcement officer for further evaluation.

10:31-9.1 Client rights
P.L. 1991, c.233 establishes rights for certain clients recelVlng
screening services including psychiatric emergency services provided
in a general hospital unit pursuant to a written affiliation agreement
with a screening service. These services shall be provided in compliance with those applicable statutory provisions.

(a)
DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES
Hospital Services Manual
Manual for Special Hospital Services
Reimbursement for Distinct Units in Hospitals;
Reimbursement for Special Hospitals
Adopted Amendments: N.J.A.C. 10:52-1.9 and 1.13;
and 10:53-1.1
Proposed: December 21, 1992 at 24 N.J.R. 4477(a).
Adopted: November 15, 1993 by William Waldman,
Commissioner, Department of Human Services.
Filed: November 16,1993 as R.1993 d.647, without change.
Authority: N.J.S.A 30:4D-6a(I), 30:4D-7, 7a, band c; 30:4D-12;
43 CFR 413; 42 CFR 447.272.
Effective Date: December 20, 1993.
Expiration Date: February 8,1995, N.J.A.C. 10:52.
April 27, 1995, NJ.AC. 10:53.
Summary of Public Comments and Agency Responses:
There were four comments submitted on the proposal. The commenters were: Runnells Specialized Hospital; St. Barnabas Medical
Center; New Jersey Department of the Public Advocate; and the law
firm of Cohen, Shapiro, Polisher, Shiekman and Cohen, on behalf of
their client, Bergen Pines County Hospital.
COMMENT: Runnells Specialized Hospital questioned the need to
continue to submit the SHARE cost report to Medicaid.
RESPONSE: The agency's response is that this report will no longer
be needed. The HCFA 2552, already submitted by the facility, will be
used to establish interim rates and for final settlement.
COMMENT: Saint Barnabas questioned the use of the TEFRA limitations, which they contend are inadequate to reflect actual inflation, and
objected that there is not an appeal mechanism to adjust for case mix
and intensity changes.
RESPONSE: The agency's response is that under Medicare principles
of reimbursement, facilities can appeal their TEFRA base year, if the
facility can demonstrate that there has been a change in the intensity
and case mix of the clients served. Finally, Medicare principles do allow
for an inflationary increase of base year costs to be applied in the
determination of the TEFRA limitation.
COMMENT: The New Jersey Department of the Public Advocate
contends that the proposal does not set forth the methodology to be
used to establish rates under the proposal.
RESPONSE: The agency's response is that Medicare principles of
reimbursement are set forth in Federal regulations, 42 CFR, Part 413
and Provider Reimbursement Manual HIM-IS, as stated in the proposal
Summary. The manual is published by the U.S. Department of Health
and Human Services, Health Care Financing Administration. The Department's rules at N.J.A.C. 10:53-1.1 and N.J.A.C. 1O:52-1.13(b) govern
the methodology to be used for reimbursement.
COMMENT: The Public Advocate also questioned whether Medicare
principles of reimbursement comply with Federal regulations concerning
the adequacy of reimbursement systems.
RESPONSE: The Division responds that it is required by Federal
regulations to assure that aggregate payments to hospitals for inpatient
services do not exceed the amount that would have been paid under
Medicare payment principles. The agency believes that the rules comply
with Federal regulations concerning the adequacy of reimbursement
systems.
COMMENT: The commenter representing Bergen Pines County
Hospital (Bergen Pines) states that the proposed amendments changes
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the reimbursement methodology for distinct units from a Diagnosis
Related Group (DRG) methodology to Medicare principles.
RESPONSE: The agency's response is that the Division has never
reimbursed distinct units using a DRG methodology. These units had
been reimbursed on an interim basis using a SHARE per diem and
received final settlement based upon Medicare principles of reimbursement.
COMMENT: Bergen Pines also states that only private psychiatric
hospitals utilized Medicare principles for final settlement and that any
attempt to make final settlement based upon Medicare principles violates
Article I of the New Jersey Constitution, in that it would constitute a
regulatory taking of property without due process of law.
RESPONSE: The agency's response is that historically, all non-DRG
facilities were reimbursed on an interim basis using SHARE, and received final settlement based on Medicare principles of reimbursement.
(See N.J.A.C. 10:53-1.1 and 1O:52-1.13(b).) These rules simply change
how the interim per diem is calculated. The facility will now receive an
interim per diem based upon Medicare principles of reimbursement.
Full text of the adoption follows:
10:52-1.9 Special provisions related to payment
(a)-(h) (No change.)
(i) A distinct (excluded) unit of an acute care general hospital
is reimbursed (including the interim rate and final settlement) in
accordance with Medicare principles of reimbursement (see 42 CFR
413) and not through the Diagnosis Related Groups (DRG) reimbursement system (NJ.AC. 8:3IB) for inpatient care in acute care
general hospitals.
10:52-1.13 Approved private psychiatric hospitals
(a) (No change.)
(b) These hospitals are reimbursed (including the interim rates
and final settlement) in accordance with Medicare principles of
reimbursement.
10:53-1.1 Definitions
The following words and terms when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Approved special hospital" means a hospital that meets one of
the following classifications listed below. In order to qualify as a
provider in the New Jersey Medicaid program, each special hospital
must meet the appropriate standards pertaining to the classification.
The three classifications, and standards for participation, are:
1. Classification A (Acute or short term special hospitals) may
be reimbursed if all following criteria are met:
i.-iii. (No change.)
iv. Be reimbursed (including the interim rate and final settlement)
in accordance with Medicare principles of reimbursement (see 42
CFR 413). (See also a distinct (excluded) unit of an acute general
hospital, N.J.A.C. 10:52-1.9(i».
2. Classification B (Rehabilitation Hospitals) may be reimbursed
if all following criteria are met:
i.-iv. (No change.)
v. Be reimbursed (including the interim rate and final settlement)
in accordance with Medicare principles of reimbursement. (See also
a distinct (excluded) unit of an acute general hospital, N.J.AC.
1O:52-1.9(i».
3. (No change.)

(CITE 25 N..J.R. 5948)

(a)
DIVISION OF FAMILY DEVELOPMENT
Public Assistance Manual
Refugee Resettlement Program: Eligibility
Limitations
Adopted Amendments: N.J.A.C.10:81-10.7 and 10.8
Proposed: September 7,1993 at 25 N.J.R. 3919(a).
Adopted: November 15, 1993 by William Waldman,
Commmissioner, Department of Human Services.
Filed: November 16,1993 as R.1993 d.648, without change.
Authority: N.J.S.A. 44:10-3; 45 CFR 400 and 400.202.
Effective Date: December 20, 1993.
Expiration Date: August 24, 1994.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
10:81-10.7 Eligibility
(a) (No change.)
(b) Eligibility limitations: Eligibility for assistance under RRP is
limited to a total of eight months for AFDC-N and General Assistance type cases, and four months for AFDC-C and -F type cases.
Pursuant to Sections 207 and 101(a)(42) and 1522(a)(I)(A) of the
Immigration and Nationality Act (8 U.S.c.) and 45 CFR 400.202,
refugee assistance (both RCNRMA) is limited by the extent of
available Federal appropriations in any Federal fiscal year (FFY),
and on data concerning refugee arrivals, eligibility and participation
in RCNRMA. Therefore, the State administered RCNRMA program period of eligibility is dependent on the fixed Federal appropriation made available to the states for any given FFY, based
on the aforementioned criteria. Eligibility periods for RCA and
RMA are published periodically in the Federal Register. Subsequent
updates to these eligibility periods in the Federal Register will be
published as a public notice by the Department in the New Jersey
Register, and this subsection revised accordingly as an administrative
change.
1. (No change.)
2. Rules concerning GA (AFDC-N or GA) type cases are as
follows:
i. For all GA and AFDC-N type applicants/recipients residing in
the U.S. for eight months or less from their initial entry date or
when parole status was first granted as identified on INS Form 1-94,
income and resources shall be treated in accordance with the standards and criteria applicable to AFDC-C or -F, except, that CWA's
shall not apply the $30.00 and one-third earned income disregard.
The assistance standard for applicants/recipients shall be the appropriate amount for the eligible family.
ii. During the eight month period, all eligible GA type cases will
retain Medicaid eligibility.
(c)-G) (No change.)
10:81-10.8 Medical assistance and medical expense spend-down
(a) Medical assistance: State eligibility standards for Title XIX
shall apply to a refugee's eligibility for medical assistance except:
1.-4. (No change.)
5. All refugees who have been in the U.S. for eight months will
no longer be eligible for medical or cash assistance under RRP. Any
subsequent update to this eligibility period for medical or cash
assistance under RRP will be published as public notice by the
Department in the New Jersey Register (see N.J.AC. 10:81-1O.7(b»,
and this paragaraph revised accordingly as an administrative change.
(b) (No change.)
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(a)
DIVISION OF FAMILY DEVELOPMENT
Public Assistance Manual
Review and Adjustment of Non-AFDC Child Support
Orders
Adopted Amendments: N.J.A.C. 10:81-11.7 and 11.9
Proposed: July 6, 1993 at 25 N.J.R. 2816(a).
Adopted: November 15, 1993 by William Waldman,
Commissioner, Department of Human Services.
Filed: November 16,1993 as R.1993 d.649, with substantive
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 44:10-3, Family Support Act of 1988 (Public
Law 100-485), Section 103(c); 45 C.F.R. 303.8.
Effective Date: December 20, 1993.
Expiration Date: August 24,1994.
Summary of Public Comments and Agency Responses:
Comments were received from Mike Schuberth, concerned citizen.
COMMENT: Commenter inquired as to what would be the legal
proceedings for the review and adjustment of orders for out-of-State
cases. The commenter also inquired as to the available enforcement
method and recommended that a time limit be set to complete the
process, thus avoiding further complications caused by a dragged out
process.
RESPONSE: The review and adjustment procedures for out-of-State
cases are outlined in NJ.A.C. 1O:81-11.21(b)4iii through 6ii, which appeared in the July 6, 1993 issue of the New Jersey Register, as a proposal,
and in the December 6, 1993 issue on adopted new rule (see 25 N.J.R.
2818(a) and 5567(a).) As specified in that section, interstate cases should
follow a 180 calendar day time frame for completing the review and
adjustment process.
When it is determined that a review is needed in an out-of-State case
and New Jersey is the initiating state, a request must be sent to the
responding state within 20 calendar days of receipt of sufficient information to conduct a review. The laws and procedures of the responding
state are then followed.
When New Jersey is the responding state, a determination as to
whether or not the review will be conducted must be made within 15
calendar days of receipt of a request for review from another state. If
it is determined that a review is necessary, the case will follow the same
procedures as intra-state cases.
When New Jersey is the initiating state, the public assistance case will
be reviewed by the county welfare agency, and the non-public assistance
case will be reviewed by the responding state. However, when New Jersey
is the responding state, the non-public assistance case will be reviewed
by the State Office of Child Support and Paternity Programs and the
public assistance case will be reviewed by the CWA. N.J.A.C.
1O:81-11.7(b) has been amended to clarify this issue. N.J.A.C.
1O:81-11.7(b) has also been amended by making reference to N.J.A.C.
10:81-11.21 since that section provides information on time frames and
the responsibilities of the initiating and responding states.
COMMENT: A mandatory rule should be established on both Federal
and State levels that will prevent anyone from hiding in other states
to avoid their child support obligations.
RESPONSE: Mandatory rules regarding the location of absent parents
and enforcement of orders for interstate cases are presently operational.
In compliance with Federal regulations at 45 C.F.R. 302.36 and 303.7,
New Jersey has established a central registry responsible for receiving,
distributing and responding to inquiries on all incoming interstate IVD cases. If the absent parent of an IV-D case that originated in New
Jersey is determined to be in another state, that case is referred to the
other state's central registry for action.
Interstate enforcement action includes filing a complaint under the
Uniform Interstate Family Support Act, using long arm statutes, initiating
an interstate income withholding and registering an order in the state
in which the absent parent resides.
A state can also refer a case to another state for "location only"
services, using a Child Support Enforcement Interstate Transmittal form,
or using the "quick locate" procedures. If the transmittal form is used,
the initiating state must send the transmittal form to the responding

state's central registry and the responding state must adhere to interstate
procedures as mandated under 45 C.F.R. 303.7. The "quick locate"
procedure is utilized in those cases which information indicates that the
absent parent may be in one of several states. The state in which the
custodial parent resides may ask the other states to attempt to locate
an absent parent or alleged father. At the state's option, these requests
may be made directly to the other state's Parent Locator Service.
However, these requests for "quick location" would not be considered
an official interstate case.
Full text of the changes between proposal and adoption follows
(additions to proposal indicated in boldface with asterisks
*thus*):
10:81-11.7 Responsibilities of the State agency
(a) (No change.)
(b) Federal law mandates that the State must have a written and
publicly available plan indicating how and when IV-D child support
orders in effect in the State will be periodically reviewed and adjusted. Non-AFDC, IV·D child support orders *and those interstate
non-public assistance cases in which New Jersey is the responding
state* will be processed by the Office of Child Support and Paternity
Programs (OCSPP) for review as provided for in this subsection.
*Interstate public assistance cases in which New Jersey is the
initiating state will be processed by the county welfare agencies.
Information with respect to the processing time frames and the
responsibilities of the initiating and responding states regarding
interstate cases is outlined at NJ.A.C. lO:81-U.21(b)4iii through
6"11. *
1. An adjustment is an upward or downward change in the amount
of child support, based on the application of State guidelines under
New Jersey Court Rule 5:6A for setting and adjusting child support
awards, and/or a provision for the child's health care needs through
health insurance coverage or other means.
2. Review means an objective evaluation of information, conducted by the OCSPP, making it necessary for application of New
Jersey Child Support guidelines, Court Rule 5:6A, to determine:
i. The appropriate support award amount; and
ii. The need to provide for the child's health care needs in the
order, through health insurance coverage or other means.
3. Case identification procedures are as follows:
i. Written notice will be given by the OCSPP, advising both parties
to a current child support order of their right to request a review
within 30 days of the date of the notice.
ii. Those requesting a review will be instructed to write to the
OCSPP.
iii. Upon receipt of the request for review, the OCSPP will
establish a file. Written notice will be issued to both parties advising
that a review of their current order will commence 30 days from
the date of the notice, or that no review will be conducted because
the request was not made timely within 30 days of the receipt of
the identification notice.
iv. A request for information will be mailed to the individual
qualifying for a review. The case file will be referenced by obligor's
last name, first name, obligee's name and ACSES case number.
v. Upon receiving return responses to initiate the review, qualified
cases shall be processed by OCSPP, which shall:
(1) Verify parties' employment and income through an interface
with the New Jersey Department of Labor (DOL);
(2) Cross reference the case on ACSES to determine if multiple
cases exist (the amount of the obligor's court order(s) in other cases
will be considered in accordance with the State guidelines);
(3) Generate employment letters to the last known employer and/
or any new employer information received on the parties; and
(4) Generate postal verification letters to the last known address
of the parties and/or any new address information received.
4. A case can be eliminated from the review process if it is found
that:
i. The current order is less than three years old or a request for
review has been determined frivolous by the OCSPP. A frivolous
request would exist if anyone of the following occurs:
(1) If either party's income has not increased or decreased by a
minimum of 20 percent;
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(2) If either party is temporarily out of work or temporarily
injured and unable to work;
(3) The child(ren) for whom support is owed no longer resides
with the custodial parent;
(4) If either party is incarcerated or institutionalized; or
(5) There is a good cause determination that the review of the
case is not in the best interest of the child(ren).
ii. If a case has been eliminated from the review process, a
notation shall be made in the file on the "Adjustment of Review
Document," indicating the date of the review and the reason(s) for
eliminating the case from the adjustment work list.
5. When all needed information is obtained, calculations using
both parents' income and the New Jersey Child Support Guidelines,
Court Rule 5:6A, will be formulated to determine the anticipated
child support order. OCSPP will compare the amount to the current
child support order.
6. No adjustment will be initiated if calculations determine the
adjusted amount is not 20 percent over or under the current order.
i. A written notice will be issued to both parties advising that,
as a result of the review, the case does not qualify for an adjustment;
and if either party disagrees, he or she has 30 days to file a request
for redetermination. The notice shall also advise the parties that a
redetermination may be filed only if information on which the
determination was made was incorrect or incomplete.
7. If calculations determine that the adjusted amount is 20 percent
over or under the current order, or if medical support is not currently
in the order, a notice of adjustment will be sent to both parties
advising of the new amount as a result of the review. Both parties
have 30 days to request a redetermination of the decision, or either
party may file the appropriate application with the court.
10:81-11.9 Responsibilities of the CWNCSP Unit
(a)-(c) (No change.)
(d) Legal action taken by the CSP Unit: If the CSP Unit collects
information sufficient to locate the absent parent, legal proceedings
shall be initiated for the purpose of establishing paternity and/or
obtaining support and medical insurance within 90 working days of
location. Each county welfare agency is required to have attorneys,
all of which hold a plenary license to practice law in this State, who
are in good standing and maintain a bona fide office for the practice
of law in this State, either on staff or under contract, sufficient to
represent the CWA in child support enforcement matters in court
as necessary.
1. Consent process: For all cases in which sufficient information
is available to initiate proceedings for the purpose of establishing
paternity and/or obtaining support and medical insurance, a consent
order will be attempted in accordance with individual county
procedures within 90 calendar days of location.
i. (No change.)
ii. Definition: The consent process is a conference between the
plaintiff and the defendant before a Family Division Intake Officer,
to agree to a specific amount of child support based on an approved
support formula, as outlined in the New Jersey Child Support
Guidelines, Court Rule 5:6A, to be paid through the appropriate
probation department.
iii. (No change.)
2.-10. (No change.)
(e)-(k) (No change.)
(I) Title IV-D services available to non-public assistance persons:
Appropriate child support services are to be made available to nonpublic assistance persons upon application filed by such individual
with the IV-D Agency. These services shall include locating obligors,
establishing paternity and securing support and medical insurance.
1.-3. (No change.)
4. Obtaining an order: Non-public assistance persons seeking support payments and medical insurance shall be referred to the county
intake unit responsible for initiating consent conference.
i. Once an order has been established, non-AFDC cases will be
processed for review and adjustment as outlined at (b) above.
5. (No change.)
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(a)
DIVISION OF FAMILY DEVELOPMENT
Notice of Administrative Correction
Public Assistance Manual
Paternity Services for Non-Public Assistance Clients
Responbilities of the CWA/CSP Unit

N.J.A.C.10:81-11.9
Take notice that the Division of Family Development has discovered
an error in the current text of N.J.A.C. 1O:81-11.9(d) and (d)2ii.
Amendments to paragraph (d) were proposed on July 6, 1992 at 24
N.J.R. 2327(a) and at 24 N.J.R. 2328(a). The former was adopted
effective January 4, 1993 at 25 N.J.R. 115(a), and the latter at 25 N.J.R.
2589(b), effective June 7, 1993. However, in the incorporation of the
later amendments into the New Jersey Administrative Code through the
June 21, 1993 update, the earlier amendments were inadvertently
omitted.
Amendments to subparagraph (d)2ii were proposed on April 2, 1990
at 22 N.J.R. 1053(a) and June 4, 1990 at 22 N.J.R. 1664(a). The "April"
amendments were adopted effective August 6, 1990 at 22 N.J.R. 2318(a),
and the "June" amendments were adopted effective November 5, 1990,
at 22 NJ.R. 3373(a). However, in the incorporation of the later amendments into the New Jersey Administrative Code through the November
19, 1990 update, the earlier adopted amendments were inadvertently
omitted.
Through this notice, published in accordance with N.J.A.C. 1:30-2.7,
these errors are corrected.
Full text of the corrected rule follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):
10:81-11.9 Responsibilities of the CWNCSP Unit
(a)-(c) (No change.)
(d) Legal action taken by the CSP Unit: If the CSP Unit collects
information sufficient to locate the absent parent, legal proceedings
shall be initiated for the purpose of establishing paternity and/or
obtaining support and medical insurance within 90 calendar days of
location. Each county welfare agency is required to have attorneys,
all of which hold a plenary license to practice law in this State,
who are in good standing and maintain a bonafide office for the
practice of law in this State, either on staff or under contract
sufficient to represent the CWA in child support enforcement matters in court as necessary.
1. (No change.)
2. Filiation proceedings: With regard to AFDC and AFDC/
Medicaid Only cases in which paternity has not been acknowledged,
the CWNCSP Unit shall file a complaint to establish paternity in
a court of competent jurisdiction within 90 calendar days of locating
the alleged father.
i. (No change.)
ii. Payment for genetic test: The CWA shall provide initial payment for paternity determinations in all AFDC and non-AFDC cases
through any of the laboratories approved by the State. Although
the CWA will provide initial payment, the [The] CWNCSP Unit
shall have the court stipulate that the [defendent is responsible fOl
payment of the genetic test] cost for genetic testing be paid by either
of the parties involved as determined by the practice of the court.
The only exceptions would be for the following reasons:
(1)-(2) (No change.)
iii.-vi. (No change.)
3.-10. (No change.)
(e)-(I) (No change.)
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(a)
DIVISION OF FAMILY DEVELOPMENT
Public Assistance Manual
Case Closing Criteria and Application Fee
Adopted New Rule: N.J.A.C. 10:81-11.16A
Adopted Amendments: N.J.A.C. 10:81-11.4 and 11.20
Proposed: March 1, 1993 at 25 N.J.R. 881(a).
Adopted: November 5, 1993 by William Waldman,
Commissioner, Department of Human SeIVices.
Filed: November 9,1993, as R.1993 d.634, with substantive
changes not requiring additional public notice and comment
(see NJ.A.C. 1:30-4.3).
Authority: N.J.S.A. 45 C.F.R. 303.11 and N.J.S.A. 44:10-3.
Effective Date: December 20, 1993.
Expiration Date: August 24, 1994.
Summary of Public Comments and Agency Responses:
Subsequent to the proposal of this new rule and amendments, this
Department's Division of Family Development received clarification
from the Department of Health and Human Services, Federal Office
of Child Support and Enforcement (OCSE) with respect to N.J.A.C.
1O:81-11.l6A(e), specifically with the sentence which reads "Once the
IV-D case is closed, the responsibility for monitoring and enforcing the
obligation falls on the support recipient," OCSE has indicated that New
Jersey Court Rule 5:7-4 directs that a support order or judgment entered
in the State shall provide that payments be made through the probation
department of the county in which the person to whom the award is
made resides. Therefore, until the court either terminates the support
obligation or the obligation ends by virtue of emancipation of the minor
child or the court amends the support order to command the obligor
to pay directly to the custodial parent, the probation division must
maintain the overall responsibility to enforce and monitor the case. In
these instances, it is noted that Federal Financial Participation is only
available for those cases which are receiving services through the IVD program.
NJ.A.C. 10:81-11.l6A(e) has been revised to clarify that the closing
of a case means only the termination of IV-D services and that no
Federal Financial Participation is available to that case. However, until
the court terminates the support obligation or the obligation ends by
virtue of emancipation of the minor child or the court amends the
support order to command the obligor to pay directly, the probation
division must maintain overall responsibility to enforce and monitor the
case.
After further agency review of the proposed new rule and amendments, NJ.A.C. 10:81-11.16A has been revised to clarify which cases are
eligible to receive IV-D services. The Department has added a new
subsection (a) to list which cases are considered IV-D cases; that is, those
cases in which there has been an assignment of rights to support to the
State under AFDC, DYFS or Medicaid regulations; or those for which
an application for IV-D services has been filed and an application fee
paid. This clarification is in accordance with 45 CFR 306.50 and 306.51.
The following comments were received from Richard P. Williams, counsel to the Bergen County Board of Social Services.
COMMENT: A number of the provisions are in direct contravention
of the requirement that child support payments become judgments by
operation of law, having the force and effect of other judgments. If a
case is closed and removed from the Automated Child Support Enforcement System (ACSES), which is the official system for the docketing
of child support judgments in New Jersey, there will be no longer be
an enforceable judgment.
RESPONSE: Once a case is closed, IV-D services are terminated but
the probation division is still responsible for monitoring and enforcing
the judgment. Currently, a procedure is being developed for the file
transfer of information to the Clerk of the Superior Court, where
judgment information will be recorded. However, there is an interim
procedure in place by which the Office of Child Support and Paternity
Programs (OCSPP) will forward to the Administrative Office of the
Courts (AOC) that information which the AOC has determined
necessary to maintain judgments after the case is closed.
COMMENT: Assigning a case a low priority, which would prevent
documents from being generated, prevent submission to different in-

terfaces and limit the manpower expended would have the same
economic impact as closing a case while at the same time maintaining
the integrity of the judgment system.
RESPONSE: Even if such a system modification were made, the
maintenance of case records on ACSES also accrues a cost. Although
Federal Financial Participation is available for open IV-D cases, the
OCSPP has determined that maintaining these low potential cases on
the system is a frivolous expenditure. However, even when a case is
closed, in IV-D terms, the judgment remains intact. A judgment on a
closed case is subject to collection by the same mechanism as any other
judgment through the court.
COMMENT: The definition of "unenforceable" at N.J.A.C.
1O:81-11.l6A(a)2i does not meet the requirements of unenforceable
under State law. Only a court of law may make that determination. The
fact that four years may have passed without any successful collection
having taken place is no reason to take a case off the ACSES system.
There are untold numbers of cases which have achieved collections after
eight, 10 or even 15 years of inactivity. At the very least, such cases
should continue to be submitted for Federal tax offset. If the case is
taken off the ACSES system, this opportunity will be lost forever.
RESPONSE: N.J.A.C. 1O:81-11.l6A(a)2i has been recodified and
amended to reflect that an unenforceable order will be determined in
a court of law. As State law can be case law as well as statutory law,
the reference made in this paragraph will pertain to the law as interpreted by a judge. In addition, as stated previously, the closing of
a case does not terminate the order and it is still probation's responsibility
to enforce.
COMMENT: At N.J.A.C. 1O:81-11.l6A(a)3, the fact that an obligor
under a court order is deceased and there has been no collection for
at least 18 months and no further action against the estate can be taken,
is no reason to close the case. The case, however, can be closed on
ACSES as long as a judgment is in the Superior Court Clerk's Office.
Judgments have a life of 20 years and estates are often probated after
a long period of time.
RESPONSE: Judgments on closed cases are filed with the Clerk of
the Superior Court and are the responsibility of the probation divsions
to monitor and enforce, unless terminated by the court. The 20 year
life of a judgment is not affected by an IV-D case closing.
COMMENT: At NJ.A.C. 1O:81-11.l6A(a)5, if there is a support order
or arrears due to a welfare agency or to an individual obligee, the case
should not be taken off the ACSES system. In order to maintain the
judgment and an order that continuing support which remains unpaid
becomes a judgment, the case must continue on the ACSES system.
RESPONSE: ACSES is not a judgment system. Closing an IV-D case
does not affect the support order or any judgments established under
the court order. It simply relieves IV-D of the responsibility for enforcement and monitoring of the case. However, if after an Aid to Families
with Dependent Children case is IV-D closed and a judgment is satisfied,
the case will be reopened on ACSES to reflect the collection, the money
will be processed through the system and the case will then be closed
again. NJ.A.C. 1O:81-11.l6A(e) has been modified to clarify this issue.
COMMENT: At N.J.A.C. 1O:81-11.16A(a)6, incarceration for a voluntary criminal act is not a reason under the law to close a case and excuse
such an obligor from his or her support obligation. Continuing support
orders must remain on the ACSES system so that judgments are
docketed in the clerk's office. To remove such an order from the ACSES
system removes the entry of a judgment and violates Federal and State
law and regulations.
RESPONSE: The closing of an IV-D case when an obligor cannot
pay support for the duration of the child's minority because the obligor
is incarcerated does not excuse him or her from the obligation. It just
relieves the IV-D agency from monitoring the order for that case. The
order, however, is still in effect.
COMMENT: N.J.A.C. 1O:81-11.l6A(b) seems to place the responsibility for enforcement on the obligee or the county welfare agency.
RESPONSE: New Jersey Court Rule 5:7-4 directs that a support order
or judgment entered in the State shall provide payments to the probation
division of the county in which the person to whom the award is made
resides. Therefore, it is the responsibility of the probation division to
enforce and monitor the case. NJ.A.C. 10:81-11.16A(e) has been
modified to clarify this issue.
COMMENT: At N.J.A.C. 1O:81-11.l6A(c), since a judgment is good
for 20 years, that is the period of time that the IV-D agency should
retain case records on cases which have had a support order at any time
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RESPONSE: As stated above in a prior response, ACSES is not a
judgment system and it is not the responsibility of the IV-D agency to
retain information on cases which are IV-D closed. In addition, the
closing of an IV-Dease does not affect the life of the judgment.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus)*):
10:81-11.4 Assignment of support rights
(a)-(c) (No change.)
(d) 1M worker's responsibility: The 1M worker shall advise the
AFDC client that upon signing an application (PA-lJ) for AFDC
or AFDC/Medicaid Only, he or she assigns to the county welfare
agency any rights to past due support and future support and
subsequent to its completion, he or she shall be responsible for
informing the county welfare agency of any payments which may
be received either directly or through the probation department from
an absent parent. Additionally, the AFDC client shall be informed
of his or her cooperation responsibilities (see N.J.A.C. 10:81-11.5).
1. Referral to CWNIV-D Unit: The 1M worker, at the time of
application for AFDC-C or Medicaid Only, shall complete the appropriate parts of the IV-D referral document and route this form
to the CWNIV-D Unit within two working days of issuance of an
assistance check, or determination of eligibility, but no later than
45 days of initial application. Information describing available IVD services and the individual's rights and responsibilities must be
provided to all applicants within five days of the IV-D referral.
i.-iv. (No change.)
v. Continuing IV-D services for families that lose AFDC eligibility: the IV-D agency is required to pay all amounts collected
representing support to the family. A IV-D agency may not recover
costs from either parent.
(1) (No change.)
(2) The application for non-AFDC services will require a $6.00
fee on all cases where an application is filed.
1O:81-11.16A Closing criteria for IV-D cases
*(a) All IY-D cases are subject to the case closing criteria set
forth in this section. IY·D cases are those cases in which there has
been an assignment of rights to support to the State under AFDC
(45 C.F.R. 232.11), DYFS (Social Security Act, Section 471(a)17)
or Medicaid (42 C.F.R. 433.146) or an application for IY-D services
has been filed and an application fee has been paid.*
*[(aW(b)* In order to be eligible for closure, a IV-D case must
meet at least one of the following criteria:
1. In the case of a child who has reached the age of majority,
there is no longer a current support order, and arrearages are
$150.00 or less or unenforceable *[under State law)* -as determined
in a court of law*;
2. In the case of a child who has not reached the age of majority,
there is no longer a current support order, and arrearages are
$150.00 or less or unenforceable *[under State law) *as determined
in a court of law*;
*[i. As used in (a)1 and 2 above, an unenforceable order must
meet all of the following criteria:
(1) The case has been submitted for tax offset unsuccessfully for
four years;
(2) Non-custodial parent has been unable to be located for four
years;
(3) No current order is in effect; and
(4) No collections have been received for four years;)*
3. The non-custodial parent or putative father is deceased and
there has been no support collection for at least 18 months and no
further action including a levy against the estate can be taken;
4. Paternity cannot be established because:
i. The child is at least 18 years old and action to establish paternity
is barred by a statute of limitation;
ii. A genetic test or a court administrative process has excluded
the putative father and no other putative father can be identified;
or
iii. The IV-D agency has determined that it would not be in the
best interest of the child to establish paternity;

(CITE 25 NJ.R. 5952)

5. The location of the non-custodial parent remains unknown.
Regular attempts using multiple sources over a period of three years
for welfare-owned cases and over a period of four years for probation-owned cases have been continuously unsuccessful;
6. The non-custodial parent cannot pay support for the duration
of the child's minority because the parent has been institutionalized
in a psychiatric facility, is incarcerated with no chance for parole,
or has a medically verified total and permanent disability with no
evidence of support potential and there has been no collection for
at least 18 months.
i. When the non-custodial parent is institutionalized, and there
has been no collection for at least 18 months, a thorough investigation to ascertain if he or she has any assets shall be completed. The
institution should also be contacted to determine a release date. A
determination must also be made that no income or assets are
available to the non-custodial parent which could be levied or attached for support;
7. The non-custodial parent is a citizen of, and has lived in, a
foreign country for at least two years; does not work for the federal
government or a company headquarters or offices in the United
States; and has no reachable domestic income or assets; the State
has been unable to establish reciprocity with the country; and there
has been no support collection for at least 18 months;
8. The IV-D agency has provided location-only services requested
by the custodial parent, legal guardian, attorney or agency of a child
who is not receiving aid under Title IV-A of the Act;
9. The non-AFDC custodial parent requests closure of a case and
there is no assignment to the State of medical support or of arrearages which accrued under a support order. The closing of a case
at the custodial parent's request is subject to the court's approval;
10. There has been a finding of good cause and the State or local
IV-A, IV-E, or Medicaid agency has determined that support enforcement may not proceed without risk or harm to the child or
caretaker relative;
11. In a non-AFDC case receiving IV-D services, the IV-D agency
is unable to contact the custodial parent within a six-month period
despite attempts by both telephone and at least one registered letter;
or
12. In a non-AFDC case receiving IV-D services, the IV-D agency
documents the circumstances of the custodial parent's non-cooperation and an action by the custodial parent is essential for the next
step in providing IV-D services.
*[(b»)**(c)* In those cases meeting any of the criteria in (a)1
through 7 and (a)l1 and 12 above, the custodial parent must be
notified, in writing, 60 calendar days prior to closure of the case
of the intent to close the case. The case must be kept open if the
custodial parent supplies information in response to the notice which
could lead to the establishment of paternity or a support order or
enforcement of any order.
1. If the case is closed, the custodial parent may request at a later
date that the case be reopened if there is a change in circumstances
which could lead to the establishment of paternity or a support order
or enforcement of an order.
*[(c»)**(d)* The IV-D agency must retain all records for cases
closed for a minimum of three years.
*[(d»)**(e)* If the IV-D agency has complied with the State's case
closing criteria, as outlined at (a) through (c) above, the State may
close a case regardless of a support order or the amount of arrearages owed.
*[(e»)**(f)* Case closure does not affect the support order or
arrearages which have accrued under the order; it only means that
services under the IV-D program will no longer be provided *and
no Federal Financial Participation is available for those cases*. The
support order remains in effect and arrearages continue to accrue
for the life of the order. These arrearages are judgments by operation of law and subject to enforcement. *[Once the IV-D case is
closed, the responsibility for monitoring and enforcing the obligation
falls on the support recipient.)* *Until the court terminates the
support obligation or the obligation ends by virtue of emancipation
of the minor child or the court amends the support order to
command the obligor to pay directly, the probation department must
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maintain overall responsibility to enforce and monitor the case.
However, if after an AFDC case is JV-D closed and a judgment is
satisfied, the case will be reopened on ACSES to reflect the collection, the money will be processed through the system, and the case
will then be closed again. *
10:81-11.20 Rules concerning application fee for non-AFDC
applicants
(a) Non-AFDC individuals, who do not have an active support
order and who do not know the location of the obligor, shalI file
an application with the CWNCSP unit. (Individuals with an active
support order or those without an active support order who know
the whereabouts of the obligor shall file the application for IV-D
services at the appropriate county probation department.) See
N.J.A.C. 10:81-11.9(1)1 regarding Form CSP-lll, Application for
Non-Public Assistance Child Support and Paternity Services.
(b) Each non-AFDC applicant shalI pay an application fee in the
amount of $6.00.
1. (No change.)
(c) The $6.00 fee shall be deposited in the Administration Account as an offset against CSP administrative costs.

ENVIRONMENTAL PROTECTION
AND ENERGY

(a)
DIVISION OF PARKS AND FORES'rRY
State Park Service Code
Adopted Amendments: N.J.A.C. 7:2-2.20, 3.6, 6.4, 8.4,
8.6,10.2,16.5,17.1,17.3, 17.4 and 17.5
Proposed: July 6,1993 at 25 NJ.R. 2799(b).
Adopted: November 20, 1993 by Jeanne M. Fox, Acting
Commissioner, Department of Environmental Protection and
Energy.
Filed: November 23, 1993 as R.1993 d.657, without change.
Authority: NJ.S.A. 13:1B-15.1oo et seq. and 13:1L-l et seq.
DEPE Docket Number: 37-93-06.
Effective Date: December 20, 1993.
Expiration Date: October 7,1996.
Summary of Public Comments and Agency Responses:
The following persons submitted comments during the comment
Jeriod with respect to the proposed amendments herein adopted:
Jay and Mari Otto, Executive Directors, New Jersey Campground
::>Wners Association
1. COMMENT: The New Jersey Campground Owners Association
lxpressed concern that the Department's analysis of the proposal at
'I.J.A.c. 7:2-17.5(d) alIowing the Department to reduce fees for State
lark services and facilities fails to consider the economic impact such
'ee reduction could have on businesses providing the same or similar
ervices in the area of the State facility. If the fees for State park services
vere decreased for cabins or campground rentals in order to increase
mblic use, such a decrease could pull users away from privately operated
acilities that may be able to compete since they have to pay property
axes and other operational costs not paid by the State.
RESPONSE: The Department acknowledges the concerns raised by
he commenter. However, the Department has determined that the
roposal at N.J.A.C. 7:2-17.5(d) allowing the Department to reduce fees
Jr State park services is necessary in order to assure its continued ability
J achieve its statutory mandate to make recreational activities available
J all segments of the public.
In establishing the State Park Service Fees at N.J.A.C. 7:2-17, the
lepartment's discretion is limited by the requirement at law that fees
>r services provided by governmental agencies should not exceed the
gency's cost in providing the service and by the specific requirements
f the statute governing the administration of State parks. The Departlent administers State parks pursuant to the State Park and Forestry
,esources Act, NJ.S.A. 13:1L-l et seq. In N.J.SA. 13:1L-5 of the act,

the Legislature expressly directs the Department to provide recreational
activities and programs within State parks for the benefit of "... , all
segments of the State's population". The term "recreational activities"
is defined at N.J.S.A. 13: lL-3(d) as including camping. In implementation
of the Act, the Department provides camping facilities of a type and
at a fee reasonably calculated to achieve its statutory obligation to make
recreational activities available to all segments of the public.
Full text of the adopted amendments follows:
7:2-2.20 Swimminglbathing areas
(a)-(b) (No change.)
(c) A person under the age of 12 years shalI not be admitted to
the swimming pool at Liberty State Park unless the person is accompanied by a person 18 years of age or older.
(d)-(i) (No change.)
7:2-3.6 Motor vehicle speed limits
(a) (No change.)
(b) A person shalI not travel by motor vehicle on unimproved
(dirt, gravel or sand) roadways at a speed greater than 20 miles per
hour unless otherwise posted higher or lower.
7:2-6.4 Time limits: overnight camping
(a) In order to afford the public the greater possible use of the
State Park Service camping system, continuous occupancy by the
same persons or equipment of any camping site is limited as follows:
1. A person or persons shalI not occupy a campsite for more than
14 consecutive nights.
2. A person or persons who have occupied a campsite for an initial
14 night limit shalI not re-register until seven calendar nights have
elapsed.
3. Additional camping shall be permitted in intervals up to, but
no more than, seven nights at a time with a minimum of seven
calendar nights out-time required between each occupancy.
4. The total maximum camping nights in any calendar year shalI
not exceed 40 nights.
7:2-7.2 Overnight facilities reservation procedures
(a) All applications for reservations of cabins and camp shelters
shalI be submitted on forms available from the State Park Service.
Applications shall be accepted if postmarked or received after
January 2nd of the year in which the facilities are to be used.
Reservations shalI not be made by telephone.
(b) Applications shall be acted upon on a first-come first-serve
basis or a lottery system of selection, if the demand dictates. All
applications received after this process is completed shall be acted
upon as received.
(c)-(k) (No change.)
7:2-8.4 Sailboats and ice sailboats mast height on the Round ValIey,
Spruce Run and Monksville Recreation Reservoirs
A person shall not operate a sailboat or ice sailboat with a mast
height of greater than 30 feet from the water line on the Round
Valley, Spruce Run and Monksville Recreation Reservoirs.
7:2-8.6 Boating near bathing areas
(a) (No change.)
(b) A person shalI not operate human powered slow moving
watercraft such as rowboats, pedal boats, canoes, surfboards, or any
other water borne mechanisms meeting this definition within 50 feet
of a designated bathing area.
7:2-10.2 Reservations-golf course
(a) Golf course play is on a first-come, first-serve basis only,
except as provided in (b) below.
(b) Tournament reservations shall be made 30 days in advance
and are not effective until confirmed in writing by issuance of a
special use permit by the State Park Service.
1.-3. (No change.)
7:2-16.5 Island Beach State Park
(a) Island Beach State Park shall be closed to all persons, excepting MSFV permit holders surf fishermen and Barnegat Bay water-
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fowl hunters between 8:00 P.M. and 8:00 AM. from April 1 through
October 31 and betwen 8:00 P.M. and 5:00 AM. from November
1 through March 31 annually.
(b)-(c) (No change.)
Day use fees for services and facilities provided by the
State Park Service
(a) Except as provided in (i) below, daily parking fees for automobiles at designated State parks, for the period beginning with
Memorial Day weekend and ending on Labor Day inclusive, are as
follows:
7:2-17.1

AREA
1. Allaire
2. Atsion

WEEKDAYS
$4.00
$5.00

WEEKENDS AND
HOLIDAYS
$5.00
$7.00

Recodify existing 4.-21. as 3.-20. (No change in text.)
(b)-(d) (No change.)
(e) The daily or annual walk-in and bicycle fee for persons 12
years old and above at designated State parks, forests and recreation
areas is as follows:

1. AREA
i. Atsion

DAILY FEE
$1.00

ANNUAL
WALK·IN
AND BICYCLE
PASS
$35.00

Recodify existing iii.-vii. as ii.-vi. (No change in text.)
2. An annual walk-in and bicycle pass purchased at one of the
State parks, forests and recreation areas listed in (e)1 above shall
be honored for walk-in and bicycle admittance at any of the
designated State Parks, forests and recreation areas.
(f)-(k) (No change.)
(I) Except when parking fees are in effect pursuant to (a) and
(c) above, a fee of $1.00 for each person age 12 and over shall be
charged for admission to the High Point Monument.
(m) (No change.)
(n) The daily fee per person for admission to the Barnegat
Lighthouse will be $1.00 for each person age 12 and over for the
period beginning Memorial Day weekend and ending on Labor Day.
7:2-17.3

Miscellaneous fees for services when and where provided
by the State Park Service
(a)-(d) (No change.)
(e) Miscellaneous fees for services provided by the State Park
Service at Liberty State Park are as follows:
Service
1. Fee for use of Interpretive Center
2. Fee for use of Terminal BUilding for a
day or part of a day longer than four
hours
3. Fee for use of Terminal Building for a
half day (four hours or less)
4. Boat docking fee for one arrival and
one departure
5. Fee for use of North or South Field

Fee
$40.00/hour for each State Park
Service employee assigned
$1,OOO/day for each event
$500.00/half day for each event
$250.00
$250.00/event

Fees for services provided by the State Park Service at
State marinas
(a) Fees for services provided by the State Park Service at the
Forked River State Marina are as follows:
1. (No change.)
2. Transient berthholder fee:

7:2-17.4

Monthly
Vessel Size
Daily
i. Forty feet and under $0.75/foot
$15.00/foot
length overall;
length overall
$20.oo/foot
ii. Forty-one feet and
$1.00/foot
longer
length overall
length overall; and
iii. T-Head and dockside fee equal to corresponding berth size
rate; and
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3. (No change.)
(b)-(c) (No change.)
7:2-17.5

Adjustment of fees for services and facilities provided by
the State Park Service
(a)-(c) (No change.)
(d) The Department may establish fees for services and facilities
that are lower than the fees set forth in N.J.AC. 7:2-17.1, 17.2, 17.3
and 17.4 for said services or facilities by publishing a fee reduction
notice in the New Jersey Register. The fee reduction shall be based
on a determination by the Department that the fee reduction is
necessary to encourage public access to and use of the service and
facilities provided by the State Park Service and will not result in
a reduction of the services and facilities available to the public. The
reduced fees shall be effective upon publication of the fee reduction
notice in the New Jersey Register.
(e) Fees for services and facilities provided by the State Park
Service that have been reduced in accordance with (d) above may
be increased in any amount by the Department upon publication
of a notice of increase in the New Jersey Register provided the fee
is not increased above the fee set forth in NJ.AC. 7:2-17.1, 17.2,
17.3 or 17.4 for the service or facility.
Recodify existing (d)-(f) as (f)-(h) (No change in text.)

(a)
ENVIRONMENTAL REGULA1'ION-LAND USE
REGULATION PROGRAM
Freshwater Wetlands Protection Act Rules
Definition of Project
Adopted Amendments: N.J.A.C. 7:7A-1.4 and 2.7
Proposed: April 19, 1993 at 25 N.J.R. 1642(a).
Adopted: November 10, 1993 by Jeanne M. Fox, Acting
Commissioner, Department of Environmental Protection and
Energy.
Filed: November 16, 1993 as R.1993 d.646, with technical
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 13:9B-l et seq. (P.L. 1987, c.156).
DEPE Docket Number: 22-93-03.
Effective Date: December 20,1993.
Expiration Date: March 16, 1997.

Summary of Hearing Officer's Recommendations and Agency
Response:
On April 19, 1993, the Department of Environmental Protection and
Energy (Department) proposed amendments to N.J.A.C. 7:7A. The
Department held a public hearing concerning the amendments on May
12, 1993 in Trenton, New Jersey. The Department accepted written
comments through May 19, 1993.
Ernest P. Hahn, the Department's Land Use Regulation Program
Administrator, served as the hearing officer at the public hearing. Tim
Dillingham of the Sierra Club attended the hearing but did not give
testimony. Administrator Hahn recommended that the Departmenl
adopt the rule. The Department agrees with the recommendation.
Interested parties may inspect the public hearing record, or obtaiE
a copy upon payment of the Department's normal copying charges, b)
contacting:
Janis Hoagland
Office of Legal Affairs
Department of Environmental Protection and Energy
401 East State Street
CN 402
Trenton, New Jersey 08625-0402

Summary of Public Comments and Agency Responses:
Two persons submitted written comments on the proposed amend
ments, as follows:
1. COMMENT: A project means that there are buildings and in
frastructure on a site plan or an application. If there is not a plan, then
is not a project. A mere subdivision does not assume a plan. In the
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examples given in the proposed amendment, there really is no difference
between examples (2) and (4). In example (2), there is no project until
there is a plan; the five conforming residential lots may be subdivided
with no intent to build. In example (4), the case of subdivision for
purposes of a bequest, likewise there is no plan and thus no project
to be exempted. In neither case should there be an exemption. We would
still urge a single definition of project (Richard P. Kane, New Jersey
Audubon Society).
RESPONSE: The Department does not agree that a project only exists
in those cases where buildings and infrastructure are shown on a site
plan or application for site plan or subdivision approval. The amount
of information that an applicant must show on a plat varies greatly
depending on whether the applicant is seeking approval for a subdivision
or a site plan and on the specific requirements of a particular township.
While site plan requirements are specific, the requirements for subdivision applications vary greatly, and are not necessarily indicative of
the amount of time or money an applicant has invested in a particular
project. Therefore, to limit the exemption to those cases where buildings
and infrastructure are shown on a plan would severely restrict the
exemption for projects which have received subdivision approvals, in
contravention of the exemption provisions of the Freshwater Wetlands
Protection Act (Act) set forth at N.J.S.A. 13:9B-4(d)1 and 2. Therefore,
the Department has separated the definition of project into two parts,
site plan and subdivision approvals, to recognize the inherent differences
between these two types of approvals.
The Department does not agree that dividing a tract of property into
five conforming building lots, as described in example (2), is the same
as dividing property only so that the resulting lot(s) can sometime in
the future be bequeathed to one's heirs, as described in example (4).
The person who divides property into conforming residential building
lots has made an investment in future development on those lots in
accordance with a known planning scheme. However, when land is
divided only so that portions of it can be bequeathed at some point in
the future, there is no development scheme necessarily associated with
the subdivision, only a conveyance scheme; neither the deviser of the
lots nor the persons who will inherit them have made an investment
in development of the lots. Therefore, there is no on-going development
or "project" to be protected or completed under the exemption
provision. The exemption provisions apply to "projects" with approvals,
and do not apply to property. Exempting lands which have been divided
only so that they can ultimately be bequeathed is contrary to this concept.
Though there is a valid distinction between examples (2) and (4), the
Department does not intend example (4) to automatically preclude an
exemption whenever a bequest is involved. Instead, as stated in example
(4), an exemption will be precluded only in those instances where
property has been divided only for the purpose of bequeathing it at some
point in the future. If the property has been divided for other additional
reasons, and those reasons include the pursuit of a known development
plan, example (4) will not be applicable to that development plan since
the example pertains only to instances where the sole purpose of the
land division is to effect a future bequest of the property.
2. COMMENT: The Association of New Jersey Environmental Commissions (ANJEC) supports most of the proposed amendment defining
"project." The clarifications provided in the proposal are useful (Abigail
Fair, Association of New Jersey Environmental Commissions).
RESPONSE: The Department acknowledges this comment in support
of the proposed amendment.
3. COMMENT: Further clarification is absolutely essential to establish
standards for determining substantial or insubstantial investment in planning or development. If firm standards are not established, the Department's staff will be confronted with judgment calls that will delay decisions. The Pinelands Commission has developed standards for hardship
waivers that could provide an excellent model for such standards (Abigail
Fair, Association of New Jersey Environmental Commissions).
RESPONSE: The Department believes that the Freshwater Wetlands
Protection Act (Act) includes the grandfather clause at N.J.S.A. 13:9B-4
because the Legislature sought to protect the investment of time and
money associated with certain types of municipal approvals, namely
subdivision and site plan approvals. However, it has become apparent
that the level of detail associated with a "project" is often a function
of specific township requirements and does not necessarily reflect
substantial investment in planning or development. Therefore, the Department has sought to define "project" using examples, which cannot

be all-inclusive. As it reviews each case, the Department will add to its
body of knowledge so that exemption determinations will be made in
a consistent and timely manner.
The Department does not believe the Pinelands Commission hardship
standards can be incorporated into the process for determining exemption status under the Act. The Pinelands Commission criteria evaluate,
among other things, the length of time an applicant has owned a parcel,
the size and location of the parcel, the specific land use being proposed,
and the effect of that use on the surrounding area. While these are
important factors to be considered during permit review, the Act does
not provide for consideration of such factors when determining exemption status. Rather, the exemption provisions focus on the receipt of prior
subdivision or site plan approval for a project, and not on the project's
potential impacts.
Summary of Agency-Initiated Changes:
The Department has recodified the example section within the definition of "project" to clarify that the examples are intended to apply to
part 2 of the definition, inclusive, and not only to part 2, subparagraph
ii. While this intent is evident from the sentence preceding the examples,
the codification should resolve any potential ambiguity regarding the
examples' applicability.
The Department has also recodified, on adoption, the final part of
the definition which describes when an exemption has been "used up."
While the paragraph as proposed clearly applies to all development
determined to be exempt by the Department, the recodification clarifies
and reflects that intent.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks * [thus ]*):
7:7A-1.4 Definitions
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.
"Project" means the following:
1. For an exemption under N.J.A.C. 7:7A-2.7(d) based on the
application for or the grant of preliminary site plan approval, "project" means all buildings, structures, pavements, and other improvements specifically depicted on the site plans referenced in the resolution approving the site plan.
2. For an exemption under N.J.A.C. 7:7A-2.7(d) based on the
application for or the grant of preliminary subdivision approval,
"project" means:
i. Where subdivision approval is the last stage of municipal review
before the owner/applicant may apply for a building permit to begin
construction, the "project" is the development of the subdivision
consistent with the lot coverage, use, and density restrictions of the
zoning ordinance in effect at the subdivision approval; or
ii. Where site plan approval is required prior to construction,
"project" means the proposed economic development, whether commercial, industrial or residential, intended to be constructed on that
portion of a tract of land that is the focus of the qualifying approval.
Although "project" is not limited to specific structures shown on
the subdivision plans, it is limited to development on those portions
of a tract of land that were the focus of the qualifying subdivision
application or approval. Development on other lands, such as development on the remainder of a larger tract or on a contiguous
property in common ownership, are not included within a "project."
In order to determine if an applicant qualifies for an exemption
under this definition, the Department will determine the existence
of a proposed economic development at the time of the subdivision
application. Because the purpose of the exemption is to protect that
degree of investment in planning and development that the
preliminary site plan or subdivision application normally represents,
where the subdivision is merely a division of land and no substantial
investment was made in planning or development, there can be no
exempted project. Therefore, an application for the subdivision of
lands simply for future development, yet to be planned, or simply
for resale shall not qualify for an exemption. To determine the
existence of a proposed economic development and to determine
which portion of a tract was the focus of subdivision approval or
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application, the Department will examine the resolution granting
approval and any documentation submitted with the application,
including, but not limited to, drainage, engineering, traffic, utility,
landscaping, soil and environmental plans and reports as well as the
subdivision plan. In cases where the above information is unclear,
the Department may consider money spent or obligated on engineering and design in the preparation of the subdivision application to
determine if a substantial investment has been made in an economic
development. Money spent or obligated for the initial purchase,
carrying costs, or legal services will not be considered in determining
the existence of a proposed economic development.
*iii.* The following are examples of how the Department will
determine the "project" exempted on the basis of the application
for or grant of preliminary subdivision approval:
(1) Where a project was to be developed in three sections but
a complete application for preliminary approval was submitted, accepted and subsequently approved for only one section, only the
development planned for that section is exempt and the development
envisioned for sections two and three is not exempt. This is not
altered by the fact that some depiction of that future development
on the remainder of the parcel might be required by a local planning
board in concept or sketch form.
(2) Where an entire parcel is subdivided into five conforming
residential lots, the residential development planned on all five lots
is exempt. However, where the focus of the subdivision application
and approval is on less than the entire tract of land, which lesser
portion is divided into five single family house lots, and the remainder of the tract is left as a bulk parcel for further subdivision
or other planning board approval, only development on the five lots
is exempt. It is irrelevant that the configuration of the remainder
lot has been changed by the subdivision or that the remainder lot
has been renumbered.
(3) Where the land to be divided for a commercial industrial park
straddles two townships and the developer received approval to
subdivide the land in township A and sold the unsubdivided portion
in township B to another developer, only the development on the
land in township A could be considered the subject of township A's
subdivision approval. Therefore, only the development on the land
in township A is exempt. It is irrelevant that the original developer
had, from the start, contemplated a commercial industrial park for
the property in both townships or that the office building contemplated on the land in township B did not require further subdivision.
(4) Where land is divided for the sole purpose of bequeathing
it sometime in the future to one's children to be developed as they
wish, no economic development was contemplated when the application was made or approval granted. After the land passes to the
children and one of them decides to build, that development is not
exempt. The purpose of the exemption is to protect that degree of
investment in planning and development that the preliminary site
plan or subdivision application normally represents. Where the subdivision is merely a division of land and no investment was made
in the planning or development, there can be no exempted project.
(5) Where land is subdivided but requires further subdivision,
other than de *[minimus]* *minimis* changes for road right of ways
or other infrastructure, before the applicant can proceed to the next
step of municipal approval (either building permits or site plan
approvals), there is no evidence of intended economic development
at the time of initial subdivision application or approval, because
the proposed economic development only comes into being with the
subsequent, untimely subdivision. Therefore, there is no basis for
exemption.
*3.* For all development determined to be exempt by the Department, it should be noted that once the development is constructed,
the exempted "project" has been built. If, for example, the owner
of a commercial building decides afterward that it is necessary to
construct an addition, and goes back to the municipal authority for
a new or amended site plan or subdivision approval, the exemption
has been "used up" and the addition is subject to the permitting
requirements of the Act. Similarly, for residential approvals, once
the houses and any accessory structures planned along with the
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house (for example, detached garages, barns, storage sheds, pools)
are constructed, the exemption has been exhausted and any later
additions or structural improvements are subject to the permitting
requirements of the Act. Note that if there is an interruption of
more than one year before construction of an accessory structure
claimed to have been planned along with the house, there is a
rebuttable presumption that the structure constitutes a later addition
and will require a permit. See also N.J.A.C. 7:7A-2.7(e)1 and 2 for
changes that void exemptions for projects still in the local approval
process.
7:7A-2.7 Activities exempted from permit requirement
(a)·(c) (No change.)
(d) Subject to the limitations of this section, the following are
exempt from the requirements of the Act until the State assumes
the Federal 404 program. These activities may need Federal 404
permits and/or a WQC:
1. Projects (as defined in N.J.A.C. 7:7A-1.4) for which preliminary
site plan or subdivision applications have received formal preliminary
approvals from local authorities pursuant to the "Municipal Land
Use Law," N.J.S.A. 40:55D-l et seq., prior to July 1, 1988 provided
those approvals remain valid under the Municipal Land Use Law.
This excludes approvals which were given prior to the August 1,
1976 effective date of the Municipal Land Use Law. To qualify for
an exemption under this N.J.A.C. 7:7A-2.7(d)l, a project must have
received preliminary approval (as defined in N.J.S.A. 40:55D-6) of
a subdivision or site plan. Sketch plat approval, a classification
determination, or any other types of approvals referred to in the
Municipal Land Use Law (e.g., building permits, variances or conditional use approval) is not sufficient to make the project eligible
for an exemption under this N.J.A.C. 7:7A-2.7(d)1.
2. Projects (as defined in N.J.A.C. 7:7A-1.4) for which preliminary
site plan or subdivision applications as the term is used in N.J.S.A.
40:55D-l et seq.) have been submitted to the local authorities prior
to June 8, 1987 and subsequently approved. If a project meets all
criteria under this subsection to qualify for an exemption, except
that the project has not yet received municipal approval, the Department will issue a letter certifying that the qualifying application was
filed prior to June 8, 1987 and the project will receive an exemption
upon receipt of preliminary approval from the municipality. To
qualify for an exemption under this N.J.A.C. 7:7A-2.7(d)2, an application for preliminary approval must have been in proper form, must
have been accompanied by all plans, data and information called
for by the local land use ordinance and by statute for either a
subdivision or site plan, as the case may be, and thus must have
been in fact complete prior to June 8, 1987. An application for sketch
plat approval, classification determination, or any of the other types
of approvals referred to in the Municipal Land Use Law (e.g.,
building permits, variances or conditional use approval) is not sufficient to make the project eligible for an exemption under this
N.J.A.C. 7:7A-2.7(d)2;
3. (No change.)
(e)-(i) (No change.)

(a)
NEW JERSEY WATER SUPPLY AUTHORITY
Notice of Administrative Correction
SchedUle of Rates, Charges and Debt Service
Assessments for the Sale of Water from the
Manasquan Reservoir Water Supply System
Operations and Maintenance Expense Component
Debt Service Cost Component
N.J.A.C. 7:11-4.3 and 4.4
Take notice that the New Jersey Water Supply Authority has discovered an error in the current text of N.J.A.C. 7:11-4.4(b). The Debt
Service rate adopted operative July 1, 1993 was stated in the proposal
summary and Economic Impact as "$772.82" (see 24 NJ.R. 4474(a».
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This rate was specified as "$772.82" in notices of the proposed rate sent
to Manasquan Reservoir Water Supply System customers in December,
1992 and was so stated during the prepublic hearing and public hearing
on the proposal. This rate was also stated as "$772.82" in the Summary
of Hearing Officer's Recommendations and Agency Response in the
notice of adoption (see 25 N.J.R. 2269(a), 2270), and such rate was
adopted by the Authority. However, the amended rate appearing in the
rule text in the original notice of proposal (PRN 1992-526) and subsequently published as the proposed and adopted rate was, through typographic error, "$777.82." Given the numerous clear indications of what
the correct rate was, that rate is incorporated into the rule through this
notice of administrative correction, pursuant to N.J.A.C. 1:30-2.7.
In addition, the Office of Administrative Law has discovered an error
in the Effective Date for the operations and maintenance expense
component set forth in N.J.A.C. 7:11-4.3(c). As proposed and adopted
(see 24 N.J.R. 4474(a) and 25 N.J.R. 2269(a), the date "July 1, 1992"
was amended as "July 1, 1993." However, this amendment was not
incorporated into the Code rule text subsequent to the adoption. That
error is corrected through this notice.
Full text of the corrected rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):
7:11-4.3 Operations and maintenance expense component
(a)-(b) (No change.)
(c) Operations and Maintenance Expense Component:
Effective Date

July 1, [1992] 1993

RatelMiliion Gallons
(based upon a 16.097 mg
per day sales base)
$323.93

7:11-4.4 Debt service cost component
(a) (No change.)
(b) The following Debt Service rates apply to all water purchasers
who entered into a water purchase contract before July 1, 1990, the
date upon which the Authority commenced operation of the Manasquan Reservoir System (Initial Water Purchase Contract) and began
to make uninterruptible service available to the purchasers ("System
Operation Date").
Period
7/1/93 to 1/31/94 (Coverage 115 percent)
2/1/94 to 6/30/94 (Coverage 120 percent)
(c)-(d) (No change.)

Rate/Million Gallons
$740.40
[$777.82] $772.82

(a)
POLICY AND PLANNING/OFFICE OF AIR QUALITY
MANAGEMENT
Control and Prohibition of Air Pollution from Oxides
of Nitrogen
Adopted New Rules: N.J.A.C. 7:27-19
Adopted Amendments: N.J.A.C. 7:27A-3.5 and 3.10
Proposed: February 16, 1993 at 25 N.J.R. 631(a).
Adopted: November 15, 1993 by Jeanne M. Fox, Acting
Commissioner, Department of Environmental Protection and
Energy.
Filed: November 24,1993 as R.1993 d.682, with substantive and
technical changes not requiring additional public notice and
comment (See N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 13:1B-3, 13:1D-9, and 26:2C-l et seq., in
particular 26:2C-9(c) and 19.
DEPE Docket Number: 04-93-01.
Effective Date: December 20, 1993.
Operative Date: January 23, 1994.
Expiration Date: Exempt, NJ.A.C. 7:27
December 4,1994, N.J.A.C. 7:27A

Summary of Public Comments and Agency Responses:
The New Jersey Department of Environmental Protection and Energy
(the Department) has adopted new rules at N.J.A.C. 7:27-19, entitled
"Control and Prohibition of Air Pollution from Oxides of Nitrogen,"
hereinafter referred to as "subchapter 19," to reduce the formation of
ground-level ozone due to emissions from equipment and source operations which releases oxides of nitrogen (NO,) to the atmosphere. The
major stationary sources of NO, to be subject to these amendments and
new rules include utility, large industrial and commercial boilers; stationary gas turbines; stationary internal combustion engines; and other
types of large combustion equipment. The Department has also adopted
related amendments to N.J.A.C. 7:27A-3, Civil Administrative Penalties
and Requests for Adjudicatory Hearings (the Penalty Code).
Public hearings were held on March 18, 1993, at Rowan College
Student Center, Glassboro, New Jersey, and March 19, 1993, at the
Board of Regulatory Commissioners, 2 Gateway Center, Newark, New
Jersey, to provide interested parties the opportunity to comment on the
proposed rule and amendments. The comment period closed on March
25, 1993. The Department received written testimony from 29 persons.
Six persons presented both oral and written comments, and five persons
presented only oral testimony at the public hearings. The commenters
were as follows:
1. Robert Baldisserotto, Hoffmann-LaRoche
2. Robert Bassette, Council of Industrial Boiler Owners
3. Neale Bedrock, Lowenstein, Sandler, Kohl, Fisher and Boylan
4. Robert Blanchard, Babcox and Wilcox/Cohen Company
5. Joel Bluestein, Gas-based NO, Control Information Center
6. Arnold Cohen, Ironbound Committee Against Toxic Waste
7. Raymond Conner, Manufacturers of Emission Controls Association
8. Robert Cutler, Powerhouse Equipment & Engineering
9. Guy Dietrich, MacAndrews & Forbes Company
10. Dr. Richard Dunk, Jersey Central Power & Light
11. Robert Elegante, Wheaton Industries
12. Lisa Fleming, City of Vineland
13. R.M. Ivory-Moore, Mobil Oil Corporation/Mobil Chemical
14. James Klickovich, Atlantic Electric
15. Diane Krell, Merck & Co.
16. Peter Maciejewski, General Motors Environmental & Energy
17. Bradley Martin, DuPont Chemicals
18. John Maxwell, New Jersey Petroleum Council
19. Robert McKinstry, Ballard, Spahr, Andrews & Ingersoll
20. Megan Milford, Waste Management of North America-East
Group
21. Don Porter, Texas Eastern Transmission Corporation
22. Anthony Reitano, Herold and Haines
23. Robert Russell, Conservation Law Foundation
24. Dr. William Ryan, Medical Society of New Jersey
25. James Shissias, Public Service Electric and Gas
26. Conrad Simon, USEPNAir & Waste Management Division
27. Robert Suozzo, lAG Air Permitting Taskforce
28. Charles Tantillo, Stockton State College
29. Patricia Townsend, South Jersey Work on Waste
30. David Van Derveer, Aqualon Company
31. Dr. Michael Wax, Institute of Clean Air Companies
32. Robert Welsh, American Gas AssociationlInterstate Natural Gas
Association of America Task Group
33. Walter Wenner, Kimble Glass, Inc.
34. Lauren Zinsky, Garden State Paper Company
The following is a summary of the comments received on the proposed
new rule and amendments, and the Department's responses. The
number(s) in parentheses after each comment corresponds to the commenter numbers above.
General
1. COMMENT: Several commenters stated that the Department
should be complimented for its efforts during the last year-and-a-half
to provide all interested parties the opportunity for input to the process
of developing regulations which are expected to have significant impacts
on the regulated community and ultimately on the citizens of New Jersey.
The commenter stated that the Department's willingness to include the
concepts of an emissions averaging plan, and for recognizing in the
regulations the seasonal aspects of ozone formation, should be especially
acknowledged. In addition, other strong points included both (1) the
Department's decision to require emissions limitations for utility boilers
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that are close to the August 12, 1992 limits recommended by the
Northeast States for Coordinated Air Use Management (NESCAUM);
and (2) its requirements that all major sources track and report emissions
through the use of continuous emissions monitors. The commenter stated
that they strongly support the continuation of open and frank dialogue
between the Department and all interested parties for as long and as
often as it takes to achieve our shared goal of ozone attainment, within
the scheduled deadlines, in the most cost-effective manner. (10, 12, 23,
24, 25)
RESPONSE: The Department believes that a solely cost-based RACT
standard is inadequate to fairly and effectively implement RACT. Because the actual cost for the installation of RACT will vary greatly from
source to source, even within a category, no one cost has been specified
above which a technology can be dismissed as not meeting the definition
of RACT. Instead, provisions have been included in the rule which state
the criteria which should be used to determine if a specific control
scenario constitutes RACT.
2. COMMENT: The commenter requested additional data regarding
the costs of continuous emissions monitors, but did appreciate the
Department's inclusion in the economic impact statement of helpful
estimates, such as the initial costs and annual operating costs of continuous emission monitoring systems (for example, $50,000-75,000 and
$10,000-15,000, respectively, for utility boilers). (27)
RESPONSE: It is speculative to estimate installation costs because
such costs are very facility specific, and depend on such factors as existing
access and the degree of stack testing necessary. Operating costs also
vary greatly depending on the type of audits performed and routine
maintenance.
3. COMMENT: The commenter questioned if a facility that has a
piece of eqUipment which is "grandfathered" from the Department's air
pollution control permit and certificate program, and whose emissions
would comply with the requirements of this subchapter without any
alteration, is required to apply for a Permit to Construct and/or
Certificate to Operate. (3)
RESPONSE: A source which is grandfathered from the provisions of
N.J.A.C. 7:27-8 need not apply for a Permit to Construct and/or
Certificate to Operate provided that no alteration is made to the equipment in order to meet the applicable requirements of N.J.A.C. 7:27 or
for other purposes.
4. COMMENT: One commenter stated that any type of control for
Oxides of Nitrogen (NO,) which is determined to be applicable to a
particular source or source type should be required only during the ozone
season. The commenter stated that requiring control beyond the ozone
season provides little benefit in terms of the success of the ozone
attainment goals, could jeopardize other attainment goals (for example,
achievement of the national ambient air quality standard (NAAQS) for
carbon monoxide), and would be overly costly and burdensome by
requiring the annual operation of expensive-to-maintain control equipment and causing unnecessary wear on this equipment. (14)
RESPONSE: There are several benefits to requiring the use of
NO, controls outside of the ozone season. Reductions in the total amount
of NO, emitted into the atmosphere, even during the winter period, have
environmental benefits other than helping to attain the NAAQS for
ozone. Such benefits include a lessening of the damages caused by acid
rain, a reduction in the amount of nitrogen compounds deposited into
lakes and streams, and improvements in visibility. For this reason, the
Federal Clean Air Act mandates that RACT be applied throughout the
year.
5. COMMENT: The commenter stated that whether a facility is a
major NO, source is determined by its potential to emit on an annual
basis. However, the commenter added that, because many industrial
boilers are used on a seasonal basis (for example, industrial boilers used
primarily to generate building heat when ambient temperatures are
relatively cold), the application of traditional RACT could have little
to no benefit in reducing high ozone concentrations and helping the area
attain the ozone NAAQS. The commenter stated that from a policy
standpoint, RACT for NO, should apply only to sources that contribute
to high ozone concentrations. Therefore, alternative approaches to control are being considered by the United States Environmental Protection
Agency (EPA). According to the commenter, current thinking is to define
RACT as a set of two emission rates, one for the ozone season and
the other for the non-ozone season as follows:
a. For the ozone season, EPA guidance recommends establishing an
emission limit of 0.40 pounds NO, per million British Thermal Units
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(BTUs), which would require the use of clean fuels or other controls;
and
b. For the non-ozone season set RACT at the uncontrolled level.
The commenter stated that this approach is similar to the Volatile
Organic Compounds (VOC) policies which allow "no control" in the
non-ozone season, but require control in the ozone season; that is, the
provisions for cutback asphalt and afterburners. (26)
RESPONSE: As stated above in the response to Comment 4, there
are substantial benefits to controlling NO, in the non-ozone season. In
addition, in N.J.A.C. 7:27-19.4(b), this rule allows seasonal "fuel
switching" for utility boilers where a cleaner fuel, such as natural gas,
is burned during the ozone season and the unit may switch back the
"historic" fuel for some or all of the non-ozone season. The Department
plans to propose an amendment to N.J.A.C. 7:27-19 to extend this option
to other sources.
Under a fuel-switching program, a long-term emissions averaging approach is used to calculate annual emissions of NO,. The annual
emissions must be less than or equal to annual emissions that would
result from compliance with the presumptive NO, RACT emissions rates.
During the ozone season, however, 24-hour averaging time is used to
determine compliance with short-term emissions limits requirements. In
short, RACT must be applied year round, but more stringent measures
and incentives to reduce emissions more during the summer ozone
season are included in these rules.
6. COMMENT: One commenter stated that the next-to-last sentence
in the 6th paragraph of the Summary concerning to N.J.A.C. 7:27-19.3
should be changed to read ". . . state-of-the-art of that specific control
technique for that type of boiler." (26)
RESPONSE: The Department agrees with this comment and believes
the rule's provisions convey this intent.
7. COMMENT: One commenter stated that the Department should
consider interstate trading of emission credits consistent with the principles for an interstate offset program suggested by the Ozone Transport
Commission (OTC) for the Ozone Transport Region. (25)
RESPONSE: The Department has been and will continue to work
in cooperation with the Ozone Transport Commission (OTC) in developing an interstate trading policy for NO,. The Department will consider
revising the provisions of N.J.A.C. 7:27-18, Emission Offset Rules, after
any such policy is issued.
8. COMMENT: One commenter stated that the final rule should
emphasize that any measurement technique must be a replicable
emission quantification procedure; that is, two people, working independently, would obtain the same result. (26)
RESPONSE: The Department believes that the requirements set forth
at N.J.A.C. 7:27-19.18 are sufficient to ensure any monitoring or testing
technique approved under the rule will be replicable.
9. COMMENT: One commenter recommended that the phrase "or
an alternative monitoring system" be incorporated at appropriate locations in this subchapter following "continuous emissions monitoring
system." (32)
RESPONSE: The Department agrees, and has added appropriate
provisions at N.J.A.C. 7:27-19.18 which specify that alternatives to a
continuous emission monitoring system are acceptable provided they are
consistent with EPA's Enhanced Monitoring Program guidance. These
provisions also state that any such alternative must be as reliable an
indicator of compliance as a continuous emission monitor would be for
a particular facility for the alternative to be acceptable to the Department.
10. COMMENT: Two commenters stated that all combustion sources
regulated under subchapter 19 that use a gaseous "primary" fuel, and
only burn liquid fuel as a backup or emergency fuel, should not be subject
to the liquid fuel NO, emission limits of this subchapter. The commenter
added that, considering their infrequent use and low overall NO,
emission potential, the cost of NO, controls for emergency liquid usage
is far in excess of the benefits. (15, 27)
RESPONSE: The Department intends to propose a future amendment to the rule at N.J.A.C. 7:27-19, which exempts sources which burn
natural gas as the primary fuel from the emission limits specified for
liquid fuels provided that (1) the liquid fuel is only used when natural
gas is not available, and (2) the liquid fuel is not used for more than
500 hours per year.
11. COMMENT: One commenter stated that the minimum rated heat
input cited in the 11th paragraph of the Summary's discussion of N.J.A.C.
7:27-19.7 as 100 BTUs per hour should be 100 million BTUs (MMBTUs)
per hour.
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RESPONSE: The commenter is correct in this regard. The reference
should be 100 million BTUs per hour, not 100 BTUs per hour.
12. COMMENT: One commenter stated that the Department must
recognize that existing sources are very different from new sources.
Existing equipment is older and may lack the technological and control
improvements of new equipment. Therefore, when improvements can
be economically incorporated into existing equipment, performance cannot be expected to increase to that of the new equipment, nor will
performance be the same among existing equipment of different
manufacture, model, and age. (32)
RESPONSE: The Department is aware of the differences between
new and existing equipment and has taken these differences into account
when specifying emission limits for various types of sources regulated
under this subchapter. The rule also includes provisions which allow for
the determination of an alternative NO. emission limit for sources which
have unique characteristics which make the emission limits specified in
the rule unattainable using RACT.
13. COMMENT: Two commenters recommended that RACT be applied consistently to incinerators and boilers at major and non-major
facilities. (15, 27)
RESPONSE: The rule requires the application of RACT technology
based on the size of the source operation. However, provisions have been
included in the rule which allow any source at a non-major facility to
be exempted from the rule, which is consistent with the intent of the
RACT requirements of the Clean Air Act.
14. COMMENT: Two commenters stated that owners of equipment
which will be shut down prior to the RACT compliance date of May
31, 1995, should not be required to complete applications for RACT
installations. The commenters added that requiring such applications
would waste both the applicants' and the Department's time. (15, 27)
RESPONSE: The Department agrees with this comment and has
added a provision at N.J.A.C. 7:27-19.3(f) to address the shutdown of
equipment prior to the May 31, 1995 compliance date.
15. COMMENT: The commenter stated that there is a limited
amount of time before the NO. RACT rules take effect and that this
time period may be insufficient to enable the development of reburn
technology. The commenter added that there is also a limited period
during the year when a plant's operations allow shutdown for retrofitting.
The commenter added that the four United States facilities using natural
gas reburn technology installed this equipment during the facility's
normal shutdown period. (5)
RESPONSE: The Department recognizes both of these facts, but has
no authority to change the May 31, 1995 deadline for the installation
of RACT technology as the Clean Air Act at Section 182(b)(2) requires
implementation no later than May 31, 1995. However, where it is
justified, the Department may establish phased in requirements, so that
measures that represent RACT as of May 31, 1995, shall be installed
by that deadline and other measures shall be required by a later date.
16. COMMENT: The commenter stated that low capacity units with
continuous emissions monitors installed should be allowed additional
flexibility in meeting the alternative monitoring plan requirements. The
commenter presented a hypothetical situation where an individual unit
could exceed the short-term emission limits but the source could still
be achieving NO. RACT. The commenter stated that under this situation,
the source would not be required to shut down the first unit and operate
another unit that may emit greater amounts of NO. (but would do so
legally). The commenter suggested that exceptions should be included
in the final requirements to address this issue. (12)
RESPONSE: The intent of the emissions averaging provisions rule
is to have each source continuously comply with a specified alternative
maximum allowable emission rate. The probable range of operation of
each unit should be considered in proposing the alternative maximum
allowable NO. emission rate for each averaging unit when developing
the facility's Emissions Averaging Plan.
17. COMMENT: One commenter stated that any facility-specific
NO. emission limits, other alternative NO. emission limits or control
plans, and any alternative test methods must generally be approved by
EPA as a State Implementation Plan (SIP) revision. (26)
RESPONSE: The Department understands that any facility-specific
NO. emission limits or control plan must be submitted to EPA as a
revision to the SIP. Prior approval in writing by EPA of an alternative
test method should, however, be sufficient.
18. COMMENT: One commenter stated that the "reasonable" component of the term Reasonably Available Control Technology (RACT)
should be consistently applied and can only be achieved if the Depart-

ment adopts "maximum" costs, measured in cost per unit of NO. removal, for different categories of affected sources. The commenter stated
that the Department's application of "maximum" costs in the Summary
of the proposed rules is inconsistent.
RESPONSE: In developing the rules, the Department has declined
to establish a specific cost for a given amount of NO. reductions as a
limit to RACT. Such a rigid test for RACT is inappropriate for several
reasons. First, a minor difference in the costs of using the same technology in two different facilities or in the cost of two different technologies
could be the basis for completely different results when the test is applied
to the two facilities or two technologies. There would be no rational
basis for the difference in these results. Second, the test would be applied
to cost estimates. The inevitable variation in estimates could again bring
results with no rationale basis. Third, the use of the word "reasonably"
in the term means that it is intended to yield fair and appropriate results
tailored to specific circumstances and the results to be achieved. A rigid
test would not serve this purpose. The Department is, however, collecting
information on the cost of NO. control ($/ton) and would welcome such
information for possibly establishing a $/ton definition of RACT in the
future.
19. COMMENT: One commenter stated that he was disappointed
that the resulting proposed rules include requirements that, while appearing to give flexibility, are actually quite burdensome in their effect. The
commenter stated that the Department, in attempting to fulfill its duty
to be protective of the environment, has taken a conservative approach
in its treatment of many of the individual requirements contained in the
rules. The commenter stated that the restrictive nature of the requirements is compounded so as to yield a difficult situation for the regulated
community. (12)
RESPONSE: The Department believes these rules retain a large
degree of flexibility. In allowing that flexibility, the Department has had
to weigh not only the interests of the regulated community in greater
flexibility, but also the concerns of the environmental community for
greater oversight and restriction on the activities of regulated sources
to assure that air contaminant emissions are reduced in New Jersey. The
Department believes that the rule, as adopted, appropriately balance
these two opposing perspectives.
20. COMMENT: One commenter stated that the Department should
incorporate the maximum degree of flexibility into the final NO. rules.
The commenter added that a good deal of flexibility has already been
incorporated in the proposed rules, but that additional flexibility is
needed. (25)
RESPONSE: In response to this and other comments, the final rule
has incorporated some minor modifications which enhance the flexibility
of the requirements. Two examples of enhanced flexibility are the allowance for alternatives to CEMs at N.J.A.C. 7:27-19.18(b) and a provision
at N.J.A.C. 7:27-19.3(a) for a 60-day extension for submitting permit
applications required to comply with the rule. The Department will
propose amendments in the near future which will add additional flexibility for sources to achieve the emissions limits.
21. COMMENT: The commenter applauded the care which has been
taken in the attempt to balance a concern for the environment and
financial reality. (31)
RESPONSE: The Department appreciates this comment in support
of the rules.
22. COMMENT: The commenter stated that he supports the enactment of the proposed rules so as to establish the most stringent standards
in order to control NO. emissions and requested that the standard apply
to all point sources for NO•. (29)
RESPONSE: The rule currently only apply to major sources of
NO. within the State. However, in order to attain the NAAQS for ozone,
the Department may need to enact additional rules in the future which
will apply these, or other emission limits, to smaller sources of NO.,
including sources at facilities which are not major facilities.
23. COMMENT: Several commenters supported the Department's
efforts to coordinate regulations with neighboring states, and stated that
the Department should continue developing regulations in concert with
these states and regions. (15, 17, 27)
RESPONSE: The Department agrees with these commenters and will
continue to work with the surrounding states in developing long range
strategies to attain the NAAQS for ozone.
24. COMMENT: One commenter stated that there is convincing
scientific and clinical evidence regarding the severe health effects of
ozone on pulmonary functioning and other aspects of the respiratory
system. The commenter added that these adverse effects are particularly
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significant in certain vulnerable populations, including children, the
elderly, and people with asthma, viral lung infections, or other respiratory
diseases. (24)
RESPONSE: The Department is aware of the health effects associated
with exposure to ozone. They are the principal reason the rules were
adopted.
25. COMMENT: One commenter stated that the piecemeal release
of air pollution control requirements has created problems for facilities
using older boilers. The uncertainty of what the future requirements for
CO 2 and S02 will be make it difficult to determine a cost-effective
approach for meeting the proposed NO, requirements. (9)
RESPONSE: The Department recognizes the concerns raised by the
commenter. However, the Department is bound by Federal law to
propose NO, RACT standards at this time. Also, additional requirements
are not interpreted for S02' other than the Federal acid rain requirements which have already been specified. Reductions of CO2 emissions
to reduce global warming is a long term concern, not expected to result
in short term requirements on existing boilers.
NJ.A.C. 7:27-19.1 Definitions
26. COMMENT: One commenter recommended the following addition to the definitions: "Alternative Monitoring System" means any
stationary or portable measurement technique that provides direct
measurement of emissions of a specified pollutant(s) or that provides
indirect measurements of a parameter(s) that can be accurately correlated to emissions of a specified polluant(s), and that is approved by
the Department. (32)
RESPONSE: The Department agrees with the approach of allowing
alternatives to continuous emission monitors and has included provisions
in the rule at N.J.A.C. 7:27-19.18 allowing for the use of alternative
monitoring techniques. Such alternatives must be as reliable at indicating
compliance as a continuous emissions monitoring system for a particular
facility for the alternative to be acceptable to the Department. Given
this approach, including a definition of the term "alternative monitoring
system" is not necessary.
27. COMMENT: One commenter suggested the following addition to
the definitions: "Calendar day" means from twelve o'clock midnight to
twelve o'clock midnight each day. (25)
RESPONSE: The Department agrees and has added a definition at
N.J.A.C. 7:27-19.1 to clarify the meaning of the phrase when used within
these rules.
28. COMMENT: One commenter suggested adding the following to
the definitions in this rule: "Co-firing" means combusting two or more
fossil fuels simultaneously within a given utility boiler or stationary gas
turbine. (25)
RESPONSE: The Department feels that this definition is not
necessary, as there exists a common sense understanding and usage of
the term.
29. COMMENT: One commenter suggested adding the following definition in this rule: "Commercially available" means technology which
has been demonstrated within the United States and is currently available
for purchase from manufacturers. (25)
RESPONSE: The Department has not included this definition in the
rule since it may limit the types of technologies which could be employed
to comply with the rules. Language is set forth under N.J.A.C. 7:27-19.13
which specifies the types of technology required to be examined in any
RACT determination.
30. COMMENT: One commenter stated that the definition of "electric generating utility" should include municipal electric utilities and
suggested adding the following to the definition for "electric generating
utility": " ... or any person who would be subject to such regulation were
it not for that person's status as a municipality." (12)
RESPONSE: The Department agrees and has added this clause to
the definition. This will allow municipal utilities to take advantage of
the catastrophic failure provisions included at N.J.A.C. 7:27-19.6(j).
31. COMMENT: One commenter stated that the definition of
"emergency generator" should be expanded to include emergency steam
generators (boilers). The commenter stated that boilers that are
permitted for emergency use only, and are restricted to operating less
than 500 hours per year and which do not have the potential to emit
more than 25 tons of NO, annually, should not be subject to N.J.A.C.
7:27-19. (1)
RESPONSE: The Department agrees that the definition was unduly
narrow, and has modified the definition of emergency generator so that
the term also applies to steam generators. Pursuant to N.J.A.C.
7:27-19.2(d), boilers used on an emergency basis would not be subject
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to this subchapter, provided they meet the same restrictions as the
exempted internal combustion engines. These restrictions are that the
boiler must not be operated for more than 500 hours in any 12-month
period nor have the potential to emit greater than 25 tons of NO, per
year within 500 hours of operation. Further, the boiler could only be
used when the normal supply of steam is unavailable due to circumstances beyond the control of the owner or operator. Such circumstances
would include failure of the main boiler, but do not include use of the
emergency boiler if the main boiler has been shut down for routine
maintenance during the ozone season.
32. COMMENT: One commenter questioned the definition of "facility." The commenter's organization has two adjacent operations that are
treated as separate on a corporate level and have separate New Jersey
I.D. numbers. The commenter questioned if these facilities would be
treated as one facility under these proposed rules. (13)
RESPONSE: Adjacent or contiguous operations that are owned by
or are under the operational control of the same person, as defined at
N.J.A.C. 7:27-19.1, would be considered one facility under the definition
found in the rules. Individuals must consider this definition in determiing
whether their operations and applicable corporate structures meet the
definition of facility.
33. COMMENT: EPA stated that the definition of "Federally enforceable" should be reworded, to indicate that New Jersey should
maintain the list of federally enforceable requirements without including
Parts 70 or 71, and then add a separate line stating that "all the federally
enforceable requirements will be determined by Part 70 or 71 when the
facility is operating pursuant to the operating permit issued pursuant
to Part 70 and 71." In addition, the reference to NESHAP in this
definition is outdated and New Jersey should revise this definition to
refer to any requirement established and enforceable pursuant to section
112 of the Act. The commenter also stated that item 5 under the
definition is not Federally enforceable. (26)
RESPONSE: The definition of "Federally enforceable" set forth
herein is the comprehensive definition of the term the Department is
proposing to use throughout N.J.A.C. 7:27, including in the operating
permit rules. The definition of "NESHAP" in these rules is the definition
used in several subchapters within N.J.A.C. 7:27. Therefore, it has
retained the references to Part 70 and 71 in the definition. The Department intends to investigate how this definition is outdated. Then, the
Department in future rulemaking will propose a revised definition for
inclusion in each subchapter where this term is used.
The Department believes that preconstruction permits issued by the
Department are Federally enforceable because these permits are issued
pursuant to N.J.A.C. 7:27-8, which is part of New Jersey's SIP. These
permits are an essential part of the determination of a source operation's
potential to emit, because they establish allowable emission rates, maximum hours of operation per year, and various other conditions and
limitations on operation. EPA has enforced conditions of several
preconstruction permits issued by the Department pursuant to N.J.A.C.
7:27-8 in the past. Similarly, since orders issued by the Department are
enforcement of the Department's rules incorporated in New Jersey's SIP,
the Department believes that orders are also Federally enforceable.
In addition to the comment given above, the Department has received
other, sometimes conflicting, interpretations of the issue of how
"Federally enforceable" should be defined from various EPA staff
persons. Departmental staff are currently discussing this issue with EPA
in order to resolve this matter. The Department also understands that
EPA is developing clarification of the national guidance on this issue,
although such clarification is not final at this time. Once this issue is
clarified, the Department will reuse the definition, shall this be needed,
in further rulemaking.
34. COMMENT: One commenter stated that the Department should
revise the definition of "lean-burn stationary internal combustion
engines" as those engines which operate at air-to-fuel ratios fuel-lean
of stoichiometric and cannot operate with an exhaust oxygen concentration less than one percent. The commenter stated that the four percent
value contained in the proposed rules is in conflict with the generally
accepted differentiation by industry and by the agencies that have experience in regulating these types of engines (for example, California
Air Resources Board (CARB, EPA». (26, 32)
RESPONSE: The Department has accepted this recommendation and
has changed this definition accordingly. This change is consistent with
the values specified in EPA's Alternative Control Technology (ACT)
guidance document for internal combustion engines.
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35. COMMENT: One commenter suggested the following addition to
the definitions: "Maximum allowable emission rate" means the maximum
amount of an air contaminant which may be emitted into the outdoor
air [at any instant in time or] during any prescribed intelVal of time not
less than 24 hours. (25)
RESPONSE: The Department has not changed this definition. The
recommended change would have required all sources to have continuous emissions monitors installed to verify the emissions over a 24-hour
period, or to have all source emissions testing be conducted for a
continuous 24-hour period. The Department has specified averaging
times for all emission limits in the rule and will use those times for
determining emission rates.
36. COMMENT: One commenter suggested the following addition to
the definitions: "Maximum emergency generation" means a contingency
mode of operation necessary to prevent interruptions in electric selVice.
Maximum emergency generation is the last increment of power generation available prior to voltage reductions and selVice interruptions. Units
can only operate at maximum emergency generation when required by
load dispatchers to meet critical deficiencies within the utility grid. (25)
RESPONSE: The Department intends to propose an amendment to
N.J.A.C 7:27-19 in the near future which would exempt an electric
generating utility from the compliance provisions of the averaging system
on days when the utility grid has declared a maximum emergency
generation alert.
37. COMMENT: One commenter suggested the following revision to
the definitions: "Maximum gross heat input rate" means the maximum
amount of fuel a combustion source [is able to] will combust in a given
period as specified by the [manufacturer] owner or operator of the [steam
generating unit] combustion source. This term is expressed in million
BTU per [hour] day, based on the higher heating value of the fuel. (25)
RESPONSE: The Department has accepted the recommendation to
revise this definition to include combustion sources other than steam
generating units. However, the Department has not made the other
changes recommended. These other changes would create an undue
burden on both the Department and the regulated community. Sources
would have to enter into Federally enforceable agreements with the
Department limiting the gross heat input on a daily basis in order for
this definition to work.
38. COMMENT: Two commenters stated that the meaning of
"operative" should be defined. One commenter suggested the following
definition: "Operative" refers to the initiation of the time period for
submission of the regulated industry's compliance plan, not permit application(s). (13, 18)
RESPONSE: The term "operative" is not used in the final rules. It
was only included in the proposal to show the intended time period
referenced. In the adopted rule, all references to this term have been
replaced with the actual operative date of this subchapter.
39. COMMENT: One commenter suggested the addition of "owner
or operator" to the definitions, using the following: "Owner or operator"
means any person who owns or who operates, controls, or supelVises
in any way affected equipment, or a facility of which affected equipment
is a part, and shall include, but not be limited to, any holding company,
operating company, utility system, or plant manager of an affected
equipment or affected facility. Further, the commenter recommended
a definition based on 40 CFR 72, or recommended the use of the term
"person" as an alternative. (25)
RESPONSE: The Department does not consider it necessary to include a specific definition of "owner or operator" and prefers to rely
upon the common meaning of those terms so as to be most inclusive
of various organizational structures of the regulated community. In
addition, use of the term "person" in lieu of "owner or operator" each
time the latter term appears in the rule text would not avoid reference
to ownership or operational control as "person" alone would not sufficiently describe the relationship of that person to the requirement in
each applicable provision. The Department has therefore decided not
to add the definition and will not substitute the term "person" for "owner
or operator."
40. COMMENT: One commenter suggested the following addition to
the definitions: "Ozone season" means the period from May 15 to
September 15 each year. (25)
RESPONSE: Time periods have been included in these rules where
necessary to indicate when certain provisions apply. The term "ozone
season" has not been used in the rules because it is not needed to make

clear the requirements of these rules. Furthermore, the specific dates
delineating ozones seasons appropriately vary in different regulatory
contexts.
41. COMMENT: One commenter suggested the following addition to
the definitions: "Peaking" means producing energy intermittently on a
demand basis. (25)
RESPONSE: Inclusion of this definition as suggested would inappropriately limit the applicability of the rules. Therefore, this definition
has not been included in the adopted rules.
42. COMMENT: One commenter suggested the following addition to
the definitions: "RACT" means the lowest emission limitation that a
particular source is capable of meeting by the application of air pollution
control technology which is reasonably available considering technological and economic feasibility. (25)
RESPONSE: The term "RACT" is not used within the text of the
rule, and therefore, no definition of the term needs to be included in
the rules. The criteria of technological and economic feasibility have been
vital to establish specified RACT emission limits. Also, these criteria have
been included in the provisions for alternative RACT limits.
43. COMMENT: One commenter suggested the following addition to
the definitions: "Retire" means to permanently remove a utility boiler
or stationary gas turbine from service. (25)
RESPONSE: The Department has not used the term "retire" in these
rules. Therefore, inclusion of such a definition is not needed.
44. COMMENT: One commenter suggested the following revision to
the definitions: "Repowering" means the replacement of the steam
generator in a steam generating unit, or the replacement of a stationary
gas turbine in a simple-cycle or combined-cycle gas turbine generating
unit, which incorporates advances in the art of air pollution control for
the kind and amount of air contaminant emitted. (25)
RESPONSE: The Department will be proposing a more comprehensive definition of "repowering" in future amendments to these
rules and intends to include gas turbines within this rule change.
45. COMMENT: Two commenters stated that "rich-burn engines"
should be defined as those that operate at near-stoichiometric or fuelrich air-to-fuel ratios and can be adjusted to operate with an exhaust
oxygen content of one percent or less. One commenter further stated
that the value of four percent contained in the proposed rules is in
conflict with the generally accepted differentiation by industry and by
the agencies that have experience in regulating these types of engines
(for example, CARB, EPA). (26, 32)
RESPONSE: The Department has changed this definition to be consistent with EPA's definition.
46. COMMENT: One commenter stated that tableware glass is not
covered by the proposed definitions for commercial container glass,
specialty container glass, or borosilicate glass. The commenter then
proposed a definition for tableware glass as follows: " 'Tableware glass'
means clear, colored or opaque glass made by specific recipes which is
formed into glasses, dishes, bowls, or other tableware and accessories
such as apothecary jars." This distinction is based on the difference in
the recipes and operating conditions required to produce commercial
container glass and to produce tableware glasses. The commenter requested confirmation that none of the three glass furnace processes
defined in the proposed rules apply to or cover tableware glass. (22)
RESPONSE: The rule does not directly address glass manufacturing
furnaces used to make tableware or flat glass. However, these types of
glass manufacturing furnaces would be subject to N.J.A.C 7:27-19.13 if
they exceed the potential emmisions specified at NJ.A.C 7:27-19.2(c).
47. COMMENT: Several commenters stated that the definition of
"utility boiler" should be limited to electric generating utilities. Two
commenters stated that the definition of "utility boiler" is confusing since
some industrial boilers generate some electricity from their steam. The
commenters asserted that these small size industrial boilers should not
be considered a "utility boiler" since they tend to be smaller than utility
boilers and they do not sell their electricity commercially. The commenters suggested that the definition of utility boiler be changed to the
following: 'utility boiler' means any steam generating unit, all or some
of the steam from which is used for generating electricity for commercial
sale." (15, 27, 30)
RESPONSE: The Department has revised this definition to include
both the clarification that the boiler must be owned by an electric
generating utility and the phrase "... for commercial use," as the
commenter recommends. This should selVe to clearly delineate the
differences between the two types of boilers as they are regulated in
these rules.
U
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48. COMMENT: Another commenter stated that "institutional"
should be added to "utility ... boilers." (26)
RESPONSE: The Department has clarified the definition of "utility
boiler." The rule distinguishes only utility and non-utility boilers, and
applies regardless of the boilers location, whether it be industrial, commercial or institutional.
N..J.A.C. 7:27-19.2 Purpose, scope and applicability
49. COMMENT: One commenter stated that NJAC. 7:27-19.2
should be amended to exempt from the provisions of the final rule any
permitted landfills utilizing stationary flares or cogeneration plants to
control methane gas. (20)
RESPONSE: The Department cannot exempt any major source from
RACf requirements. However, the rules do include provisions for determining alternative maximum allowable emission rates which would
allow a facility, if appropriate, to address case specific issues associated
with NO, reductions.
50. COMMENT: One commenter stated that N.JAC. 7:27-19.2
should be amended to exempt stationary gas turbines used for peaking
which operate less than 200 hours per year. This would be similar to
the provision for emergency generators which restrict their operations
to less than 500 hours per year. The commenter cited the following
reasons for such an exemption:
1. The high cost of installing control technology on units which operate
for only a small number of hours each year;
2. Exempting these units would not jeopardize attainment of the ozone
NAAQS:
3. Other states, such as California, Delaware, Texas, Virginia, and
Massachusetts already allow such an exemption;
4. Other states, such as Michigan, Ohio, and Wisconsin are considering exempting peaking units;
5. Exempting these turbines would allow for the more timely implementation of RACf; and
6. The resources expended to implement RACf on these units could
be better used to obtain reductions elsewhere.
Further, the commenter suggested the following change to the rule
language to address these issues:
"(g) Notwithstanding the provisions of (b) and (c) above, any peaking
unit operated less than 200 hours during any consecutive twelve (12)
month period, is not subject to this subchapter."
The commenter further added that this exemption should be
permanently withdrawn if a peaking unit exceeds the 200 hour per year
limit. (25)
RESPONSE: The Department spent a significant amount of time
working with utility industry representatives during the development of
these rules. During those meetings, the Department was made aware
of the concerns addressed in this comment. However, the Department
has not exempted peaking turbines because emissions from these units
produce a significant portion of summer day NO, emissions. Peaking
turbines tend to operate on the hottest days of the year, when electric
demand is high and conditions are optimal for the formation of ozone.
Alternatives were included in the rules, however, which will enable
owners and operators to avoid having to install controls on some peaking
turbines. The rules allow emissions averaging as a compliance alternative
to the emission limits. The rules also include provisions which exempt
a turbine from installing controls where there is no RACf technology
available. This could apply to some peaking turbines. Finally, the Department will propose an amendment to this subchapter in the near future
which extends the repowering option to all sources subject to these rules
including stationary gas turbines.
51. COMMENT: Several commenters stated that, because NO, RACf
does not exist for certain processes and pieces of equipment in the
petroleum industry, the Department should add the following to N.J.A.C.
7:27-19.2:
"(g) The following types of equipment and processes are exempted
from the provisions of this subchapter:
1. Catalytic cracking units;
2. Fluid cokers;
3. Refinery waste gas incinerators;
4. Refinery flares;
5. Refinery thermal oxidizers;
6. Waste gas fired units such as CO boilers which burn catalytic
cracking regeneration of gas;
7. Refinery process heaters less than 350 million BTU; and
8. Vapor recovery units in loading petroleum products." (13, 18, 27)
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RESPONSE: As these operations may be significant sources of
NO" it would be inappropriate for the Department to exempt these
sources from the provisions of the rules. RACf for these sources will
be determined on a case-by-case basis pursuant to N.JA.C. 7:27-19.13.
52. COMMENT: One commenter questioned if facilities with NO,
emissions of less than 25 tons per year and which have the equipment
listed at N.JAC. 7:27-19.2(b) are subject to this subchapter. (3)
RESPONSE: All equipment listed in N.JAC. 7:27-19.2(b), if the
equipment has the potential to emit at least 10 tons per year of
NO" is subject to the provisions of the rules unless the owner or operator
of the facility obtains an exemption pursuant to N.J.A.C. 7:27-19.2(f).
This exemption requires potential emissions less than 137 pounds per
day, as well as 25 tons per year.
53. COMMENT: One commenter stated that NJAC. 7:27-19.2(d)
should be expanded to include all combustion sources proposed for
regulation in subchapter 19 that use gaseous fuel as a "primary" fuel,
and only bum liquid fuels as a backup or emergency fuel (usually during
utility natural gas curtailment). The commenter feels those sources which
use liquid fuels on an occasional emergency basis should not be subject
to the liquid fuel NO, emission limits of this subchapter. This exemption
should also be made contingent upon an enforceable limitation or condition restricting liquid fuel combustion to less than 500 hours during
any consecutive 12 month period, and which does not have the potential
to emit more than 25 tons of NO, during its annual period of liquid
fuel combustion. The commenter added that the cost of
NO, controls for combustion sources during emergency liquid fuel usage
is not reasonable considering the infrequent use and low overall
NO, emission potential. (1)
RESPONSE: The Department agrees with a substantial portion of the
comment and intends to propose in the near future such a provision
exempting emergency use of liquid fuel from the liquid fuel NO, emission
limits in the applicable sections of the rules. Sources will not be exempt
from the rules entirely, as they must still meet the emission limits
specified for the combustion of natural gas. Sources will not be required
to meet the limitations specified for liquid fuels under the following
conditions; (1) liquid fuels are used for less than 500 hours per year;
(2) the boiler does not have the potential to emit greater than 25 tons
of NO per year if it were to combust the liquid fuel for 500 hours;
and (3) the liquid fuels are used only when natural gas is not available
due to circumstances beyond the control of the owner or operator of
the boiler.
The need to employ this exemption should be fairly infrequent during
the summer months, since most natural gas curtailments occur during
the winter. The Department will review this exemption for any particular
source to ensure that the owner or operator of the source is complying
with the intent of this provision, and not using this exemption to avoid
installing controls for oil firing.
54. COMMENT: One commenter stated that N.J.A.C. 7:27-19.2(b)
does not include glass manufacturing furnaces producing flat glass or
tableware glass. The commenter requested the creation of a new category
for any glass manufacturing furnace producing primarily "Tableware
glass" having a maximum potential production rate of at least five tons
of glass per day. (22)
RESPONSE: At the time the Department was developing these rules,
the Department did not find any information regarding the control of
NO, emissions from glass furnaces making tableware or flat glass. Therefore, rather than propose a limit which might be unattainable, the
Department did not propose any emission limits for these furnaces. The
lack of an explicit mention under N.J.A.C. 7:27-19.2(b) means that the
source would be regulated under N.J.A.C. 7:27-19.2(c) and 19.13. A
facility-specific NO, emission limit would need to be established for any
glass manufacturing furnace with the potential to emit more than 10 tons
of NO, per year.
55. COMMENT: One commenter stated that N.JAC. 7:27-19.2(b)
makes no reference to stoker boilers in the proposed rules. (2)
RESPONSE: During the development of the rule proposal, the Department determined that it had insufficient information relating to the
emissions from stoker boilers to determine a RACf level which would
be appropriate for all boilers of this type, nor are there any known
operational stoker boilers in New Jersey. Therefore, no specific standards
or requirements were included in the rule for stoker boilers. As a
consequence, such boilers, if any, are subject to the generic requirements
of N.JAC. 7:27-19.2(c) and 19.13.
56. COMMENT: Several commenters questioned why the 10 ton per
year NO, emissions cutoff specified at NJAC. 7:27-19.2(c) for equip-
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ment or source operations is different from the 25 ton per year cutoff
for sources in the Clean Air Act Amendments (CAAA). These commenters also suggested that the emissions cutoff level be raised to 25
tons per year per unit to be consistent with the CAAA. (14, 15, 26, 27)
RESPONSE: The 25 tons per year standard in the CAA is used to
distinguish which facilities are "major" facilitie~. The CAA requires all
major facilities to be subject to RACT requirements. At a major facility,
the specification of 10 tons per year of NO x from a source operation
limits the scope of the facility-specific NOx control plan required under
N.J.A.C 7:27-19.13. Without this cutoff, a major NO x facility would have
to examine all sources of NOx within the facility, regardless of the
source's potential to emit. The Department felt that this was an unreasonable burden to place on the regulated community. Therefore, the
Department specified a 10 tons per year per unit de minimus level to
limit the scope of the RACT analysis.
Some of the confusion regarding this issue is due to the use of the
term "source." EPA uses the term "source" to mean an entire facility,
while the Department uses the term to refer to a source operation within
a facility. If the 10 year de minimus level is applied to an emission unit,
there is no inconsistency between the Clean Air Act and N.J.A.C
7:27-19.2(c).
57. COMMENT: One commenter stated that N.J.A.C 7:27-19.2(d)
should be amended to include an exemption for both the emergency
and temporary use of non-utility boilers. The emergency use exemption
should be similar to the exemption created for the emergency use of
internal combustion engines and should apply to non-utility boilers with
a maximum gross heat input rate less than 100 million BTU per hour
used to provide steam while the facility's primary steam source is inoperable. The temporary use of non-utility boilers typically occurs in
response to cold weather. "Temporary" should be defined as a period
not to exceed six months within a given calendar year. The exemption
could also be structured to exclude such temporary uses during the ozone
season, May 15 through September 15. The commenter recommended
that this temporary use of a non-utility boiler with a maximum gross
heat input rate of less than 100 million BTU per hour under these
conditions should be exempted. (8)
RESPONSE: The Department agrees, in part, with the point raised
by the commenter. The Department has amended the definition of an
emergency generator to apply to all combustion sources. The same
provisions used in the rule to exempt internal combustion engines now
apply to steam boilers and combustion turbines as well.
58. COMMENT: One commenter requested that the rule be modified
to acknowledge those units which are primarily operated for heating
purposes during the non-ozone season. Specifically, N.J.A.C
7:27-19.2(f)1 and 2 should be modified to require that a facility have
either the potential to emit less than 25 tons per year or less than 137
pounds per day from May 15 to September 15. Alternatively, the commenter requested that the Department address the applicability of
N.J.A.C 7:27-19.13(2) for defining a site-specific alternate NOx RACT
for these heating units. The commenter stated that to require units which
do not contribute to ozone formation to install additional control equipment, is an unnecessary, costly burden with no environmental benefit.
(16)
RESPONSE: In order for a facility to be exempted from the rule,
it must meet both the 25 tons per year test and the 137 pounds per
day test. The Clean Air Act requires any facility which has the potential
to emit greater than 25 tons of NOx per year to install RACT controls
regardless of when those emissions occur. The modification suggested
by the commenter could exempt sources which have the potential to emit
greater than 25 tons of NOx per year. This would be in direct conflict
with the provisions of the Clean Air Act.
Site-specific NOx plans need only address those sources within a facility
which have not been specifically addressed elsehwere in the rule. For
example, a boiler used for space heating has already been addressed
in the rule (at N.J.A.C 7:27-19.7) and need not be re-examined in a
facility specific analysis, even if it is less than the 20 million BTU per
hour cutoff rate.
59. COMMENT: Two commenters questioned the need to request an
exemption for equipment or source operation listed in N.J.A.C
7:27-19.2(b) if they meet the criteria specified at N.J.A.C. 7:27-19.2(f)1
and 2. The commenters stated that if a facility meets both criteria, it
should be exempted without need to file for an exemption under N.J.A.C
7:27-19.2(f). The commenters suggested that the requirement for requesting an exemption and receiving approval from the Department be deleted. (15, 27)

RESPONSE: The need for Departmental approval of the exemption
was included as an aid to both the regulated community and the Department. Without the requirement for requesting and receiving an exemption, a facility could not be certain that it was exempt from the provisions
of the rules. Further, the facility would have to demonstrate that it was
exempt from the rules any time an inspector from the Department or
the EPA made a request for such a demonstration. Requiring approval
from the Department means that the facility need only make the demonstration once and will then have a definite statement that the facility
is exempt from the rule unless the facility is altered to make it subject
to the rules.
60. COMMENT: One commenter stated that, because the goal of the
proposed rules is to address ozone non-attainment, the 137-pounds-perday cutoff for NOx emissions at N.J.A.C. 7:27-19.2(f)2 should be increased to 406 pounds per day. The commenter stated that this increase
is derived by dividing 25 tons per year by the number of days in the
ozone season. (14)
RESPONSE: The Department chose the 137-pounds-per-day cutoff
because most of the sources which the Department intends to regulate
are operated year-around, and the 25 tons per year potential to emit
is defined on an annual basis. The Department also used the 137-poundsper-day cutoff in recognition of the benefits of controlling NOx outside
of the ozone season.
The 137-pounds-per-day cutoff is derived by dividing 25 tons per year
by the number of calendar days in a year. Exempting seasonal or
irregularly operated sources with a potential to emit between 137 and
406 pounds per day would allow such sources to contribute to ozone
formation to a greater degree than year around sources, without subjecting them to the requirements of the Subchapter. The Department has
determined therefore that such differential treatment of seasonal or
irregularly operated sources would be inappropriate.
61. COMMENT: One commenter stated that the calculation of the
137-pounds-per-day NOx limitation at N.J.A.C 7:27-19.2(f)2 provides no
flexibility for equipment which does not operate full-time, and showed
no technical basis for the application of a daily emission limit to a source
during the ozone season. The commenter believes that there is no
scientific basis to show that an individual source with the potential to
emit 137 pounds per day of NOx could adversely affect attainment of
the NAAQS for ozone. The commenter stated that under requirements
of Title I of the CAAA, it should be sufficient to demonstrate that a
source's potential to emit NOx is less than 25 tons per year in order
to obtain an exemption from N.J.A.C 7:27-19 under N.J.A.C
7:27-19.2(f). The commenter recommended that N.J.A.C 7:27-19.2(f)2
be eliminated. (25)
RESPONSE: The Department used the 137-pounds-per-day cutoff to
ensure applicability of the rule was equivalent for seasonal operations
and irregularly operated sources. This would, for example, cause peaking
units at electric generating utilities to be subject to the rules. While such
sources may only operate for less than five percent of the year, they
contribute a significant portion of the summer day NOx inventory.
NJ.A.C. 7:27-19.3

General provisions

62. COMMENT: One commenter stated that the Department should
develop an "administratively complete" procedure for permit applications submitted pursuant to N.J.A.C. 7:27-19.3. This procedure should
allow construction plans to proceed while applications are being reviewed
and approved for "cookbook" RACT applications. The commenter believes that this would reduce the difficulty in determining the feasible
alternatives for the proposed RACT levels, and reduce the time needed
to prepare the permit application. (21)
RESPONSE: The Department has included a provision in the rule
which requires that the Department notify any applicant when a submittal
for approval is "administratively complete." This determination triggers
the start of the time period within which the Department must review
the permit application. However, construction of a new source or alteration cannot begin prior to approval of the permit application.
63. COMMENT: The commenter believes that the timing for
NOx RACT should be coordinated with the filing of facility-wide operating permits. Since elements of NO, RACT overlap with operating permit
requirements, the commenter suggested that the Department coordinate
the submittal of permit applications for compliance with N.J.A.C. 7:27-19
with the submittal of operating permit applications under N.J.A.C
7:27-22 by allowing affected facilities up to one year after the operative
date of N.J.A.C 7:27-19 to submit permit applications. The commenter
stated that, presuming N.J.A.C. 7:27-19 becomes operative June or July,
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1993, permit applications would then be due by June or July, 1994, and
coincide with the anticipated time frame for submittal of operating
permit applications.
A second commenter expressed concern that the procedure for obtaining operating permits has not been proposed. (25, 34)
RESPONSE: The permits required under N.J.A.C. 7:27-19.3 are
preconstruction permits issued under N.J.A.C. 7:27-8. Preconstruction
permits are also required at facilities subject to the operating permits
program. When preconstruction permits for NO. RACT compliance are
obtained prior to application for an operating permit the conditions of
the preconstruction permit will be "rolled into" the operating permit.
The procedure for obtaining operating permits is presented in
proposed N.J.A.C. 7:27-22 which was published in the New Jersey
Register on September 7, 1993 at 25 N.J.R. 3963(a). Facilities would
be required to submit operating permit applications in accordance with
the schedule outlined in N.J.A.C. 7:27-22.5(c). The schedule establishes
different deadlines for different types of industries, dependent on the
industry's Standard Industrial Classification (SIC) Codes.
64. COMMENT: The commenter requested that the Department
identify those portions of the Air Pollution Control Act, or any other
relevant statute, that the Department has based its decision to impose
joint and several liability for owners and operators at N.J.A.C.
7:27-19.3(a). (3)
RESPONSE: The Department has based the requirements of N.J.A.C.
7:27-19.3(a) on several of its enabling statutes. First, under the Air
Pollution Control Act (ACPA), N.J.S.A. 26:2C-l et seq., the Department
has broad authority to "formulate and promulgate, amend and repeal
codes and rules and regulations preventing, controlling and prohibiting
air pollution throughout the State or in such territories of the State as
shall be affected thereby...." N.J.S.A. 26:2C-8. In addition, the APCA
grants to the Department extensive powers of enforcement, inspection,
and prosecution for violations of the APCA and its implementing regulations. N.J.S.A. 26:2C-14, 26:2C-19. Furthermore, under its general enabling authority at N.J.S.A. 13:1D-9, the Department is mandated to
formulate policies for the conservation of natural resources, the promotion of environmental protection and the prevention of pollution in the
environment.
65. COMMENT: The commenter stated that, because N.J.A.C.
7:27-19.3(b) requires that any control equipment must be installed and
operational by May, 1995, permit applications must receive timely action
by the Department in order for this deadline to be met. The commenter
therefore recommended that the final rule should guarantee permit
applicants a finding of permit approval or denial within a certain period
of time. (14)
RESPONSE: The Department has included a provision in the final
rule which states that the Department shall issue a finding regarding
any permit or application submitted pursuant to this subchapter within
six months of declaring that the application is "administratively complete." The Department requires this amount of time to allow for the
review of complex permits which it receives; however, it is anticipated
that typical NO. RACT permits, involving low NO. burners, will be
decided within three months.
66. COMMENT: Two commenters stated that the implementation of
RACT by all affected existing sources by May 31, 1995, as required by
N.J.A.C. 7:27-19.3(b), is not realistic or practical given the number of
sequential activities required (submission and approval of an emission
control plan; evaluation of proposals and bids for equipment; design,
manufacture, delivery, installation, and testing of equipment). The commenter stated that there is not enough time for these activities to occur
for much of the existing equipment because of the extensive design
alterations or new designs required along with custom manufacture of
control devices. The commenter added that changes in processes and
in process equipment may also be required for existing equipment. The
commenter stated that, although complete compliance is not possible,
almost all sources will be able to have begun the process of compliance
by the specified date. The commenter suggested that the Department
follow EPA guidance in its notice, "State Implementation Plans; Nitrogen
Oxides Supplement to the General Preamble for the Implementation
of Title I" (57 FR 55620; November 25, 1992) (the commenter supplied
the relevant portion of this notice with the comments). The commenter
recommended that N.J.A.C. 7:27-19.3(b) be revised as follows:
(b) The emission limitations specified in this subchapter become
operative on May 31, 1995, or as soon as practicable thereafter, except
as provided in N.J.A.C. 7:27-19.4(c) and 19.1O(d). (32)
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A second commenter recommended that the compliance date of May
31, 1995 specified in N.J.A.C. 7:27-19.3(b) and throughout the rule
should be extended to May 31, 1996. (1)
RESPONSE: The Department does not have the authority to extend
the May 31, 1995 deadline. This deadline is established in the Clean
Air Act Amendments (CAAA). Consistent with EPA guidance, the
Department may allow later phasing-in of certain controls after May 31,
1995 on a source-specific basis as part of an alternative RACT plan,
if it is determined that requiring installation of such controls by May
31, 1995 does not represent RACT.
67. COMMENT: One commenter stated that the state-of-the-art
analysis requirements of N.J.A.C. 7:27-19.3(c) are inappropriate for the
majority of cases. The commenter recommended that the source supply
a statement that it has conducted a reasonable investigation and has
concluded that its proposed measures incorporate current advances in
the art of air pollution control. (19)
RESPONSE: The state-of-the-art requirements at N.J.A.C.
7:27-19.3(c) are included to clarify the scope of the state-of-the-art
analysis required by N.J.A.C. 7:27-8. All permits submitted to the Department, regardless of the reason for submission, must demonstrate advances in the art of air pollution control. N.JA.C. 7:27-19.3(c) limits
the application of the state-of-the-art analysis to air pollution control
technology which meets the RACf limits specified in N.J.A.C. 7:27-19.
68. COMMENT: Various commenters stated that the three-month
time frame proposed for permit submittals at N.J.A.C. 7:27-19.3(d) is
unachievable. The commenters indicated the following reasons for this:
1. Many facilities must complete stack testing to determine "actual"
NO. emission rates (25);
2. Facilities will need to conduct detailed engineering studies to determine the appropriate technology to install (25);
3. Three months is not long enough to conduct any state-of-the-art
analysis or modeling which may be required (25);
4. Three months is an insufficient amount of time to develop a systemwide approach to NO. reductions (25);
5. The Department's permit review staff will be severely strained by
the large number of submittals required (25); and
6. Several technologies (for example, low-NO. combustors and LOE
technology) are still in the experimental stages (25);
The commenters offered the following suggestions for changing
N.J.A.C. 7:27-19.3(d):
1. Allow one year for permit submittal (25);
2. Allow 18 months for permit submittal (1, 15, 30, 33);
3. Allow for a phased-in approach, requiring the larger sources to
submit permits first (15, 27); and
4. Allow for six month extensions of the 3-month deadline upon
request, provided that the May 31, 1995 deadline for installation of
RACT technology can still be achieved. (33)
Further, several commenters recommended the following language
changes to implement these suggestions (15, 27):
(d) The owner or operator of any facility, equipment or source operation subject to this subchapter shall apply for all permits for all equipment and control apparatus necessary for compliance with this
subchapter as listed below:
Utility boilers-three months after the operative date
Non-utility boilers-one year after the operative date
All other sources-15 months after the operative date
under 19.2(b)
One commenter recommended the following change to N.J.A.C.
7:27-19.3(d) (12):
(d) "By [date which is three months after the operative date], the
owner or operator of any facility, equipment or source operation subject
to this subchapter shall submit:
1. a plan showing how each source is expected to comply with the
requirements of this subchapter, including a list of approvals required
from the Department and the dates on which applications for those
approvals will be submitted; and
2. all permit applications for equipment and/or control apparatus
identified as necessary under the submitted plan. Plan submittals and/
or applications for permits required under this subsection, or revisions
thereto, which are received after the date indicated above will not be
considered in violation of this provision if the Department determines
that the cause for the submittal or revision could not have been reasonably anticipated by that date, and if the submittal is made within
60 days of the time that such cause is, or could have reasonably been,
known to exist."
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RESPONSE: The Department has reviewed this section of the rules
and determined that the three-month time frame, in addition to the two
months time from the adoption to the operative date of the rules, for
submittal of permits is sufficient in most cases. However, the Department
does realize that not all regulated facilities may be able to submit the
required documents on time. To this end, the Department has revised
N.J.A.C. 7:27-19.3 by adding a new subsection, N.J.A.C. 7:27-19.3(e)
which allows for a 60-day extension to this deadline. This extension would
be granted, upon written request, provided that the facility will still be
able to install RACT before the May 31, 1995 deadline specified in the
rule. These extensions may be renewed, provided the May 31, 1995
deadline can still be met.
69. COMMENT: Two commenters stated that the compliance
schedule/time frame specified at N.J.A.C. 7:27-19.3(d) will create undue
burdens on industry, especially the petroleum industry. The commenters
proposed the following addition to the general provisions and stated that
this schedule would not significantly impact the State's plan to delay
compliance for smaller sources, and would avoid the premature shutdown
of units prior to scheduled turnarounds:
(e) A petroleum refmery subject to this subchapter shall comply with
the requirements on the earlier of the following:
1. The first date after May 31, 1995, on which the Refinery scheduled
turnaround is completed; or
2. Four (4) years from rule promulgation. (13, 18)
RESPONSE: The Department agrees with the approach that allows
the installation of control technology during the normal shutdown of a
source. Such provisions have been included for glass manufacturing
furnaces. However, the Department lacked specific data to justify categorically extending this option to other sources. The installation of control
technology after the May 31, 1995 deadline may be granted on a caseby-case basis as part of an alternative RACT plan, if it is demonstrated
that compliance by May 31, 1995 does not represent RACT.
70. COMMENT: Two commenters stated that N.J.A.C. 7:27-19.3(d)
should be deleted because facilities complying with N.J.A.C. 7:27-19.13
must submit both the compliance plans and permit applications within
the same time frame. The commenters stated that it is not reasonable
to expect or require industry to apply for permits prior to the Department
approving the compliance plans. (13, 18)
RESPONSE: Only sources which will be petitioning the Department
for facility-specific NO. emission rates will be complying with N.J.A.C.
7:27-19.13. Ideally, compliance plans and permit applications should be
submitted and reviewed together.
71. COMMENT: One commenter stated that the provisions for determining late permit submittals under N.J.A.C. 7:27-19.3(d) are overly
broad because they apply to any future submittal. Such future submittals
may include those which are only found to be necessary following the
Department's disapproval of an averaging plan, alternative emission limit
application, shutdown approval or a demonstration that a particular unit
is not operating as initially projected. This deadline also applies to
permits required of repowering units under N.J.A.C. 7:27-19.4(c). (12)
RESPONSE: The Department agrees that the proposed language
could be interpreted to apply to units in future submittals. Therefore,
the Department has revised the language at N.J.A.C. 7:27-19.3(d) and
added subsection (f) to indicate that the permit submittal for any source
which was in operation prior to the operative date of the rule submit
the required permits within three months of the operative date of the
rule. Source operations in future submittals would not be subject to this
provision, but would be required to have obtained the necessary permit
prior to the construction, installation and operation of the source.
NJ.A.C. 7:27-19.4 Utility boilers
72. COMMENT: One commenter stated that "institutional" should
be added to "utility ... boilers" in the sixth paragraph of the Summary
on N.J.A.C. 7:27-19.4. (26)
RESPONSE: The rule requirements distinguish only between utility
and non-utility boilers, regardless of the type of facility which operates
them.
73. COMMENT: One commenter suggested the following change in
the third sentence in the 7th paragraph of the Summary on N.J.A.C.
7:27-19.4: "For coal-fired boilers, the cost effectiveness of ...
$270.00-1,600 (per ton of NO. removed)." (26)
RESPONSE: At the time of publication of the proposal, the costs
cited in the preamble for retrofitting with low-NO. burners were current.
The Department agrees that these costs have decreased based on more
recent data.

74. COMMENT: One commenter questioned the "reasonableness" of
the Selective Catalytic Reduction (SCR) requirements for utility boilers
(based on the NESCAUM and EPA information) and stated that the
cost data are outdated. The commenter stated that actual quotes for
SCR retrofits for utility boilers are much lower than those given in the
NESCAUM/EPA report, and that the commenter's estimate of these
costs are one-quarter to one-half that given in the report, with commensurately lower capital recovery charges and, thus, annual operating
costs. The commenter added that the NO. removal cost effectiveness
of SCR would be more reasonable than expected given the NESCAUM/
EPA report. (31)
RESPONSE: The original limits proposed were based on information
available at the time, namely the EPA guidance document titled "Evaluation and Costing of NO. Controls for Existing Utility Boilers in the
NESCAUM Region." The Department does not require the installation
of SCR at this time. However, the rules do not preclude a facility from
installing this type of technology, if it so desires.
75. COMMENT: One commenter stated that the Department should
not establish RACT for cyclone boilers based upon an Acurex Report
but should follow the guidance of the U.S. Congress and EPA in
determining that RACT is not available for these boilers. (14)
RESPONSE: The Department can not exempt any source which has
the potential to emit greater than 25 tons of NO. per year from RACT
requirements. Several technologies have been identified which meet the
definition of RACT for cyclone boilers. Among these are natural gas
reburning, selective non-catalytic reduction (SNCR) and fuel switching.
76. COMMENT: The commenter stated that the seasonal use of
natural gas for any existing utility boiler or combustion turbine should
be considered as NO. RACT for that source. (14)
RESPONSE: The Department intends to extend fuel switching to
natural gas as an option for compliance for sources which use other fuel
types in a future amendment to these rules. However, a source which
has always burned natural gas will not thereby be considered in compliance with RACT. In the adopted rule, language has been added at
N.J.A.C. 7:27-19.4(b) to make this clear. If there is technology available
which could further reduce NO. emissions to the RACT limits for gas
combustion, then the owner or operator of that source must install that
technology.
77. COMMENT: Several commenters suggested the combustion of
natural gas on a seasonal basis as a means of complying with RACT
requirements. The following comments and recommendations were submitted:
1. The NO. emissions from boilers combusting natural gas will be
much lower than the emission from these same boilers had they complied
with the RACT emission limit (5);
2. Combustion of natural gas also reduces the emissions of air toxics,
S02' CO 2 and particulates (5);
3. Switching to natural gas provides significant environmental benefits
for many dry-bottom coal-burning boilers (5);
4. Seasonal combustion of natural gas should be made available to
all types of coal- and oil-fired boilers because of the more reasonable
cost of obtaining the reductions (5, 32);
5. The emission limits for coal or oil firing should be met on a
calendar-year basis, but that the limits specified in Table 1 should be
met on a calendar-day average basis between May 1 and September 30
(5, 32);
6. The utilities, rate payers and environment would all benefit by
allowing a wider application of seasonal fuel switching (5);
7. The base year for determining eligibility for fuel switching should
be 1990 (32);
8. The cost effectiveness of fuel switching is apparent for both large
and small units, and may be greater for smaller units than for larger
ones (5);
9. The use of natural gas on a seasonal basis now could provide a
bridge to a likely second phase of NO. reductions in the Northeast, while
still obtaining significant NO. reductions by 1995 (5);
10. The natural gas pipeline connections established under a fuelswitching program provide a basis for further NO. reductions in the
future using reburn technology (5); and
11. The EPA is preparing to endorse fuel switching as a method of
complying with RACT. (5)
One commenter also suggested the following change to N.J.A.C.
7:27-19.4(b) to allow the wider application of seasonal fuel switching:
1. The unit must meet the conventional coal RACT level on an
average annual basis.
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2. During the ozone season when gas is used, the coal RACT limit
must be met on a 30-day average basis (i.e., a boiler owner could overcontrol NO, in the summer, when gas is used, to offset higher winter
NO, emissions and in most cases would not have to use complex or costly
combustion modifications to comply). (5)
RESPONSE: The Department agrees with the commenters regarding
the benefits of expanding fuel switching to natural gas to sources other
than wet-bottom, wall-fired utility boilers. The Department will propose
an amendment to this rule in the near future, expanding this option
to other sources. Any seasonal use of natural gas must be consistent
with EPA's guidance dated July 1993 Fuel Switching to meet the Reasonably Available Control Technology (RACT) Requirements for
Nitrogen Oxides (NO,). This policy requires that the source more than
meet the RACT level, during the ozone season and the source must
also comply with the RACT emission limit on an annual basis. Consistent
with EPA's guidance, under a fuel switching option, annual emissions
of NO, must be less than or equal to annual emissions that would result
from continuous compliance with presumptive NO, RACT.
78. COMMENT: Several commenters submitted comments regarding
the emission limits contained in Table 1 of NJA.C. 7:27-19.4(a). The
commenters stated the following:
1. The maximum allowable emission rate of 0.60 lb/MMBTU for wetbottom coal-fired cyclone boilers is unrealistically low and could be
virtually unattainable. The commenter further stated that the reburn
technology which this emission limit was based on may not be applicable
to the commenter's boilers due to physical constraints or lack of a
sufficient supply of natural gas (14);
2. The emission limits for tangentially and face-fired boilers are not
consistent with Title IV of the CAAA and this rule should be no more
stringent that the limits specified under Title IV (14);
3. The emission limits specified in the table are not achievable by one
of the commenter's opposed fired boilers and a separate emission rate
should be specified for opposed-fired boilers due to their unique characteristics (25); and
4. The lack of a specific emission limit for opposed-fired boilers
precludes the use of the averaging scheme for one of the commenter's
boilers (25);
The commenters then recommended the following changes to Table
1 of N.J.A.C. 7:27-19.4(a):
1. A new category should be added to the table for opposed-fired
boilers and the face-fired category should be changed to wall-fired since
these two firing methods result in widely differing emission rates. This
approach would be consistent with the intent of the rule (25);
2. The maximum allowable emission rate for opposed-fired coal-burning utility boilers should be set at 0.63 lb/MMBTU (25);
3. The maximum allowable emission rate for tangentially-fired, drybottom coal-burning utility boilers should be changed to 0.45 lb/MMBTU
(26);
4. The maximum allowable emission rate for face-fired, dry-bottom
coal-burning utility boilers should be changed to 0.55 lb/MMBTU (26);
and
5. The oil/gas limits should be set higher than the gas only limit. The
commenter recommended a value of 0.25 lb/MMBTU (26).
RESPONSE: The Department based the emission limits contained in
Table 1 at N.J.A.C. 7:27-19.4(a) on the EPA Alternative Control Technology (ACT) document for utility boilers. The emission rates in the
table are based on the average of the range for each boiler type specified.
However, the Department does realize that unique boiler configurations
and site-specific factors may make the emissions limits unattainable using
RACT. Therefore, the Department has included provisions in the rule
(N.J.A.C. 7:27-19.13) which enable facilities, under certain circumstances,
to obtain alternative RACT emission limits for those sources which are
unable to comply with the emission limits set forth in Table 1. This
procedure should allow all sources in the State to comply with the rule
in the most reasonable way possible.
Furthermore, the provisions of N.J.A.C. 7:27-19.6 allow for the averaging of multiple units together, thereby enabling a facility to comply with
the rules in a number of different ways. Sources which have obtained
alternative maximum allowable emission rates under N.J.A.C. 7:27-19.13
will be allowed to include these units in the averaging scenario if they
are able to emit less than the alternative maximum allowable emission
rate specified under N.J.A.C. 7:27-19.13. However, in doing this the
facility must employ some technology or measure which is beyond the
scope of RACT.

(CITE 25 N..J.R. 5966)
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In developing these rules, the Department used all the data available
to it at the time. The Department relied mostly on the EPA ACT
document cited above. During the development of these rules, EPA
proposed NO, emission limits, under Title IV of the Clean Air Act
Amendments, which set NO, emission limits for dry-bottom coal, oil and
gas fired utility boilers. While those limits may be appropriate to lessen
the impact of acid rain, lower limits were necessary to address the
tropospheric ozone problem on an annual basis. The lower limits are
appropriate, also, where an emissions averaging approach is used, as in
the adopted rules. The Department selected emissions rates which were
an average of the range of emission rates achievable using low NO,
burners. Therefore, the Department did not use the limits set under Title
IV as the RACT limits for this rule.
79. COMMENT: Several commenters stated that averaging times do
not appear to be specified for the emissions limits set forth in N.J.A.C.
7:27-19.4(a). The commenters recommended that:
1. The Department follow the NESCAUM recommendations for onehour averaging of oil and natural gas fired units since continuous
emissions monitoring systems will enable the Department to develop a
better picture of the relation between NO, emissions and ozone events,
and that the fluctuation in emissions from oil and gas-fired units is less
than those from coal-fired units (23, 26);
2. The Department modify Table 1 to indicate that the emissions apply
to a calendar-day average since this will reduce the burden on the
regulated community in determining compliance (25).
RESPONSE: The averaging times for the emission rates in Table 1
of N.J.A.C. 7:27-19.4(a) vary depending upon the method used to demonstrate compliance. This is described in N.J.A.C. 7:27-19.15. If a
continuous emissions monitoring system is used, then the averaging
period is one calendar day. If a continuous emissions monitoring system
is not used, the emissions limits apply to the average of three one-hour
stack tests.
80. COMMENT: One commenter indicated that State rules allowing
fuel switching at N.J.A.C. 7:27-19.4(b) would probably be approvable by
EPA if they meet the following requirements:
1. Annual NO, emission reductions under a fuel-switching program
should be greater than or equal to annual emissions reductions under
traditional RACT.
2. Where the costs of fuel switching are less than the costs of traditional RACT, the cost difference in determining the RACT equivalence
should be included. Thus, where costs of fuel switching are lower than
traditional RACT, greater emission reductions than traditional RACT
should be required.
3. The fuel-switching rule should include a maximum emission rate
applicable during the ozone season which is at least as stringent as the
traditional RACT emission rate. This provision is needed since the
annual emissions cap by itself may not be adequate for a program aimed
at achieving the peak one-hour daily ozone maximum concentration. (26)
RESPONSE: The Department intends to propose a new section, as
an amendment to these rules, which would extend the fuel switching
option to all sources. This section, as does the adopted fuel switching
provision for utility boilers, will require compliance with short-term
(ozone season) and long-term (annual) emissions limits that are at least
as stringent as the presumptive RACT limit. The fuel switching provisions
would be consistent with EPA's July 30, 1993 guidance memorandum
"Fuel Switching to Meet the Reasonably Available Control Technology
(RACT) Requirements for Nitrogen Oxides (NO,)."
81. COMMENT: Several commenters stated that 1.0 lb/MMBTU
emission limit cited in the Summary on N.J.A.C. 7:27-19.4(b) and the
1.5 lb/MMBTU limit at N.J.A.C. 7:27-19.4(b)5 for wet-bottom boilers
seem high when compared to the limits for gas-fired utility boilers in
other regulations. The commenters further noted that:
1. The uncontrolled NO, emission rate for gas-fired utility boilers is
0.25 to 0.3 lb/MMBTU and questioned if the difference between the
1.0 lb/MMBTU required by the rule and the 0.3 could be used in any
averaging scenario (26);
2. Any yearly average emission limit should be lower than a daily,
weekly or monthly average emission limit (26);
3. The annual NO, emission limit of 1.5 lb/MMBTU should be tightened to prevent emission increases during the winter months. The
commenter noted that add-on controls, such as SNCR, would be required
year-around (23); and
4. Any technology which is capable of meeting the emission limits
specified in the rule at a cost of less than $2,000 to $2,500 per ton of
NO, removed, should be required for RACT. (23)
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RESPONSE: It appears that the commenters misunderstood the reason for specifying the emission limits at N.J.A.C. 7:27-19.4(b). The
boiler for which this section of the rule was developed is a wet-bottom,
coal-fired boiler. The boiler's uncontrolled NO. emissions are 2.0 Ib/
MMBTU, much higher than the average wet-bottom boiler. Since the
boiler is a wet-bottom boiler, the only technologies applicable are fuel
switching, SNCR, SCR and natural gas reburn. Data were presented to
the Department during the development of this rule which indicated that
fuel switching made the most sense for reducing the emissions from this
boiler type. However, this unit would only be capable of meeting the
1.0 Ib/MMBTU limit while burning natural gas due to physical constraints
on boiler operation. During other times of the year (October through
March), the boiler would continue to bum coal and emit 2.0 Ib/MMBTU.
The 1.5 Ib/MMBTU annual average was set to establish a minimum limit
on the time frame during which natural gas is used. This approach yields
a 50 percent reduction in NO. emissions during the ozone season and
a 25 percent reduction in NO. emissions on an annual basis.
82. COMMENT: The commenter requested that the time period of
May 1 through September 30 in N.J.A.C. 7:27-19.4(b)4i be made consistent with the "ozone season" (May 15 through September 15) used in
other sections of the proposed rules. The additional expense incurred
by this extended period requiring fuel switching is excessive and has no
rational basis. (25)
RESPONSE: The time period required for fuel switching will be
amended in future proposed amendments to these rules to be consistent
with federal EPA guidance, which requires a longer, rather than shorter,
period of gas use.
83. COMMENT: One commenter stated that requirements at
N.J.A.C. 7:27-19.4(b) for fuel switching to gas during the ozone season
needlessly limit operating flexibility and requested that wet-bottom, facefired utility boilers burning coal be allowed to co-fire natural gas and
coal, or employ an alternative NO. emission control technology during
the ozone season, as long as the one lb/MMBTU calendar day average
NO. emission limit established in the proposed N.J.A.C. 7:27-19.4(b)4ii
is not exceeded. (25)
RESPONSE: By deleting the adjective "only" in N.J.A.C.
7:27-19.4(b)4i, the Department has clarified the provisions regarding the
seasonal combustion of natural gas to indicate that the RACT emission
limit must be met, but the exclusive use of a particular fuel is not
required.
84. COMMENT: The commenter stated that the NO. emission rate
for utility boilers at N.J.A.C. 7:27-19.4(b)5 should be an average "daily"
rate over the calendar year. The commenter recommended that this
section be changed to read: "For every calendar year beginning in 1995,
operate the utility boiler so that the daily average NO. emission rate
...." (26)
RESPONSE: The Department disagrees. Specifying the emission limit
as an annual daily average would make compliance with the limits
extremely hard to achieve, and is not required by EPA's draft fuel
switching policy. Rather, the rate should be specified as an annual
average, since no controls is a possible option during the non-ozone
season.
85. COMMENT: One commenter stated that the term "shut down"
in NJ.A.C. 7:27-19.4(c) should be replaced with "retire," and that an
appropriate definition for the term "retire" should be added to NJ.A.C.
7:27-19.1. (25)
RESPONSE: The term "shutdown" has been deleted at NJ.A.C.
7:27-19.4(c). The Department has not, however, replaced the deleted
term with "retire." The Department intends, rather, to propose
provisions for shutdown or retired units in its forthcoming proposal of
amendments to the subchapter. If facility plans to shutdown, by May
15, 1995, it may indicate so, along with a proposed schedule, in its permit
application.
86. COMMENT: One commenter stated that the April 30, 1999 date
referenced at N.J.A.C. 7:27-19.4(c) does not agree with the May 15, 1999
date mentioned in the Summary on N.J.A.C. 7:27-19.4. (25)
RESPONSE: The Department has corrected this oversight and
changed the April 30, 1999 date contained in the rule to May 15, 1999
as stated in the proposed Summary.
87. COMMENT: One commenter stated that the Department should
not provide an absolute exemption from its 1995 RACT requirement
to owners that elect to repower or shut down their boilers by 1999, as
allowed at N.J.A.C. 7:27-19.4(c). Instead, the Department should require
these boilers to satisfy RACT or alternative RACT' taking into account
the shortened life span of the existing unit and any applicable RACT

technology. The commenter suggested that there may well exist technologies and strategies (for example, fuel switching) that would be considered
cost-effective. (23)
RESPONSE: The Department intends to propose an amendment to
this rule extending the repowering option to all sources with the limitation that the source must submit a proposal of interim RACT for
approval by the Department.
88. COMMENT: Two commenters stated that the exception at
N.J.A.C. 7:27-19.4(c), whereby a utility boiler which will be shut down
or repowered before April 30, 1999, may choose not to comply with the
emission limitations if the owner or operator: (1) completes annual
adjustments of the combustion process, (2) enters into an enforceable
agreement, and (3) obtains the Department's written approval, should
be expanded to allow the same flexibility for non-utility boilers and
miscellaneous sources covered under N.J.A.C. 7:27-19.13. The commenters stated that it is not economically feasible for a source to install
RACT controls on a unit that will be shut down or reconstructed in
the near future. The commenters suggested that the Department allow
facilities that plan to shut down a source operation prior to April 30,
1999 or plan to reconstruct a source operation and install NO. control
equivalent to BACT for new sources, to delay RACT installation if an
enforceable commitment is made. The commenters suggested the following addition for N.J.A.C. 7:27-19.5(e), 19.7(e) and 19.13(p):
In lieu of complying with the emission limits set forth in this
subchapter, the owner or operator of a non-utility boiler, stationary gas
turbine or a source covered under 19.13 which is to be shut down,
repowered, or reconstructed before April 30, 1999, may comply with the
requirements of this subsection. The owner or operator electing to
comply with this subsection shall satisfy all of the following requirements:
(requirements from N.J.A.C. 7:27-19.4(c» (15, 27)
Another commenter suggested that there is no basis for not extending
the shutdown provisions to sources other than utility boilers. (30)
RESPONSE: The Department intends to revise the rules in future
amendments to allow non-utility boilers and other sources to elect the
repowering option. Consistent with EPA policy, however, these sources
must determine what interim RACT is appropriate for that source for
the time period before repowering. The start time period will be taken
into consideration in approving what is interim RACT. Also, consistent
with EPA policy, the shutdown of a unit without replacement, will not
be eligible for a 1999 shutdown date.
89. COMMENT: The commenter stated that regarding the submittal
of an application for approval of compliance for retirement and/or
repowering of a utility boiler under N.J.A.C. 7:27-19.4(c), although it
may be possible to submit a commitment for retirement/repowering,
much of the information required by the proposed rule may not be
available until a later date. The commenter contends that repower/
replacement of an existing unit is a complicated process which involves
in-depth study and evaluation, tasks that may not be possible to complete
by July, 1994. The commenter adds that influences in market trends may
necessitate changes in such plans if those plans are required to be
submitted prematurely. The commenter suggested that the Department
eliminate the requirement for the submissions of details concerning
replacement power by July, 1994, and simply require the commitment
to retire/repower from the source owner/operator. (14)
RESPONSE: Because the RACT requirements for boilers which will
be repowered differ significantly from those which will not be repowered,
it is important that an agreement with the Department to repower must
be made in sufficient time prior to the May 31, 1995 Clean Air Act
deadline for RACT implementation. The Department requires the submittal by July, 1994, in order to have adequate time to review a repowering proposal before permitting a utility to take advantage of this option.
90. COMMENT: One commenter stated that the Department should
extend the "repowering exemption" at N.J.A.C. 7:27-19.4(c) until May
15, 2003. The commenter stated that a deadline of April 30, 1999 assumes
that a second phase of NO. controls will be required, that this finding
is premature. The commenter asserted that the selection of a deadline
for retirement or repowering should instead be based on an attainment
demonstration deadline specific to New Jersey rather than the
northeastern U.S. as a region. The commenter also stated that if the
repowering option is extended, "dirtier" units may be repowered with
a cleaner, more efficient unit in time to be included in the demonstration
of attainment with the ozone NAAQS in 2005 or 2007. The commenter
also stated that the extension of the repowering option would provide
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utilities needed additional time to develop appropriate and effective
repowering strategies which incorporate the most effective repowering
technologies. (25)
RESPONSE: The Department realizes that extending the deadlines
for filing for retiring/repowering utility boilers to a date after May 31,
1999 might encourage more utilities to take advantage of this option.
However, as a member State of the Ozone Transport Commission
(OTe), the Department is aware that, without timely reductions, most
of the other states to the northeast of New Jersey would be unable to
meet the NAAQS for Ozone by the CAA deadline of November 15,
1999. Connecticut, Rhode Island, Massachusetts and New Hampshire
have been classified as serious non-attainment areas. New Jersey
established a deadline of May 15, 1999 for repowering sources as part
of the NO RACT rules, consistent with the OTC position. The Department will ~onsider a similar repowering incentive with the proposal with
rules to implement Phase NOx reductions.
91. COMMENT: One commenter questioned the time period for the
standard listed in Table 2 of N.J.A.C. 7:27-19.4(c). The commenter stated
that the emission limits appear to be too low, and that the numbers
should be close to those in Table 1 of N.J.A.C. 7:27-19.4(a) (26)
RESPONSE: The purpose of Table 2 is to specify maximum emission
rates for utility boilers that have been repowered. The limits are consistent with current state-of-the-art emission limits for large boilers. The
averaging period to be used varies depending upon the method used
to demonstrate compliance, which are described in N.J.A.C. 7:27-19.15.
92. COMMENT: One commenter stated that it is premature to require the submittal of repowering applications under this section because
the Department will probably not have submitted its ozone attainment
demonstration SIP to EPA by the July 1, 1994 deadline, as specified
at N.J.A.C. 7:27-19.4(c)4. In order to avoid uncertainty and encourage
the development of successful repowering strategies, the commenter
recommended that the date for submittal of repowering applications
should be changed to "within 6 months after EPA approval of the
Department's ozone attainment SIP." The commenter also recommended that the January 1, 1995 date specified in N.J.A.C. 7:27-19.4(c)2
should be changed to "within one year after the submittal of an application for approval of compliance under this subsection pursuant to
N.J.A.C. 7:27-19.4(c)3." (25)
RESPONSE: The enforceable provision to repower the boiler
pursuant to the RACT rule is required prior to the May 31, 1995 CAA
deadline for installing RACT technology, not the November 15, 1994
date for submission of the ozone attainment SIP. Another repowering
incentive may be included as part of the plan for the second phase of
NOx reduction to be specified in the 1994 SIP.
93. COMMENT: The commenter questioned if the Department will
be able to approve combustion adjustment procedures under N.J.A.C.
7:27-19.4(c)4 given that techniques used to reduce NOx emissions tend
to increase emissions of VOC and CO. The commenter suggested that
the references to VOC and CO be removed from this section or that
the language be modified to read: "... minimize total emissions of
NOx while reasonably limiting any collateral increases in VOC and CO
... (25)
RESPONSE: The Department is aware of the trade-off between
reductions in NOx and increases in CO and VOC when adjusting the
combustion process. The relationship between these pollutants was considered in developing the procedures at N.J.A.C. 7:27-19.16 to ensure
large increases in VOC and CO would not occur as a result of the
adjustment process.
94. COMMENT: One commenter suggested the following changes to
N.J.A.C. 7:27-19.4(d):
(d) "... subject to this subchapter, with the exception of:
1. boilers exempted under (c) above; and
2. boilers having a maximum heat input less than 250 MM BTU or
an historical capacity factor of less than five percent ... (12)
RESPONSE: Utility boilers of all patterns of use are significant emitters of NOx in the Statewide inventory and on a regional Northeastern
United States basis. The Department's strong interest in monitoring
these emissions in an accurate and reliable manner warrants the requirement to install monitoring systems. However, the Department has incorporated provisions at N.J.A.C. 7:27-19.18 which allow for alternatives
to continuous emissions monitoring systems in some cases.

(CITE 25 N,J.R. 5968)

ADOPTIONS
N..J.A.C. 7:27-19.5 Stationary gas turbines
95. COMMENT: One commenter stated that in the 1st paragraph of
the Economic Impact section for stationary gas turbines, the term "cost
effectiveness" should be used. (26)
RESPONSE: The Department agrees with this comment. Because cost
effectiveness is expressed as dollar per unit value, it is a more appropriate
measure than total costs in assessing the economic impact of an environmental regulation aimed at reducing emissions of air pollutants.
96. COMMENT: One commenter stated that in the Summary to
N.J.A.C. 7:27-19.5, the Department should cite cost effectiveness, not
cost. (26)
RESPONSE: The Department agrees with this comment. Because cost
effectiveness is expressed as dollar per unit value, it is a more appropriate
measure than total costs in assessing the economic impact of an environmental regulation aimed at reducing emissions of air pollutants.
97. COMMENT: Two commenters stated that N.J.A.C. 7:27-19.5
should allow combustion turbines and internal combustion engines
operated by utilities to be exempted from control device requirements
if they will be retired or repowered prior to April 30, 1999. The commenter stated that these units are operated for only a finite number
of hours annually, often below a few hundred hours per year. The
commenter believes that the installation of controls for NOx on such
units would be extremely costly in terms of dollars per ton of NOx
removed. One commenter also requested that their comments on the
deadlines for submitting retirement/repowering applications and entering
into Federally enforceable agreements for utility boilers also be taken
into consideration for gas turbines, should a retirement/repowering option be provided. (14, 25)
RESPONSE: The Department will propose an amended section of
the rule in the near future to set forth the conditions under which
turbines can be repowered. These sources would be required to propose
to the Department what interim RACT is appropriate for their source,
consistent with EPA's guidance. Shutdown without replacement is not
likely to be included in this guidance.
98. COMMENT: Several commenters stated that since gas turbines
utilize fixed air/fuel nozzles for combustion they cannot be adjusted as
defined in N.J.A.C. 7:27-19.16. The commenters suggested that N.J.A.C.
7:27-19.5(c)6 should be replaced with a requirement for annual inspection and cleaning of the turbine fuel nozzles. (1, 15, 27)
RESPONSE: The Department agrees with this comment and has made
the appropriate changes to N.J.A.C. 7:27-19.16(a)3.
99. COMMENT: One commenter stated that reducing NOx emissions
by reducing combustion temperatures is inconsistent with the original
purpose behind installing flares and stationary gas turbines to control
landfill gas emissions. These devices were originally permitted and designed for controlling off-site methane gas migration and changes to the
destruction efficiency of these devices when controlling NOx emissions
may raise other safety and environmental concerns besides those addressed in the rule. The commenter recommended that the safety concerns of off-site methane gas migration require that its control be given
priority over the many other constraints to be satisfied. (20)
RESPONSE: The Department concurs with the intent of this comment. However, landfill gas generation sites make up a small majority
of the turbines located in the State, and emissions limits were specified
which would apply to the majority of turbines. If the owner or operator
of such a turbine feels that a turbine cannot meet the emission limits
in the rule without compromising safety or causing other adverse environmental impacts, then the owner or operator of such a source may
apply for an alternative emission limit under N.J.A.C. 7:27-19.13, which
would address the safety and environmental concerns specific to the
source operation.
100. COMMENT: Several commenters questioned the reasoning behind specifying separate limits for simple and combined cycle turbines.
Two commenters stated that the Department has not justified the more
stringent requirements for the more efficient (because of the defined
heat recovery of these units), combined cycle gas turbine units specified
at N.J.A.C. 7:27-19.5(b). One commenter stated that the additional
NOx emissions from the heat recovery steam generators may actually
increase the NO emissions from these turbines. The commenters stated
that these strict~r regulations for more efficient operations discourage
cogeneration. The commenters recommended that the same emission
limits for simple cycle gas turbines be used for combined cycle gas
turbines. (15, 27)
RESPONSE: The Department has specified stricter emission limits
for combined cycle gas turbines for two reasons. First, the lower tempera-
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ture of the final exhaust gas associated with these units allows more
flexibility in the choice of a control technology. Secondly, since combined
cycle units are more efficient, they tend to be operated more frequently,
and therefore contribute a larger share of NO. emissions during the
ozone season than do the simple cycle turbines. Combined cycle units
tend to be relatively newer units (than simple cycle gas turbines) that
are easier to control the emissions from. Also, similar limits have been
achieved in other parts of the country.
101. COMMENT: One commenter stated that the Department's cost
estimates for installing pollution control on peaking gas turbines are
severely understated. The commenter's data demonstrate that the projected costs of installing and operating Liquid Oil Emulsification (LOE)
(costs are comparable to water injection) on peaking gas turbines range
from $4,000 to $45,000 per ton of NO. removed, based on current cost
estimates and actual 1990 operating data. The commenter believes these
control costs are disproportionately high when compared to control costs
of other facilities within the utility industry. The commenter believes that
the required capital to control these units could be more beneficially
allocated elsewhere. (25)
RESPONSE: The Department is aware of the increased cost/benefit
ratio of controlling turbines which do not operate for a large number
of hours during the year. However, the hours per units is generated
typically during the hot summer days with high ozone levels, so controlling these units is a necessary and effective ozone control measure. Also,
costs can be reduced by averaging of these units with other units which
operate more frequently. By installing better controls on the more
frequently operated units, some peaking turbines can be left
uncontrolled, provided sufficient emissions reductions have been obtained at other locations to offset these uncontrolled emissions. The
provisions of N.J.A.C. 7:27-19.13 also allow for the setting of an alternative RACf limit for any source which can not meet the specified
emissions limits using control technologies which satisfy RACf.
102. COMMENT: One commenter stated that the cost effectiveness
of low-NO. combustors is as high as $I,050/ton. (26)
RESPONSE: At the time the rule was proposed, the cost effectiveness
cited in the Economic Impact reflected the information available to the
Department. Specific units can run as high as the amount stated, which
is a reasonable cost benefit ratio.
103. COMMENT: One commenter stated that the emission limits in
Tables 3 and 4 of N.J.A.C. 7:27-19.5(a) and (b) should be expressed
according to ISO conditions, and that this should be indicated on the
tables. (10)
RESPONSE: Pounds per million BTUs emissions rates are independent of atmospheric conditions, and thus, it is unnecessary to specify
ISO conditions in N.J.A.C. 7:27-19.5.
104. COMMENT: One commenter requested that the emission limits
contained in Tables 3 and 4 of N.J.A.C. 7:27-19.5(a) and (b) be modified
to reflect that the limits are applicable on a calendar-day basis. The
commenter contends that the use of daily limits strike a reasonable
balance between the Department's obligation to monitor emission
sources and protect the environment and the commenter's desire to avoid
difficult, costly and unnecessary reporting requirements. The commenter
added that daily limits would also provide much-needed operational
flexibility to companies in the State. (25, 26)
RESPONSE: The averaging period applied to the emission limits set
forth in Tables 3 and 4 of N.J.A.C. 7:27-19.5(a) and (b) vary depending
on the method used to demonstrate compliance with those limits. If the
owner or operator of the source is demonstrating compliance through
the use of a continuous emissions monitoring system, then the averaging
period is one calendar day. However, if the owner or operator of the
source is complying through the stack testing, then the emission rates
apply to the average of three one-hour stack tests. The averaging times
are protected for the cost methods and provide a reasonable balance
of cost, operating flexibility and assurance of compliance. Procedures for
demonstrating compliance are detailed in N.J.A.C. 7:27-19.15.
105. COMMENT: One commenter noted that NO. emissions for gas
turbines are usually given in parts per million at 15 percent Oxygen.
(26)
RESPONSE: The emission limits were specified in terms of pounds
of NO. per MMBTU to facilitate their incorporation into the averaging
schemes approved under N.J.A.C. 7:27-19.6.
106. COMMENT: One commenter stated that the NO. emission limit
for oil-only units at N.J.A.C. 7:27-19.5(a) should reflect NO. reduction
targets at levels which do not significantly increase CO. The commenter
added that a 45 to 50 percent NO. reduction should represent RACf

for simple-cycle gas turbines because it would result in annual NO.
reductions greater than the Department's expectation of 500 tons per
year from stationary gas turbines and would achieve this without appreciably increasing CO emissions. (25)
RESPONSE: In establishing the emission limits to be met, the Department considered CO emissions from combustion turbines associated with
NO. reductions and chose a NO. emissions limit which would not cause
significant increases in CO emissions.
107. COMMENT: One commenter stated that separate NO. emission
limits should be established at N.J.A.C. 7:27-19.5(a) for the three fuel
firing configurations of simple-cycle combustion turbines operating in the
State: dual-fuel (oil and/or gas), oil-only, and gas-only. The commenter
believes that Table 3 of this section should establish separate emissions
limits for each configuration. The commenter stated that it had limited
data regarding the feasibility of achieving a 0.2 Ib/MMBTU emission rate
for gas-only units. The commenter stated that it had extensive data on
Liquid Oil Emulsification (LOE) for dual-fuel units indicating that a level
of 0.4 lb/MMBTU is achievable (the commenter supplied test data with
the written comments) and would represent a NO. reduction of approximately 45 to 50 percent with no significant increase in CO emissions.
The commenter added that reductions beyond 50 percent result in
significant increases in CO. The commenter also recommended 0.5 lbl
MMBTU as the NO. cutoff for oil-only units. (25)
RESPONSE: In this situation, a BTU weighted average would be used
to calculate the maximum allowable emission rate. For example, if a
turbine co-fired 75 percent and 25 percent oil, the maximum allowable
emission rate would be 0.25 pounds of NO. per million BTU.
108. COMMENT: Several commenters stated that because some gas
turbines installed and permitted in New Jersey in the last eight years
utilize a short flame length annular combustor with fuel nozzles that
cannot facilitate water or steam injection, N.J.A.C. 7:27-19.5(c)2 should
be revised as follows:
(c)2. The owner or operator establishes that water injection on the
turbine is not possible due (1) to lack of a commercially available fuel
nozzle that would facilitate water or steam injection, or (2) that there
is an insufficient supply of water to the turbine suitable for NO. emission
control, due to either of the following circumstances beyond the control
of the owner or operator:
i. A legally enforceable limit on the amount of water which the owner
or operator's facility may use; or
ii. The need to provide for an alternate supply of water, because the
existing supply is insufficiently filtered and de-ionized to be suitable for
injection. (I, 15, 27)
RESPONSE: The Department agrees with this commenter and believes that the section, as worded, is sufficient to address the concerns
of the commenters. Also, if a fuel nozzle for the type of unit which
the facility operates is not available, then the turbine may obtain alternative RACf limits rather than those limits in N.J.A.C. 7:27-19.5. However,
the Department has not included the "commercially available" term in
this definition because this would discourage the use of new and innovative control technologies which may be more cost effective.
109. COMMENT: One commenter agrees with the Department's decision to provide an exemption at N.J.A.C. 7:27-19.5(c) for units such
as aircraft derivative combustion turbines where a dry low-NO. combustor is not commercially available and the use of a waterlsteam injection system is also not feasible due to difficult with a water supply. (14)
RESPONSE: The Department notes support for the provisions of this
section.
110. COMMENT: One commenter suggested that the Department
provide guidelines for sources attempting to obtain written approval from
the Department regarding an insufficient supply of water for use in a
waterlsteam injection system at a combustion turbine as allowed under
N.J.A.C. 7:27-19.5(c)2.
RESPONSE: To extract groundwater from an aquifer (and also to
install a well), a facility must obtain a permit from the Bureau of Water
Allocation, Division of Public Policy and Planning. A withdrawal request
may be denied because of public supply demands or other surface water
overuse of the aquifer. (14)
111. COMMENT: One commenter questioned what criteria will be
used to let turbines out of the steam injection requirement because of
the lack of access to water under the provisions of N.J.A.C. 7:27-19.5(c).
(26)
RESPONSE: The owner or operator must demonstrate that he was
denied a water allocation permit from the Department or demonstrate
unreasonable cost of obtaining the water based on the cost-benefit ratio
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(in dollars per ton of NO. removed). The owner or operator must explore
reasonable alternatives, including available technology, to obtain suitable
water for injection.
112. COMMENT: One commenter stated that NJ.A.C. 7:27-19.5(c)2
does not contain a provision for owners or operators of facilities seeking
exemption from compliance with the NO. limits in Tables 3 and 4 of
N.J.A.C. 7:27-19.5(a) and (b) on the basis of excessive cost of obtaining
a sufficient water supply for injection. The commenter requested that
a new N.J.A.C. 7:27-19.5(c)2iii be added which reads:
iii. The cost of obtaining sufficient water suitable for injection is
prohibitive. (25)
RESPONSE: The Department agrees with the intent of this comment.
However, in lieu of providing the exemption in the format specified
above, the Department will instead rely on the provisions of N.J.A.C.
7:27-19.13 which allow for the determination of an alternative RACT
limit should a facility feel that it cannot comply with the emission
limitations using a technology which meets the definition of RACT.
113. COMMENT: The commenter stated that text is apparently missing from N.J.A.C. 7:27-19.5(c)1 and suggested the following: "The owner
or operator of a stationary gas turbine applies for and obtains .. ." (26)
RESPONSE: The Department has corrected this oversight in the final
rule.
114. COMMENT: Several commenters raised concerns regarding the
specification of a CO emission limit at N.J.A.C. 7:27-19.5(d). The commenters state:
1. Vendors are not willing to state expected CO levels after the
installation of a water/steam injection system and that the vendors only
state that CO levels will increase proportionally to NO. reductions (14);
2. Since the attainment of the CO NAAQS is generally not a summertime problem, the specification of a CO limit in this rule is unnecessary (14);
3. The regulation of NO. reductions only during the ozone season
(where feasible) would help the Department ensure compliance with the
NAAQS for both ozone and CO (14);
4. The rule should allow for increases in CO emissions when reducing
NO. emissions to the levels specified in the rule in order to allow
optimization of the NO. emission reductions (27);
5. Some existing turbines may not be achieving 50 ppm CO currently
(15); and
6. Installing NO. controls generally increases CO emission levels (15).
RESPONSE: The specification of a CO emission limit was originally
included in the rule because these turbines have the potential to emit
greater than 25 tons per year of VOC, and are therefore major sources
of VOC under the Clean Air Act. The Department included the CO
emission limit as a surrogate for VOC emission limits. During the
drafting of this rule, all of the provisions which were applied to combustion sources for VOC RACT purposes were moved into N.JA.C. 7:27-16,
Control and Prohibition of Air Pollution from Volatile Organic Compounds (see 25 N.J.R. 3339(a». All references to a CO emission limit
have been removed from this subchapter 19. Please refer to N.J.A.C.
7:27-16 for the CO emission limits which apply to these sources. These
CO limits are expected to be adopted by January 15, 1994. Proposed
N.J.A.C. 7:27-19.5(d) is deleted on adoption.
115. COMMENT: The commenter stated that the provisions of
N.J.A.C. 7:27-19.5(d) amount to a CO emission limit in this rule, that
there is no basis for such a limitation, and that the CO emission limit
should be removed. The commenter stated that the 50 ppm CO limit
is not achievable for the commenter's combustion turbines, and is not
appropriate for existing sources. The commenter also stated that additional control of CO emissions from combustion turbines is also not
warranted based on an understanding of the relative contribution of these
sources to ambient CO concentrations (that is, stationary combustion
sources are typically not significant contributors to ambient concentrations of CO). The commenter added that the most effective way to
control increases in CO is to establish "reasonable" NO. reductions (that
is, NO. reductions of 45 percent can be achieved without increasing CO).
(25)
RESPONSE: As discussed in the responses above, the Department
has removed all references to CO emission limits from this rule. The
Department is aware that lowering NO. emissions can lead to increases
in CO emissions. The Department has taken this relationship into consideration in establishing the NO. emission rates in this rule.
NJ.A.C. 7:27-19.6 Emissions averaging
116. COMMENT: One commenter stated that the deadline for submitting an averaging scheme should follow the deadline for individual
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pennit applications, since approval of emissions rates is a key factor in
proposing any averaging scheme. (14)
RESPONSE: The rule does not specify a time frame for the submission
of the demonstration required under the averaging section. However,
the demonstration required for this section may be submitted at the same
time as the pennits required for the subchapter. The permits and the
averaging scheme may then be reviewed and approved as a package.
117. COMMENT: The commenter recommended that the proposed
rules be revised to allow for the averaging of not only emission limits,
but also, in the case of borosilicate recipe glass manufacturers, the
percentage of reduction referenced in both N.J.A.C. 7:27-19.IO(c)2i and
ii. The commenter stated that this would treat all glass manufacturers
equally. (33)
RESPONSE: The averaging provisions can be used to comply with
the provisions of N.J.A.C. 7:27-19.IO(c)2i and ii provided that the owner
or operator of the glass furnace has reduced the emissions from other
sources under his control sufficiently to offset the emission reductions
required under N.J.A.C. 7:27-19.10(c)i and ii.
118. COMMENT: Many commenters submitted comments regarding
the approach to the averaging system contained under N.J.A.C. 7:27-19.6.
Most commenters recommended that the Department set a daily
emission cap in lieu of the approach taken by NJ.A.C. 7:27-19.6. The
commenters submitted the following reasons for this approach:
1. Setting a cap would streamline the entire NO. RACT process,
including pennitting, operating and enforcement (14);
2. The averaging scheme, as proposed, is unclear and contains needless provisions which only serve to cause additional burden on the
regulated community (14);
3. EPA's regulations for NO. control under Title IV no longer require
the setting of specific emission limits on individual units to be included
in any averaging system (12);
4. The demonstration requiring the averaging of the NO. emissions
from each unit in the designated set on a daily basis is overly burdensome
(14);
5. The emission limits in Table 1 of N.J.A.C. 7:27-19.4(a) should be
used only to establish the cap under N.J.A.C. 7:27-19.6 and should not
be used to detennine maximum allowable emission rates for sources
included in the designated set. (14)
6. The setting of a cap is consistent with the requirements of Title
I of the Clean Air Act since the cap will aid the State in attaining the
NAAQS for ozone (14); and
7. Historical actual production rate should be used to set any emissions
cap (26).
The commenters also commented on the approach as currently
proposed. They made the following suggestions:
1. Only a maximum limit for a designated averaging set as a whole
should be considered rather than the proposed maximum allowable
emission limits for each averaging unit in the designated set (10);
2. The enforceable limit for the designated set could be established
by the same demonstration used to satisfy the equation expressed at
N.J.A.C. 7:27-19.6(b)5, or the TPEE < TPAE equation (10);
3. Because ozone non-attainment is a regional problem, possible local
adverse air quality impacts due to "high emitters" in the set would not
unduly impact the entire region (10);
4. Eliminating the unit-by-unit maximum allowable emission rate
limitation would provide additional operational flexibility, reduce administrative requirements for both the Department and the source owner,
and achieve the desired air quality improvement (10);
5. The proposed averaging guidelines penalize a source for taking a
"low emitting" unit off-line, which, while decreasing the emissions from
the utility as a whole, would cause a violation of the averaging system
(10);
6. The most efficient averaging plan would require an enforceable
maximum limit for the designated set as a whole rather than establishing
limits for each averaging unit (10);
7. Facilities should have the flexibility to operate individual units in
excess of their maximum allowable emission rates so long as the actual
emissions averaged over the appropriate time period (that is, daily or
30-day) are less than or equal to the applicable standard, thereby allowing
the consideration of non-operational time in detennining compliance
(10);
8. The restrictions that were included in the proposed averaging plan
discourage participation in such a plan (12);
9. The requirements for individual units to accept the maximum limit
used in the demonstration equation as the enforceable limit are unneces-
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sarily burdensome and create disincentives to environmentally-beneficial
decision making (12);
10. The two-tiered approach would create technical violations where
there is no detriment to the environment and would discourage the
operation of well-controlled units at times when their capacity might be
needed for the good of the general public (12);
11. Once it has been demonstrated that the designated set can comply
with the system-wide average, operators should have the flexibility to
operate them in any manner, as long as the system-wide average is
complied with (12);
12. The two-tiered approach makes the plan more trouble than it is
worth by compounding individual conservative approaches resulting in
an overly-conservative plan (12);
13. The compliance demonstration requirements of N.J.A.C.
7:27-19.6(d)1 and 2 should be based on daily demonstrations of compliance, rather than the proposed establishment of higher and lower
operational limits for the individual units (12); and
14. Additional flexibility in the source-specific emission limits required
by NJ.A.C. 7:27-19.6(d)1 be included in the final regulations. This
flexibility would allow operation of a source even if it exceeds the set
limits of an averaging plan as long as the source's emissions are below
the NO x RACf limits (12).
The commenters then recommended the following changes to the
language contained in N.J.A.C. 7:27-19.6 to accommodate their concerns:
1. N.J.A.C. 7:27-19.6(b)4: "The maximum NO. emission rate, which
the owner or operator proposes to assign each averaging unit, for the
purposes of making the demonstration required by (b)5 below, expressed
in pounds per million BTU." (12)
2. N.J.A.C. 7:27-19.6(c)l: "Each averaging unit can be reasonably
expected to satisfy the maximum NO. emission rate which the owner
or operator proposed under (b)4 above for that averaging unit."
3. N.J.A.C. 7:27-19.6(c)3: This paragraph should be omitted, or required compliance with the applicable limits in this subchapter only, not
limits "assigned" under N.J.A.C. 7:27-19.6(b)4. (12)
4. N.J.A.C. 7:27-19.6(d)l: This subsection should be omitted. (12)
5. N.J.A.C. 7:27-19.6(i): "... or from any averaging unit ..." should
be omitted. (12)
6. N.J.A.C. 7:27-19.6(i): A new subsection should be inserted here
which reads:
IMPORTANT
"If, at any time, the actual NO. emissions from an averaging unit

exceeds the maximum emission rate assigned for that unit under (b)4,
the owner or operator shall notify the Department of such event at such
time as quarterly reports under (h) are submitted. The Department
reserves the right to request the owner or operator to resubmit an
application for approval of an averaging plan under (b) if such action
is deemed warranted by the significance, frequency or duration of such
exceedances." (12)
RESPONSE: The Department spent a significant amount of time
meeting with the workgroup in developing this section of the rules. The
option of establishing a system-wide cap in lieu of the averaging system
as proposed in the rule was discussed. However, this approach was not
sufficiently enforceable. The averaging system, as proposed, will be
enforceable because each unit can be checked for compliance by the
state and the operators with a reasonable degree of effort.
Furthermore, EPA requires maximum allowable emission rate for each
unit included in the averaging system. This avoids the emissions of
excessively high levels of NO. in one area which could lead to a localized
exceedance of the NAAQS for NO z. By maintaining control over the
maximum allowable emission rate of each unit included in the averaging
scenario, the Department can ensure such a situation would not occur.
More importantly, the Department has the ability to determine within
a reasonable time if a source is operating in compliance with all the
rules and regulations. The lack of a specific maximum allowable emission
rate for each unit in the designated set would make this impossible, since
the only way to determine compliance would be to check the average
for all units based on historical records, rather than direct observation
of a unit's on site records.
The Department also felt that the establishemnt of a cap, or allowing
units which did not operate to generate credits, could encourage sources
which are complying through the averaging provisions to operate the
unit under their control in a less environmentally-suitable manner. Typically, electric generating capacity is dispatched on an economic basis,
which tends to encourage the units with the higher emissions to be

operated more frequently, since they tend to be the cheapest units to
operate. For instance, on a day when electric demand is low, the Department prefers that units which emit less NO. be operated instead of units
which emit more NO•. The establishment of a cap would allow a facility
not to operate the low emitting sources on these days. The Department
prefers that the lower emitting unit be used more frequently.
119. COMMENT: Two commenters stated that the final rule should
allow units that have been shut down to be included in the bubble
calculations as zero-emission sources. (14, 33)
RESPONSE: Such an approach would be inconsistent with the intent
of the goal of the rule which is to reduce the emissions of NO. on a
BTU-weighted basis encouraging energy efficient generation. This is also
inconsistent with the concept of RACT which is to reasonably reduce
emissions from operating sources.
120. COMMENT: The commenter stated that the Department should
review and revise N.J.A.C. 7:27-19.6 to ensure that its provisions are
applicable to, and usable by, other regulated source categories besides
electric utility generators by allowing use of appropriate or applicable
units of measure. (19)
RESPONSE: The Department feels that the section, as currently
written, is usable by any source. The specification of maximum allowable
emission rates, both by the regulated community and by the rule, can
be converted from one unit to another (that is, ppm to lbs/MMBTU)
and that this should enable any source to take advantage of the provisions
of this section.
121. COMMENT: The commenter stated that the emissions averaging
requirements of N.J.A.C. 7:27-19.6(e) should include provisions that
would allow owners or operators of electric glass melting furnaces (and
furnaces whose primary heat input is electricity) to average NO.
emissions between types of furnaces. Alternatively, the reductions in
NO. emissions for these units shuould be based on fossil fuel component
of their energy production. (11)
RESPONSE: Provided that the change from fossil fuel firing to electric
melt was done after 1990, the reductions in emissions from the change
of energy source would be creditable under N.J.A.C. 7:27-19.6. Any
changes which occurred before that time would not be creditable, since
the source did not actually obtain any reductions in the time period
regulated by the CAA. This is similar to the EPA policy on gas use
on units which were fixed by oil and coal.
122. COMMENT: EPA stated that averaging across regions without
considering differences in attainment/non-attainment designations and
the generation of emission offsets under N.J.A.C. 7:27-19.6 is not factored into the averaging provisions. The commenter added that such
averaging is extremely difficult to enforce on a real-time basis. (26)
RESPONSE: The averaging provisions of N.J.A.C. 7:27-19.6 do not
generate offsets that could be used for new sources pursuant to NJ.A.C.
7:27-18. This section only allows for the averaging of emissions from
several existing sources for compliance with RACf requirements. All
of New Jersey, except for three counties, is a severe ozone non-attainment area. Consequently, New Jersey has elected to allow these averaging provisions to be used on a statewide basis. Emissions from anyone
unit can not, however, exceed the limits established pursuant to N.J.A.C.
7:27-19.6(b)4. The recordkeeping requirements at N.J.A.C. 7:27-19.6(g)
have been established to facilitate enforcement.
123. COMMENT: One commenter stated that the Summary on
N.J.A.C. 7:27-19.6 should be clarified to indicate that "actual emissions"
instead of "total emissions" cannot be exceeded by the emissions of the
units averaged together. The commenter questioned if applicable limit
is applied to actual emission or "total peak estimated emissions" (TPEE).
(26)
RESPONSE: The intent of N.J.A.C. 7:27-19.6 is to average the actual
emissions from all sources included in the designated set. The compliance
demonstration must show that the actual emissions from this set is less
than the emissions would have been had each unit in the set complied
with the source specific emission rates. The total peak estimated
emissions are only used in the initial demonstration to the Department
to make clear that the set is able to comply with the averaging scheme.
124. COMMENT: One commenter stated that a source currently
covered by a permit with a Federally enforceable emission rate which
is less than the emission rate defined as NO. RACT in the proposed
rule should be allowed to take credit for the difference between the
existing Federally-enforceable emission rate and the NO. RACf
emission rate, and use that difference in an averaging plan approved
under N.J.A.C. 7:27-19.6. (14)
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RESPONSE: The Department concurs with this comment, and notes
that the rule, as written, allows this.
125. COMMENT: EPA has stated that the provisions of N.J.A.C.
7:27-19.6 should be acceptable to EPA. (26)
RESPONSE: The Department agrees with this comment.
126. COMMENT: EPA raised two concerns regarding the integration
of averaging plans and Federal requirements. The concerns raised were:
1. EPA should approve each averaging plan issued pursuant to
N.J.A.C. 7:27-19.6 as an amendment to the State Implementation Plan;
and
2. N.J.A.C. 7:27-19.6 contains no provision to ensure that major new
and modified sources meet LAER or BACf (that is, there is no way
to "emission average" out of LAER or BACf).
EPA further questioned if the intent of this section was to provide
a blanket exemption from the Federal requirement for BACf, LAER,
NSPS, NESHAPS or PSD requirements. (26)
RESPONSE: The Department feels that averaging plans approved
under this section do not have to be incorporated into the State Implementation Plan because the averaging provisions are sufficiently
limited and defined to give reproducible determination of compliance.
The Department has already analyzed the impacts of allowing sources
to average when the rule was proposed, and requiring each averaging
plan to be incorporated into the SIP would place an undue administrative
burden on the Department, EPA, and the regulated community.
The provisions at NJ.A.C. 7:27-19.6(a) only relieve a source from
complying with the emission limits contained in N.JA.C. 7:27-19. They
do not relieve the source from the requirement to comply with emissions
limitations in other subchapters of this chapter, Federal New Source
Performance Standards, BACf and/or LAER requirements under
NJ.A.C. 7:27-18, or any other emission limit which may apply to the
source.
127. COMMENT: One commenter stated that N.J.A.C. 7:27-19.6(b)
actually required both daily and hourly monitoring of emissions. The
commenter requested that a daily demonstration time period be applied.
(25)
RESPONSE: The language in this subsection has been revised to make
it clear that the demonstration of compliance with the plan is to be done
on a calendar day basis.
128. COMMENT: EPA recommended that the maximum emission
capacity cited at N.J.A.C. 7:27-19.6(b) be changed to historic actual. EPA
recommended using the following formula to calculate the sum, over
all averaging units, of each units' product of historic actual production
and RACf allowable emissions:
Emission CAP = ~i=l-n RACf allowable X Production actual
Alternatively, the commenter also recommeded the following:
Another acceptable approach is to set up a program that ensures that
the following constraint is met:
~i=Vn RACT allowable X Actual production ~
~i=l-n Emission Factor; X Actual Production;
Where i = sources up to "n" sources that are included in trade.
The commenter stated that actual historical production figures should
use the New Source Review definition of "Actual Emissions." (26)
RESPONSE: The Department believes that the method proposed in
the rule at N.J.A.C. 7:27-19.6(d)2 is equivalent to the second option
noted above. The sum of all actual emissions times the actual production
is equivalent to the calculation of actual NO. emissions from all sources
included in the averaging scheme without limiting the method by which
these emissions are calculated. The sum of all allowable emissions times
actual production data is what the first sum is compared against.
129. COMMENT: Several commenters submitted comments regarding
the demonstration required under N.J.A.C. 7:27-19.6(b) before an
averaging plan can be approved. The commenters stated that, as worded,
the provision incorrectly indicates that the demonstration must indicate
that the averaging plan must be complied with on an hourly basis. (12)
The commenters stated that this demonstration should require a demonstration that compliance can be achieved on a 24-hour basis and
submitted the following recommendations for language changes to incorporate this concept:
N.J.A.C. 7:27-19.6(b)2-The maximum gross heat input rate of each
averaging unit, expressed in million BTU per [hour] day. (25)
NJ.A.C. 7:27-19.6(b)4-The daily average maximum allowable NO.
emission rate which the owner or operator proposes to impose on each
averaging unit, expressed in pounds per million BTU. (25)
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N.J.A.C. 7:27-19.6(b)5-A demonstration that in operating at their
daily maximum gross heat input rates, all of the averaging units together
would satisfy the following equation:
TPEE ~ TPAE
i. TPEE means total peak estimated emissions, and is equal to the
sum of the peak daily estimated emissions for each averaging unit. The
peak estimated emissions for each averaging unit equals the daily average
maximum allowable emission rate set forth in (b)4 above for that averaging unit, multiplied by the daily maximum gross heat input rate listed
in (b)2 above for that averaging unit; and
ii. TPAE means total peak allowable emissions, and is equal to the
sum of the [total] peak daily allowable emissions for each averaging unit.
The peak daily allowable emissions for each averaging unit equal the
applicable NO. emission limit set forth in N.J.A.C. 7:27-19.4, 19.5, 19.7,
19.8, 19.9, or 19.10 for that averaging unit, multipled by the daily
maximum gross heat input rate listed in (b)2 above for that averaging
unit; (25)
RESPONSE: The Department agrees with the intent of the commenters. The Department has not made the changes recommended by
the commenters, however, but instead clarified the provisions of N.J.A.C.
7:27-19.6(b) to clearly indicate the 24 hour time period over which the
demonstration is required.
130. COMMENT: One commenter stated that the requirements of
N.J.A.C. 7:27-19.6(c)4 are too broad because they require the determination of "any other environmental impact." The commenter stated that
this term must be concisely defined or the passage deleted. The commenter believes the proposed language at N.J.A.C. 7:27-19.6(c)4 should
be revised as follows:
(c)4 Emission from any averaging unit exceeding the applicable
NO. emissions limit under N.J.A.C. 7:27-19.4 or 19.5 will not cause or
[materially] significantly contribute to an exceedance of the NAAQS for
nitrogen dioxide. [or any other environmental impact inconsistent with
the purposes of this chapter, the Air Pollution Control Act, N.J.S.A.
26:2(c)(l) et seq., or the Clean Air Act, 42 U.S.C. 7401 et seq.] (25)
RESPONSE: The Department has revised the wording of NJ.A.C.
7:27-19.6(c)4 to reference N.J.A.C. 7:27-18.4 which provides detail on
determining a significant air quality impact analysis and has added the
definition of the term "significant air quality impact" at N.J.A.C.
7:27-19.1. The reference to other State and Federal requirements is
necessary to ensure that each unit will not violate other environmental
standards.
131. COMMENT: EPA stated that N.J.A.C. 7:27-19.6(d)2 does not
match the other constraints in the previous sections (that is, N.J.A.C.
7:27-19.6(c). EPA stated that this equation seems much closer to what
might be approvable, but it is unclear how it relates to the other
constraints. (26)
RESPONSE: The constraints at N.J.A.C. 7:27-19.6(c) are for the
demonstration to the Department that the owner or operator of the
sources covered under the averaging plan will be able to comply with
that plan. The Department felt that this demonstration was necessary
before allowing any owner or operator to take advantage of the
provisions of this section. The provisions of N.J.A.C. 7:27-19.6(d)2 are
the ones which are used to demonstrate compliance with the averaging
plan after it has been approved by the Department.
132. COMMENT: Several commenters commented on the continuous
emissions monitoring requirements contained in N.J.A.C. 7:27-19.6(e).
Their comments were:
1. Alternatives for continuous emissions monitors, including
parametric monitoring, should be allowed (12, 32);
2. Specific alternative emission limits for each unit should be allowed
(surrogate operating patterns) as an alternative to continuous emissions
monitors for those units (12);
3. The requirement for a continuous emissions monitors is too
burdensome (3, 32); and
4. The availability of the emissions averaging program should not be
dependent on incurring costs to implement continuous emissions
monitors which are not otherwise required by the rule, that is glass
melting furnaces relying on electricity as a primary energy source. Instead, the commenter believes that final regulations should allow owners
and operators of sources not otherwise required to employ continuous
emissions monitors to USe reasonable alternative means for monitoring,
projecting or calculating NO. emissions as required under this section.
(19)
Several commenters then recommended the following change to
N.J.A.C. 7:27-19.6(e):
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"The owner or operator of the designated set shall calculate the
NO. emissions of each averaging unit using data from a method based
on knowledge of the process or other method acceptable to the Department or using data from a continuous emissions monitoring system...."
(13, 15, 18, 27, 32)
RESPONSE: The credibility of an emissions averaging approach depends on reliable and accurate data. The Department has determined
therefore, that for emissions averaging programs, data should generally
be obtained from a continuous emissions monitoring system. The
provisions of NJ.A.C. 7:27-19.18 have, however, been modified to allow
limited installation of alternatives to CEMs when such can provide
sufficient data and are consistent with EPA's Enhanced Monitoring
Guidance. The rules now state that peak daily heat input rate should
be used. This term is identified in N.J.A.C. 7:27-19.6(b)5. Additionally,
the term "peak daily heat input rate" and reference to N.J.A.C.
7:27-19.6(b)5 has replaced the term and reference "maximum heat input
rate" and N.J.A.C. 7:27-19.6(b)2, respectively, in the adopted rule.
133. COMMENT: One commenter stated that at the end of the
second sentence in N.J.A.C. 7:27-19.6(e), the reference to limited installation of continuous emission monitoring systems should indicate
N.J.A.C. 7:27-19.18(e), not N.J.A.C. 7:27-19.18(d). (25)
RESPONSE: The commenter is correct, N.J.A.C. 7:27-19.18(e) contains the conditions for approval. This has been changed in the adopted
rule.
134. COMMENT: One commenter stated that a 30-day block period
should be used during the non-ozone season instead of the 30-day rolling
average at N.J.A.C. 7:27-19.6(f)2 in order to be less burdensome for a
source and provide equal rule effectiveness. (14)
RESPONSE: The Department specified a 30-day rolling average during the non-ozone season to be consistent with the requirements of the
Title IV regulations which require that compliance be based on a 30day rolling average period. A rolling average is a more stringent requirement than a block average, and State regulations cannot be less stringent
than Federal regulations.
135. COMMENT: One commenter questioned how a source would
obtain EPA approval for the format of its log book as required at
N.J.A.C. 7:27-19.6(g). (3)
RESPONSE: The approval has been simplified upon adoption in that
only the Department (and not EPA) has to approve the format of the
log book.
136. COMMENT: EPA stated that some method of ensuring data
accuracy for the information collected pursuant to N.J.A.C. 7:27-19.6(g)
needs to be included. The EPA commenter also stated that it is unclear
what the averaging time for the data or the frequency of data collection
is. (26)
RESPONSE: The frequency of data collection is noted in N.J.A.C.
7:27-19.6(f)1 and 2. The accuracy of the information to be recorded is
controlled under the constraints of N.J.A.C. 7:27-19.6(e) which requires
the use of a continuous emissions monitoring system.
137. COMMENT: One commenter questioned ifN.J.A.C. 7:27-19.6(h)
would relieve a source of the reporting obligations contained in N.J.A.C.
7:27-1. (3)
RESPONSE: The quarterly reports required under NJ.A.C.
7:27-19.6(h) do not relieve a source from other reporting obligations.
It is unclear what reporting obligations the commenter is referring to.
138. COMMENT: One commenter questioned if N.J.A.C. 7:27-19.6(i)
was limited to owners or operators of electric generating utilities. (3)
RESPONSE: Yes, however, the definition of electric generating utilities has been revised upon adoption to include municipal electric generating facilities.
139. COMMENT: One commenter questioned if notice required at
N.J.A.C. 7:27-19.6(i) must be sent only to the appropriate address listed
at N.J.A.C. 7:27-19.6(1) or must it also be sent, within two days, to the
address identified in N.J.A.C. 7:27-19.6(k). (3)
RESPONSE: The notification required under N.J.A.C. 7:27-19.6(i)
need only be submitted to the appropriate address listed at N.J.A.C.
7:27-19.6(1).
140. COMMENT: One commenter supported provisions for
catastrophic failure at NJ.A.C. 7:27-19.6(j), but stated that periods of
planned maintenance outages should also be included so that compliance
with the average is not jeopardized during planned maintenance outages.
(14)
RESPONSE: The catastrophic failure section has not been expanded
to cover routine outages since these occur during the non-ozone season
when demand for electricity is at a minimum. This relatively low demand

for electricity and the foreknowledge of the shutdown should allow the
utility to comply with the 30-day non-ozone season averaging period with
the remaining units under its control.
141. COMMENT: EPA stated that it is unclear how the provisions
of N.J.A.C. 7:27-19.6(j) not allowing low emitting units to be closed and
high emitting units to continue operation is enforceable for short term
curtailments, and possibly also for long-term shutdowns. EPA also questioned that if this were enforceable, would it solve the problems of not
having the low-emitting unit to offset higher emitting units? (26)
RESPONSE: The provisions of N.J.A.C. 7:27-19.6(j) are only for
catastrophic circumstances that are sudden and reasonably unforeseeable
beyond the utilities' control, and only for "low emitters," units for which
the NO. emission rate specified in the Emissions Averaging Plan are
less than the applicable maximum allowable NO. emission rate. It is
anticipated that this provision would be used infrequently. The
burdensome immediate notification that is required as well as the recordkeeping requirements are intended to prevent the use of this
provision for planned outages. This provision is necessary to eliminate
the conflict a utility would face during an unforseen event to continue
operation or to shutdown rather than risk the severe criminal consequences of being out of compliance.
142. COMMENT: One commenter stated that in order to avoid overly-burdensome reporting, the final rule should allow facsimile or certified
mail reporting of non-compliance instead of the proposed hand delivery
of this information, as required by N.J.A.C. 7:27-19.6(j). (14)
RESPONSE: The wording in the rule requiring delivery of the notification was included to stress that the notice should be received by the
Department, as opposed to sent to the Department, on the required
date. The notification delivered under this section may be by facsimile
or courier, at the discretion of the owner or operator of the source.
143. COMMENT: Two commenters stated that the report of noncompliance required by N.J.A.C. 7:27-19.6(j) should consist of a verbal
notification within two days followed by a certified written report within
30 days. The commenters stated that this approach is needed because
of the necessity to certify such a report of violation by at least a corporate
vice-president. (15, 27)
RESPONSE: This subsection has been revised to require that a report
of non-compliance consist of a written preliminary notice to the Department on the second full working day following the incident, followed
by a statement certifying the information contained in the preliminary
notice.
144. COMMENT: One commenter stated that they may be required
to operate their units above their normal maximum power output rating
(that is, beyond the normal maximum allowable NO. emission rate
imposed by the owner or operator upon each averaging unit). The
commenter requested a limited exemption from the emission limitation
for the set of units designated in the averaging plan if one or more of
the designated units operates above their normal maximum power output
rating. The commenter recommended the following language change to
N.J.A.C. 7:27-19.6(k):
(k) An electric generating utility operating under the condition of
maximum emergency generation may exempt certain units operating
above the maximum normal power output rating from an averaging
demonstration under N.J.A.C. 7:27-19.6 for the duration of the maximum
emergency generation alert, provided that within two (2) working days,
the utility shall deliver the following information to the Department:
i. A certification from the utility confirming the maximum emergency
generation alert;
ii. A listing of any generating unit that operated above its maximum
normal power output rating during the alert; and
iii. The duration of the maximum emergency generation. (25)
RESPONSE: The Department will propose an amendment to this rule
to allow for an exemption from the averaging provisions during maximum
emergency generation (MEG) alerts. The Department will include
provisions which will limit the amount of times that a utility may take
advantage of this provision without having to account for the emissions
which are generated during these alerts.
N,J.A.C. 7:27-19.7 Non-utility boilers
145. COMMENT: Several commenters stated that any existing nonutility boiler with specific design or dimensional constraints that either
prevents installation of low NO. burners, flue gas recirculation or overfire
air, or where such installations will result in costs exceeding $1500/ton
of NO. reduction should be exempt from the NO. emission limits
provided in Table 5 or 6 of NJ.A.C. 7:27-19.7(b) and (c). The commenters stated that these conditions should be documented to the
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Department in the facility's compliance plan and the boilers should be
subject to compliance under N.J.A.C. 7:27-19.7(a). Non-utility boilers are
smaller than utility boilers and have fewer control options available. In
particular, many non-utility boiler houses have no available space to allow
external devices or allow major boiler modifications without incurring
unreasonable costs (for example, combustion modifications that result
in a longer flame length may be limited by the requirement to avoid
flame contact against the boiler's walls). (1, 15, 27)
RESPONSE: The Department believes that the rates specified are
attainable for most boilers. However, N.J.A.C. 7:27-19.13(a)2 has been
included, which allows for the determination of an alternative maximum
allowable emission rate if the owner or operator of a source demonstrate
that it can not comply with the provisions of this subchapter using RACT.
The Department refrained from specifying any dollar per ton number
above which a technology is not considered to be RACT.
146. COMMENT: Two commenters stated that any boiler covered
under NJ.A.C. 7:27-19.7 that has low NO, burners installed in combination with overfire air or flue gas recirculation should be deemed to be
operating in compliance with the emission rates provided in either Table
5 or 6, regardless of the results of stack testing completed under N.J.A.C.
7:27-19.17. The commenters stated that this clause is necessary because
the nitrogen content of commercial fuel (a significant factor in the rate
of NO, formation) is variable, is currently not regulated by the Department, and can therefore not be controlled by the regulated industry.
(1, 15, 27)
RESPONSE: The intent of the rule is to reduce air pollution. The
spirit of the rule is not to specify a technology as meeting the requirements of RACT, but instead has specified an emission limitation which
is deemed to be RACT. This is a more flexible concept of RACT which
allows the consideration of costs of control technologies along with the
expected emissions reductions. If the owner or operator of a source
demonstrate that he is unable to comply with the emission limitations
in this subchapter, provisions have been included at N.J.A.C.
7:27-19.13(a)2 which offer a means for obtaining an alternate RACT
emission limit.
147. COMMENT: One commenter stated that the Department should
revise N.J.A.C. 7:27-19.7 to specify that the use of natural gas with no
additional controls, No.2 fuel oil with a low-NO, burner, and other liquid
fuels with both low-NO, burners and flue gas recirculation, should be
defined as compliance with the RACT requirements for non-utility
boilers. The commenter stated that since a technology equivalent has
been defined in the rule as RACT, the installation of this equipment
should insure that these requirements will be met. (16)
RESPONSE: Designating a technology standard as RACT is not
consistent with the spirit of the rule. The varying nature of the sources
regulated and the variations in efficiency of the technology installed make
it difficult for the Department to predict the benefits of a rule which
requires the installation of a specific technology. As several commenters
have pointed out, No, control technology costs are rapidly changing.
Numericallimits are necessary to allow sources to use alternative technologies and to be able to trade any excess reductions by establishing a
ceiling below which emission reductions are creditable for averaging.
148. COMMENT: The commenter stated that flue gas techniques
other than flue gas recirculation may have some effect on the removal
of NO, in burners using Nos. 4, 5, and 6 fuel oils. The commenter added
that for some burners, the use of 20 percent flue gas recirculation limit
mentioned in the preamble to the rule may result in safety concerns.
(4)
RESPONSE: The Department was aware of the potential impacts of
specifying a minimum flue gas recirculation percentage, and therefore
only specified emission limits. If the owner or operator of a boiler
demonstrates that a particular boiler is unable to comply with the
emission limits specified in this subchapter without incurring unreasonable costs or causing possible safety violations, then the owner or
operator of such a boiler may obtain an alternative RACT emission rate
under N.J.A.C. 7:27-19.13(a)2.
149. COMMENT: One commenter stated that the compliance costs
for utility and non-utility boilers will be dissimilar because non-utility
boilers are typically: (1) operated at lower utilization rates, and (2)
significantly smaller units than utility boilers. (16)
RESPONSE: The Department has taken the size and utilization rate
of boilers into account by providing an exemption from the requirements
of subchapter 19 for any boiler which is located at a facility which has
the potential to emit less than 25 tons of NO, per year and 147 pounds
of NO, per day. If the boiler is located at a facility which emits greater
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than these de minimis levels, then the boiler must install RACf. The
cost basis for non-utility boilers was taken from both the CARB RACf
analysis and the EPA's ACT document for industrial, commerical and
institutional boilers, and is consistent with both documents.
150. COMMENT: The commenter stated that the Department should
be aware that US EPA is proposing in its draft Alternative Control
Techniques (ACf) documents for industrial, commercial and institutional boilers less stringent emission limits than those in this regulation
(for exapmle, coal, dry bottom, tangentially fired-OA5 lb/MMBTU; facefired boilers-0.55 Ib/MMBTU; natural gas, tangentially fired-0.2 lb/
MMBTU; natural gas, face-fired boilers-0.3 Ib/MMBTU). (26)
RESPONSE: The Department is currently reviewing the latest ACT
document and will propose changes to the rule if appropriate.
151. COMMENT: One commenter expressed concern that stand-by
boilers are to be held to the same performance standards as all other
boilers. The commenter stated that the Department should recognize
the high incremental cost of compliance for boilers which may be
operated on a limited basis. Specifically, the commenter stated that a
0.28 Ib/MMBTU hourly emission rate may be unachievable for some of
their boilers using number 6 fuel oil (0.30 lb/MMBTU would be
achievable), and requested clarification over the application for an
alternative maximum limit under 19. 13(a)2. (30)
RESPONSE: The Department has revised the definition of an
emergency generator to include steam generators. The alteration of this
definition will exempt any boilers which are used only when the normal
source of steam for the facility has been rendered inoperable due to
circumstances beyond the control of the owner or operator of the boiler.
Such use must be limited to 500 hours per year through conditions on
a permit.
152. COMMENT: One commenter requested that the Department
incorporate additional flexibility into the regulations so that the impacts
to "grandfathered" boilers would be minimized. Specifically, the commenter questioned if their permit could be revised so that their older
boilers would not be required to meet the NO, RACf requirements.
The commenter's rationale for this request was that the facility did not
operate these boilers above the 50 million BTU per hour threshold even
though the design capacity of these boilers was above this threshold.
(9)
RESPONSE: The Department must regulate sources based on their
potential to emit. In order for these sources to be exempted from the
provision of subchapter 19, the owner or operator of these boilers would
have to obtain Federally-enforceable permit restrictions which limit their
potential to emit to less than 25 tons of NO, per year. Otherwise, the
boilers must comply with the emissions limits specified in the rule. Also,
since the rule must apply to all existing major facilities, those units
grandfathered from the permit requirements cannot be exempted.
153. COMMENT: One commenter stated that the way in which
N.J.A.C. 7:27-19.7 was proposed unfairly impacts facilities with older
equipment (circa 1930). The commenter added that the design capacity
of this equipment should not be the basis for the applicability of the
requirements. (9)
RESPONSE: The Department must regulate all sources under the
rule. Older major sources, which have not been regulated in the past,
and therefore have avoided the costs of controls to date, may be required
to install controls at this time to comply with the emission limits in the
rule. This will serve to level the playing field for all boilers in the State
prior to the implementation of future NO, emission limitations which
may be necessary to attain the NAAQS for ozone. Secondly, the tuneup provisions of the rule which encourage increases in efficiency for
boilers may actually result in a cost benefit to the owners and operators
of older boilers which may not be currently conducting proper
maintenance. Thirdly, the owner or operator of any source covered by
the rule may also apply for a repowering exemption under N.J.A.C.
7:27-19.13(a)2 which would allow the source to be used for a maximum
of five additional years at which time it would have to be replaced.
154. COMMENT: EPA noted that N.J.A.C. 7:27-19.7(a) does not
seem to require controls on units sized between 20 and 50 million BTU/
hr. EPA stated that a 49 MMBTU unit has the potential to emit 60
tons per year of NO,; this is not addressed in the regulation and can
represent significant emissions. (26)
RESPONSE: In developing this section of the rules, the Department
examined all sources of NO, emissions within the State and determined
that there were approximately 245 boilers in this size range and that
they contributed only about three percent of the total summer day
NO, emissions. Due to the large number of individual boilers and the
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small fraction of the total NO x emiSSIOns which they represent, the
Department believes that the requirement for an annual tune-up was
reasonable for these sources at this time. Also, actual capacity factors
for these kinds of boilers are likely to be such that most of them emit
less than 25 tons per year. If future ambient air quality modeling shows
that further reductions in NOx are needed to attain the NAAQS for
ozone, then this section will be reevaluated to determine if further
controls should be required on these sources.
155. COMMENT: Two commenters stated sources should have until
May 31, 1995 to comply with the annual combustion adjustment requirements at N.J.A.C. 7:27-19.7(a) since this is considered RACT for these
sources and the RACT deadline for compliance is May 31, 1995. The
commenters suggested that NJ.A.C. 7:27-19.7(a) be changed to indicate
the following:
(a) Beginning in calendar year 1995 [1994, the owner or. ... (15, 27)
RESPONSE: The Clean Air Act specifies that RACT shall be installed
as expeditiously as practical, but not later than May 31, 1995. The
Department believes that it is reasonable for sources covered by N.J.A.C.
7:27-19.7(a) to adjust the combustion process of these boilers beginning
in 1994.
156. COMMENT: Two commenters stated that the NOx, CO and 0
2 concentration testing that would be needed under the annual adjustment requirements of NJ.A.C. 7:27-19.7(a) is overly burdensome and
costly and could be more expensive than the costs of control devices
needed to comply with the standard. One commenter stated that sources
should be given the option to either comply with RACT limits or
complete the annual adjustments. (15, 27)
RESPONSE: The measurements required by this section need not be
conducted using the costly methods usually required when conducting
compliance tests, but may be conducted using portable equipment that
has been certified to give accurate readings.
157. COMMENT: One commenter stated that there appears to be
a typographical error in the heading to Table 5 of N.J.A.C. 7:27-19.7(b);
the heading should refer to N.J.A.C. 7:27-19.7(b), not NJ.A.C.
7:27-19.1(b). (25)
RESPONSE: The table has been revised to reflect the correct citation
of N.J.A.C. 7:27-19.7(b).
158. COMMENT: One commenter stated that the averaging time used
in determining the emissions limits in Tables 5 and 6 of N.J.A.C.
7:27-19.7(b) and (c), respectively, should be clarified. (26).
RESPONSE: The averaging time applied to the limits in Table 5 or
6 varies depending upon the method used to demonstrate compliance
with those emission limits. If the source has installed a continuous
emissions monitoring system, then the averaging period is 24 hours. If
the source is demonstrating compliance through stack testing, then the
emission limits are compared against the average of three one-hour stack
tests. This is set forth at N.J.A.C. 7:27-19.15.
159. COMMENT: The commenter stated that some small industrial
boilers that were designed to have a high BTU per cubic foot furnace
volume classification (for example, package units and railroad-transportable units) may have difficulty meeting the standard for NOx reduction
called for at N.J.A.C. 7:27-19.7(b) and (c). (2)
RESPONSE: See the response to Comment 161. Also, provisions were
included at N.J.A.C. 7:27-19.13(a)2 which would allow for the specification of an alternative RACT limit to which these smaller boilers could
comply.
160. COMMENT: Several commenters stated that the emission limits
in Table 5 of N.J.A.C. 7:27-19.7(b) should be no more stringent than
those of Table 6 without N.J.A.C. 7:27-19.7(c). The commenters noted
that the limits defining sizes for non-utility boilers vary between Tables
5 and 6, resulting in more stringent limits for smaller boilers than for
large boilers. (1, 15, 27)
RESPONSE: The emission limits specified for the smaller boilers
regulated under NJ.A.C. 7:27-19.7(b) are consistent with the emission
limits adopted by the California Air Resources Board (CARB) as being
RACT for this size of boiler. The smaller units tend to generate less
heat and therefore generate less NOx than the large boilers.
161. COMMENT: One commenter stated that the majority of utility
boilers are "field erected" units designed and built for a specific site,
and the majority of industrial units are "package boilers" which were
preassembled to some degree and shipped to the site. The commenter
stated that the dissimilarity of the utility and non-utility units precludes
an equivalent approach in their regulation as set forth at N.J.A.C.
7:27-19.7(c). (16)

RESPONSE: In setting the emission limits for non-utility boilers, the
Department used the data contained in the CARB RACT recommendations, as well as information contained in the industrial boiler ACT issued
by the EPA. Both sources support the emission limits specified in Table
6. However, provisions were included at N.J.A.C. 7:27-19.13(a)2 which
allow for the specification of an alternative maximum allowable emission
rate if the owner or operator of the sources shows it can not comply
with the emission limits specified in Table 6.
162. COMMENT: One commenter questioned the technical basis for
the emission limits specified in Table 6 of N.J.A.C. 7:27-19.7(c). (30)
RESPONSE: The emission limits set forth in Table 6 were based on
a report prepared for the EPA titled "Evaluating and Costing of
NOx Control for Existing Utility Boilers in the NESCAUM Region," and
subsequently issued by the EPA as an ACT. Any larger boiler which
is greater than 100 MMBTUlhr should be able to comply with these
limits.
NJ.A.C. 7:27-19.8 Stationary internal combustion engines
163. COMMENT: One commenter recommended emissions limits
from the California district rules for stationary internal combustion
engines that are more representative of the control capabilities of commercially achievable technology (the commenter included excerpts from
several California district rules in the written comments). (7)
RESPONSE: In developing this rule, the Department was aware of
the requirements for internal combustion engines in California. However,
the California rule virtually outlaws the use of liquid fuels in these
engines, which the Department did not wish to do. The California
regulations also disregarded the impact the control technologies may
have on CO emissions from these sources, which the Department is
concerned with keeping to a minimum. Some of the technologies required by the California rules also have other environmental impacts
associated with them, such as the use of ammonia (a hazardous
chemical). At this stage in the development of a total NO x reduction
strategy to attain the NAAQS for ozone, the Department believes that
the limits currently specified in the rule appropriately represent RACT
for sources located in New Jersey.
164. COMMENT: One commenter stated that many of the natural
gas-fired, large bore, low rpm internal combustion engines used by the
natural gas pipeline industry are over 50 years old, and that the cleanburn retrofitting specified under the RACT-level controls required by
N.J.A.C. 7:27-19.8 may not be a readily attainable adaptation. The
commenter suggested that an intermediate step for these engines involves
the addition of parametric control modifications. The commenter stated
that these controls would enable the monitoring and control of air-tofuel ratios and engine timings, and the minimizing of emissions through
changes to engine settings. The commenter stated that such a program
could reduce NO x emissions by 25 percent. (21)
RESPONSE: The Department is aware that not all of the engines
mentioned by the commenter will be able to comply with the emission
limits set forth at N.J.A.C. 7:27-19.8(b) by using technology which meets
the definition of RACT. Provisions have been included at N.J.A.C.
7:27-19.13(a)2 allowing for the specification of an alternative RACT
emission rate. The limits in the rule were based on information contained
in the EPA ACT for internal combustion engines and a study prepared
by the Natural Gas Research Institute which examined the NOx reduction
potention for gas pipeline compressor engines.
165. COMMENT: One commenter stated that the proposed standard
of 1.5 gmlhp-hr found at N.J.A.C. 7:27-19.8(a) is below some of the
documented levels of performance among engines of the same or different models and does not take into consideration changes that must
occur over time. The commenter added that experience using nonselective catalytic reduction (NSCR) on pipeline compressors and
cyclically loaded engines is very limited, and its level of performance
will be uncertain until actually placed into operation. The commenter
stated that many owners may seek approval of a proposed NSCR system
under NJ.A.C. 7:27-19.13(a)2 for an alternative maximum allowable
emission rate, and that such actions would defeat the administrative
efficiencies of a single numerical standard. The commenter recommended that the proposed standard of 1.5 gmlhp-hr be increased to a
more realistic value (5.0 gmlhp-hr) by revising N.J.A.C. 7:27-19.8(a) as
follows:
(a) The owner or operator of a rich-burn stationary internal combustion engine capable of producing an output of more than 500 horsepower,
fueled by gaseous fuel, shall cause it to emit no more than 5.0 grams
of NOx per horsepower hour when using non-selective catalytic reduction

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 NJ.R. 5975)

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION
(NSCR). If NSCR cannot be installed on an engine, the owner or
operator must comply with Section 7:27-19.13. (32)
RESPONSE: The Department disagrees. In reviewing the ACT document prepared by the EPA, which examines all control technologies
applicable to internal combustion engines, the Department has determined that 1.5 gmlhp-hr represents RACT for internal combustion
engines. For reasons discussed in the response to Comment 146 above,
the Department will not specify anyone technology which is to be used
to comply with RACT.
166. COMMENT: One commenter stated that the Department should
be aware that USEPA is proposing in its draft Alternative Control
Techniques documents for stationary internal combustion engines less
stringent emission limits than those specified at N.J.A.C. 7:27-19.8(a),
(b) and (c) (for example, for internal combustion engines, US EPA's
proposed limits for rich-burn and lean-burn engines is 2.0 grams/hp-hr).
(26)
RESPONSE: The Department is currently reviewing the latest version
of the ACT document. If appropriate, the emission rates for internal
combustion engines will be revised in the future.
167. COMMENT: One commenter stated that the extensive reconstruction and uncertainty of retrofit engine parts required for the
lean-burn engine requirements precludes the consideration of conversion
to clean-burn combustion as RACT for existing lean-burn engines. The
commenter suggested that alternative RACT for these engines are adjustments to the air/fuel ratio, ignition timing retard, or a combination
of these two control technologies (the commenter stated that the
NO x reductions achievable by these technologies range from 25 to 50
percent, and that the maximum effectiveness of these technologies would
be about 9.0 gm/hp-hr). The commenter suggested that N.J.A.C.
7:27-19.8(b) be revised as follows:
(b) The owner or operator of a lean-burn stationary internal combustion engine capable of producing an output of more than 500 horsepower,
fueled by gaseous fuel, shall cause it to emit no more than 9.0 grams
of NO x per horsepower hour when applying clean-burn combustion
technology. If clean-burn combustion technology is unavailable for an
engine, the owner or operator must comply with Section 7:27-19.13. (32)
RESPONSE: If, despite the utilization of reasonable control measures,
the specified RACT emission limit is not met, an alternative RACT Limit
may be requested.
N..J.A.C. 7:27-19.10 Glass furnaces
168. COMMENT: One commenter stated that there is neither
evidence nor scientific justification to conclude that the rule provisions,
as they affect glass furnaces, will enable the State to achieve the NAAQS
for ozone. (33)
RESPONSE: The proposed rule implements the Clean Air Act mandate to require the installation of RACT on all major sources of
NOx within the State. RACT implementation does not require a demonstration linking the emissions from a particular source or source
category to attainment of the NAAQS. Applicability of the rule is,
consistent with Federal law, based solely on the definition of a major
source. Since glass furnaces are a major source of NOx in New Jersey,
they are required to install RACT technology. The Department believes
that the emission limits specified in the rule represent RACT for glass
furnaces.
169. COMMENT: One commenter proposed that N.J.A.C. 7:27-19.10
include a de minimis level for the fossil fuel energy contribution below
which NO x reductions would not be required. (11)
RESPONSE: The Department agrees and has indicated at N.J.A.C.
7:27-19.2 the percentage of heat input which must come from fossil fuel,
as reflected in the furnace's potential to emit, for the furnace to be
subject to this subchapter.
170. COMMENT: One commenter requested confirmation that
NJ.A.C. 7:27-19.10 does not apply to tableware glass manufacturing
furnaces, and guidance on the Department's future plans for regulating
these furnaces. The commenter recommended that the same reasoning
used in the development of the proposed regulations to borosilicate
recipe glass should be applied to tableware glass. While the commenter
prefers the inclusion of tableware glass manufacturing in the NO, regulations with defined standards, should this not occur, the commenter
req uested that tableware glass manufacturing furnaces be expressly exempt from these NO, regulations. In such case, the commenter suggested
the following language be added as a new subsection N.J.A.C.
7:27-19.2(g): "The provisions of this subchapter shall not apply to glass
manufacturing furnaces producing primarily tableware glass." (22)
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RESPONSE: In the development of N.J.A.C. 7:27-19.10, the Department held several meetings with representatives from glass packaging
manufacturers. The provisions in the rule are a direct result of suggestions made during these meetings. As currently written, N.J.A.C.
7:27-19.10 does not specify emission limits for glass furnaces which
produce tableware glass. However, this type of glass furnace is not
exempt from the provisions of the rule. Instead, the owner or operator
of any glass manufacturing furnace which produces tableware or flat glass
and meets the criteria specified at N.J.A.C. 7:27-19.2(c) will be required
to submit a facility-specific NOx control plan in accordance with the
provisions of N.J.A.C. 7:27-19.13.
171. COMMENT: One commenter stated that the cost effectiveness
for 10w-NOx burners for glass furnaces is much higher ($1,200-3,700/ton)
than for utility boilers. (26)
RESPONSE: There is a wide range of cost effectiveness estimates
available for low-NO, burners. The provisions in the rule have been in
effect in California for several years, where experience shows the limits
are achievable in many cases without the installation of low-NO, burners.
The Department believes that the emission limits specified in the rule
as proposed meet the definition of RACT.
172. COMMENT: One commenter raised several points regarding the
establishment of a baseline under N.J.A.C. 7:27-19.1O(c)1. The following
points were raised:
1. Sources should have the option of establishing the emissions
baseline as being the emission rate measured at any representative time
no earlier than November 15, 1990, and through means other than source
emissions testing, if such testing is impracticable; and
2. Baseline testing should only be required of a source's primary fuel,
not all fuels which may be used by the furnace, since the costs for
conducting such test would be prohibitive.
The commenter recommended the following change to NJ.A.C.
7:27-19.10(c)2i to accommodate his concerns:
(c)2i: "... from the baseline emission rate established under (c) 1
above; or ..."
The commenter went on to state that requiring a baseline to be
established through source emissions testing might force a source to
choose between (I) violating a condition of its present permit requiring
use of certain controls, in order to obtain a reading representative of
earlier NOx emissions levels, or (2) simply foregoing participation in the
averaging program. The commenter added that a source should not lose
the benefit of having implemented changes to reduce NO, emissions
earlier than required under these regulations if a reasonable method
for calculating the pre-change NOx emission levels is available. (19)
RESPONSE: The Department agrees, and has clarified N.J.A.C.
7:27-19.1O(c) accordingly.
173. COMMENT: One commenter stated that the final regulations
should retain flexibility to allow a source to use alternative reasonable
means for making the demonstration that NOx emissions have been
reduced at least 30 percent as presently afforded in proposed N.J.A.C.
7:27-19.1O(c)2ii. The commenter stated that this flexibility should include
the ability to rely on emissions tests not witnessed by representatives
from the Department so long as the source provides reasonable descriptions of any test procedures used and assurances of the accuracy of the
results and appropriate correlations for representative and comparable
furnaces. (19)
RESPONSE: In some cases, Department representatives need not be
present for tests. Any testing performed pursuant to this section must
be performed in accordance with the procedures set forth at N.J.A.C.
7:27-19.17 which requires prior Departmental approval and may require
that the Department witness the test. Any less stringent testing
procedures would jeopardize the accuracy of the data submitted the
Department.
174. COMMENT: One commenter stated that the deadlines for complying with N.J.A.C. 7:27-19.1O(d) are impossible to meet given the major
design revisions thought necessary to meet the applicable emission reductions, and time necessary to procure the necessary materials. The commenter stated that any emission limitation or plan implementation should
become effective upon completion of the first re-bricking where the
planning process for that re-bricking occurs after the effective date of
the rules. The commenter added that the rules should be made clear
that prior to such time, there would be no necessity to obtain required
permits and certificates, install the approved control technology and
comply with any emission limits. (33)
RESPONSE: In developing the rule, the Department learned from
the glass industry that a rebricking is done once every five to 10 years.
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In order to allow for the more economical installation of RACT controls,
the Department at N.J.A.C. 7:27-19.IO(d), extended the final compliance
date until May of 1997 to allow four years from the date of the proposal
(February 16, 1993) to incorporate the controls required. However, the
Department may consider extending this deadline on a case-by-case basis
where sufficient documentation has been submitted to indicate that such
an extension is warranted because of the normal rebricking schedule.
In the event of such an extension, the owner or operator of the source
must conduct an annual combustion adjustment between May 31, 1995
and the time that the furnace complies with the emission limits set forth
under NJ.A.C. 7:27-19.10.
N,J.A.C. 7:27·19.11 Incinerators (Reserved)
175. COMMENT: The commenter stated that they were concerned
and frustrated that the proposed rules did not include NO, RACT
requirements for garbage incinerators (municipal incinerators). (6)
RESPONSE: The Department understands the commenter's concerns.
However, the Department made the decision not to include specific
limitations on municipal solid waste combustors in light of the imminent
release of new emissions standards for these sources by the EPA. At
present, municipal waste combustors will still be subject to the facilityspecific NO, control plan requirements of N.J.A.C. 7:27-19.13 which will
consider the federal standards if proposed as expected.
176. COMMENT: The commenter stated that methods to reduce
NO, emissions from municipal incinerators include the separation of
nitrogen-containing wastes before incineration (a process that was determined by USEPA to be BACT for the Brooklyn Navy Yard incinerator), and the installation of control devices on the incinerator. The
commenter stated that the Department should include these approaches
when the municipal incineration regulations are proposed. (6)
RESPONSE: The Deprtment will examine available means of reducing
NO emissions from these sources if it proposes any rules which regulate
the;e sources. Under N.J.A.C. 7:27-19.13, which apply to incinerators,
the operator must evaluate such controloptions in the process of selecting
a facility-specific NO, control plan.
N,J.A.C.7:27-19.13 Facility-specific NO, emissions limits
177. COMMENT: One commenter stated that the Department should
clarify whether state-of-the-art provisions are required in an application
for an alternative emissions rate or facility-specific emissions rate under
N.J.A.C. 7:27-19.13. (14)
RESPONSE: New source State-of-the-art is not required. Existing
source RACT is required. The same analysis required under N.J.A.C.
7:27-19.3(c) applies to this section.
178. COMMENT: One commenter stated that N.J.A.C. 7:27-19.13
should be revised to allow for an extension of the deadline for RACT
installation for facilities that plan to shutdown or reconstruct the sources
regulated at N.J.A.C. 7:27-19.13(a)1 and 2. The commenter stated that
the installation of RACT controls is not economically feasible on a source
which is to be shut down or reconstructed in the near future. The
commenter recommended that the facility NO, control plan should allow
facilities that plan to shut down a source operation prior to April 30,
1999, or plan to reconstruct the source operation and install NO, control
equivalent to BACT for new sources, to delay RACT installation if an
enforceable commitment is made. The commenter recommended the
addition of NJ.A.C. 7:27-19.13(p):
(p) in lieu of complying with the RACT installation timing set forth
in (m) above, the owner or operator of a facility subject to this section
may delay RACT installation on a source operation if it is to be shutdown
or reconstructed before April 30, 1999. The owner or operator electing
to comply with this subsection shall satisfy all of the following requirements:
1. The NO, facility plan must describe how NO, emissions can be
minimized with existing equipment.
2. Before January 1, 1995, enter into a federally-enforceable agreement with the Department which prohibits the continued operation of
the source operation after April 30, 1999, unless it is reconstructed and
will meet BACT new source control requirements. (17)
RESPONSE: The Department intends to propose an amendment to
this rule in the near future which will provide repowering incentives for
units which are to be reconstructed or replaced by newer units provisions
similar to that for utility boilers. However, source shutdowns, without
replacement of the source, would have to be done prior to May 31, 1995
to avoid the RACT Limit within the rule.
179. COMMENT: Several commenters stated that the 10 tons per year
of NO, trigger limit referred to at N.J.A.C. 7:27-19.13(a)1 is inconsistent

with the CAAA and overly burdensome and should be increased to the
25 ton per year NO. emission rate specified in the Clean Air Act. The
commenters also recommended that the final rule be no more stringent
than the Clean Air Act. (14, 15, 27)
RESPONSE: The provision at N.J.A.C. 7:27-19.13(a)1 limits the
emission units subject to this section. Without this provision, a facility
would be forced to analyze all NO, emission sources within the facility,
regardless of the amount of NO, they emit. With this provision, only
emissions units greater than 10 tons need be examined. This provision
caused much confusion because of the difference in the use of the term
"source" between the Department and the EPA. When EPA (and the
Clean Air Act) refers to a source, it is referring to a facility as a whole.
When the Department uses the term "source," it is referring to a specific
source operate within a facility. A source (emissions unit) which is not
otherwise regulated by this subchapter, and which emits less than 10
tons of NO, per year, is determined to be already complying with RACT
even if the facility emissions exceed 25 tons per year.
180. COMMENT: Several commenters stated that the information
required by N.J.A.C. 7:27-19.13(a), (b), (c) and (d) to develop a facilityspecific "NO, control plan" is burdensome and will not produce a~
ditional environmental benefit. The commenters added that because thiS
review is similar to the state-of-the-art review which new facilities
permitted in the last five years have already undergone, these facilities
would pass the review specified by the RACT administration in the rule.
The commenters recommended the following revision to N.J.A.C.
7:27-19.13(0):
(0) The following are exempt from the provisions of this subchapter:
1. A facility, if the only equipment or source operation(s) at a major
facility that emit more than ten (10) tons/yr are non-utility boilers.
2. A source operation subject to 19.13(a)1 if the date of approval of
the permit authorizing the installation of the equipment or control
apparatus is less than five years from (effective date of this regulatory
revision). (15, 17, 27)
RESPONSE: Because the status of NO, control technology is rapidly
changing, a state-of-the-art review could vary considerably within five
years. The Department believes it appropriate to review all facilities
subject to this subchapter for compliance with RACT.
181. COMMENT: Several commenters suggested that N.J.A.C.
7:27-19.13(b) should be modified to allow for petitions for alternate
limitations beyond the proposed three months after the operative date
of the subchapter. The commenters stated the following reasons:
1. Sources may not know if their reduction strategy will be successful
in attaining compliance with the limitation within the three month time
frame. Hence, they should be allowed to apply for alternative emission
limits after discovering that the technology chosen to comply with the
emission limits is incapable of doing so (16);
2. Three months is insufficient time to conduct stack emission testing
to determine actual emissions and prepare engineering studies for the
selection and design of controls (15, 27); and
3. The Department may not be able to adequately review these plans
to meet the 30-day administrative completeness certification and the six
month review. (15, 27)
Several commenters suggested ways of resolving this issue:
1. Allowing an 18-month period following the operative date of this
subchapter for the submittal of these emissions plans (15, 27);
2. Using a phased-in approach (15, 27);
3. Providing extensions for the submittal of applications for RACT
control. The commenters suggested that the approval of an extension
by the Department could be contingent upon the applicant certifying
that it will install RACT technologies prior to May 31, 1995. (3, 15, 17,
27)
RESPONSE: N.J.A.C. 7:27-19.13(b) contains no date by which these
applications must be submitted to the Department. Any request for an
alternative maximum allowable emission rate may be submitted to the
Department at any time.
182. COMMENT: One commenter stated that three of their boilers
had an extensive permit modification process but would not meet the
proposed NO, emission standards for oil- or gas-firing boilers in some
instances. The commenter requested clarification that these sources
could be addressed under N.J.A.C. 7:27-19.13(b), and that these boilers
would be in compliance with the proposed NO, RACT requirements.
(34)
RESPONSE: If the owner or operator of these boilers can demonstrate
that they are unable to comply with the emission limits in this subchapter
by using reasonable methods, then that person may apply for an alterna-
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tive maximum allowable emission rate as allowed for at N.J.A.C.
7:27-19.13(a)2. Under this facility-specific analysis, the available technologies are evaluated with respect to a particular unit. However, without
having specific knowledge of the boilers in question, and not knowing
how the NO. emissions from the boilers were examined, the Department
can not make a blanket statement at this time as to whether the boilers
will comply with RACT.
183. COMMENT: One commenter stated that facility-specific NO.
emission limits approved under N.J.A.C. 7:27-19.13(b) or (c) should be
submitted to EPA for approval and incorporated as a SIP revision so
that the alternative limits are clearly enforceable. (26)
RESPONSE: N.J.A.C. 7:27-19.13 has been clarified to indicate that
alternative maximum allowable emission limits granted under N.J.A.C.
7:27-19.13(b) or (c) must be incorporated into the SIP.
184. COMMENT: One commenter stated that the case-by-case
procedure for demonstrating compliance with the alternative maximum
allowable emission limit at N.J.A.C. 7:27-19.13(c) is too complex and
overly burdensome. The commenter stated that such a demonstration
would be more appropriate for sources that have no alternative means
of compliance rather than sources that have installed the best type of
that system which is available but are still unable to meet the emission
limits established in the rule. (25)
RESPONSE: A full analysis of all available control technologies is
particularly important where a source is unable to meet the emission
limits specified in the rule. Only then can the Department make a
determination what is RACT. The Department does not intend to be
overly burdensome or evasive by the frequent employment of N.J.A.C.
7:27-19.13. NO. RACT control of air pollution is a previously unregulated
area for the Department. Analysis of available control technologies is
useful to the Department beyond the evaluation of individual RACT.
The Department remains committed to working with the regulated
community to collect and analyze data regarding the adopted emission
rates and, if necessary, will amend the rule in the future.
185. COMMENT: One commenter stated that the requirements to
identify, analyze and assess various NO. control technologies at N.J.A.C.
7:27-19.13(c) and (d) are not necessary where a RACT technology has
been identified by the Department as well as by the applicant. The
commenter recommended that N.J.A.C. 7:27-19.13(c) and (d) be revised
to require only a demonstration that the RACT system chosen represents
advances in the art of air pollution control for the type of system chosen.
(25)
RESPONSE: The Department has declined to specify one control
technology which is considered as RACT for any source. The Department specifies emission limits which constitute RACT. Therefore, before
an alternative maximum allowable emission rate can be approved, the
full analysis of all available technologies is required to demonstrate that
no reasonably available technology exists which is capable of meeting
the emission limits specified in the rule.
186. COMMENT: One commenter stated that the word "reasonably"
should precede the term "able to comply" at N.J.A.C. 7:27-19.13(c)2.
The commenter stated that this was necessary so that overly optimistic
emissions levels will not be set, thereby forcing the owner or operator
to violate the emission limitation of the designated set. The commenter
stated that this recommended change should allow the Department
discretion in giving one or more noncomplying units alternative limits,
while allowing remaining units to operate within comfortable and
reasonably attainable limits, in cases where no other reasonable equipment modifications can be made within the system. (12)
RESPONSE: The Department agrees with this commenter and has
made the suggested clarification.
187. COMMENT: One commenter stated that the requirement to
demonstrate that a source operation or item of equipment is not able
to comply with NO. RACT through any alternative means of compliance
established under N.J.A.C. 7:27-19.13(c)2, or through compliance with
an averaging plan is very onerous, and does not clearly define to what
extent the applicant will need to perform a demonstration. The commenter recommended that if a source cannot comply with the RACT
emissions limit (Table I) but can obtain certain reductions through use
of an innovative control technology, then that source should not be
included in an averaging scheme and should not be required to show
proof pursuant to N.J.A.C. 7:27-19.13(c)2. (14)
RESPONSE: The Department's purpose in including the provisions
at N.J.A.C. 7:27-19.13(c)2 was to require the applicant to examine the
possibility of complying with this subchapter through means other than
this section, since approvals under this section are required to be sub-
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mitted to EPA as a SIP revision. The demonstration required under
N.J.A.C. 7:27-19.13(c)2 will not be unduly rigorous, but should demonstrate that the applicant has examined the possibility of complying
through averaging. The Department does not intend an overly detailed
analysis of the entire system under an applicant's control before allowing
the facility to take advantage of this section.
188. COMMENT: One commenter stated that N.J.A.C. 7:27-19.13(f)
does not specify the form that the public comment should take. The
commenter recommended that written comments, not public hearings,
be required. The commenter stated that if public hearings are specified,
the Department should formally propose and promulgate the criteria to
be used in making decisions. (3)
RESPONSE: Any facility-specific NO. control plan approved under
this section must be incorporated into the State Implementation Plan
for the Attainment of the NAAQS for Ozone. Specific procedures have
been set forth by the EPA on the public comment process which must
be followed in order for the SIP revision to be accepted. This process
requires a mechanism for "public comment." This has been interpreted
to mean a public hearing, as well as the opportunity to provide written
comments. Any public hearings held by the Department would be held
in conformance with the requirements of the Administrative Procedure
Act, N.J.S.A. 52:14B-l et seq.
189. COMMENT: Two commenters questioned if the public comment
required by N.J.A.C. 7:27-19.13(f) is needed for each application for a
NO. control plan or request for an alternative maximum allowable
emission rate. The commenters recommended that the Department
should only allow public comment whenever it finds a significant degree
of public interest in a permit application or whenever the Department
determines that such comments might clarify one or more issues involved
in the decision. (15, 27)
RESPONSE: The public comment procedure must be performed for
each approval under this section. Public comment is required by the EPA
since all approvals under this section will become part of the SIP, and
the SIP must undergo a public comment process before the EPA can
accept it.
190. COMMENT: One commenter stated that the approval criteria
for NO. control plans at N.J.A.C. 7:27-19.13(g) are unclear and contain
no definitive criteria. Specifically, the commenter stated that (1) the
requirement to consider "all control technologies available" could be
interpreted to include technlogies which are not demonstrated in comparable commercial applications and should not be considered RACT;
(2) no criteria are supplied for the applicant to demonstrate that costs
for technologies not selected are "disproportionate" to the improvement
in reduction of emissions rate or to costs incurred for control of
NO. emissions by others in the owner or operator's industry; and (3)
the use of an overall control system efficiency of 90 percent as a
determining criterion for determining the application of RACT to
manufacturing processes could be interpreted as requiring a focus on
add-on technology for existing control systems, rather than an evaluation
of the overall system and its efficiency. The commenter also stated that
major investments made by industry in upgrading control systems in
anticipation of Clean Air Act requirements must be considered in making
any RACT determinations. (30)
RESPONSE: First, the provisions of N.J.A.C. 7:27-19.13(g) do not
require that the system chosen be 90 percent efficient. The Department
assumes that the commenter is referencing current EPA policies regarding the case-by-case determination of RACT for sources of VOCs. This
policy does not apply to the determination of case-by-case RACT for
sources of NO•.
The requirement to examine all control technologies available has been
included because many technologies, such as Selective Non-Catalytic
Reduction (SNCR), may be RACT for one source and not be considered
RACT for another, depending upon the specific circumstances of the
source in question. Therefore, the Department did not want to limit the
scope of the technologies required to be examined by any source seeking
an approval under this section.
The Department did not include specific dollar per ton amounts at
N.J.A.C. 7:27-19.13(g)6 because of the uncertainties with such estimates.
191. COMMENT: The commenter stated that the department could
reduce its six-month review time for plan review allowed under N.J.A.C.
7:27-19.13(g) and increase the time for industry to prepare the plans.
(17)
RESPONSE: The Department will not shorten the period of review
for routine low NO. burner applications. However, for a more com-
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plicated review, six months is the minimum amount of time needed. The
final rule allows industry to obtain a 60 day extension of the plan
deadline.
192. COMMENT: Two commenters recommended the following
change to NJ.A.C. 7:27-19.13(g)2 so that consistency would be maintained with N.J.A.C. 7:27-19.13(d)3:
2. The proposed plan or request contains all feasible control technologies available for the control of NO. emissions from the type of equipment or source operation in question.... (15, 27)
RESPONSE: The purpose of N.J.A.C. 7:27-19.13 is to enable the
Department to verify that the technologies which the owner or operator
of a source chooses not to use are either economically or technologically
infeasible to install and operate. By not requiring the owner or operator
of the source not to examine any controls which he deems infeasible,
the purpose of this section of the rule would be defeated.
193. COMMENT: One commenter stated that clarification was
needed regarding the definition of "materially contribute" at NJ.A.C.
7:27-19.13(g)6. (15, 27)
RESPONSE: The wording of this section has been clarified to refer
to "the applicable significant air quality impact level set forth in Table
1 at NJ.A.C. 7:27-18.4."
194. COMMENT: One commenter stated that the requirements at
N.J.A.C. 7:27-19.13(g)6 should not include an evaluation of "any other
environmental impacts" unless these potential impacts are defined within
the regulation. The commenter suggests revising N.J.A.C. 7:27-19.13(g)6
as follows:
Emissions [at each proposed limit] from any averaging units exceeding
the NO. emissions limit under N,J.A.C. 7:27-19.4 or 19.5 will not cause
or [materially] significantly contribute to an exceedance of the NAAQS
for nitrogen dioxide. [or any other impact inconsistent with the purposes
of this chapter, the Air Pollution Control Act, N.J.S.A. 26:2(c)1 et seq.,
or the Clean Air Act, 42 U.S.C. 7401 et seq.] (25)
RESPONSE: The Department has not made the latter change recommended by the commenter. The purpose of including this section in the
rule is to enable the Department to examine any environmental impacts
associated with the facility-specific NO. control plan or alternative maximum allowable emission rate. For example, impacts could include increases in CO emissions, increases in VOC emissions, increases in
ammonia emissions if SCR or SNCR is used, or other types of potential
emissions from the source. This provision is also necessary to ensure
that this section does not create a loophole which would allow sources
to circumvent New Source Performance Standards (NSPS), National
Emissions Standards for Hazardous Air Pollutants (NESHAPS) or
Prevention of Significant Determination (PSD) requirements.
195. COMMENT: One commenter stated that the Department has
not defined what constitutes an adverse impact on health or welfare at
N.J.A.C. 7:27-19.13(h). The commenter believes that the determination
of an adverse impact should be limited to demonstrating compliance with
the NAAQS for nitrogen dioxide. The commenter recommended deleting this section since this requirement will be met by the commenter's
proposed requirement of NJ.A.C. 7:27-19.13(g)6. (25)
RESPONSE: The intent of this section is to make clear the Department's authority to revoke the approval granted under NJ.A.C.
7:27-19.13 should a change at the source come to light which causes
a threat to health, welfare, or the environment. Because it is impossible
to predict these future possible threats, this section must remain
somewhat broad.
196. COMMENT: One commenter stated that the requirement at
N.J.A.C. 7:27-19.13(h) is overly broad and unduly burdensome, and
should be deleted. The commenter added that if the Department retains
this requirement, its application should be limited to those pieces of
equipment for which the facility is seeking a specific emission limit. (3)
RESPONSE: The Department has clarified this subsection to indicate
that the conditions to be issued only affect those sources for which the
applicant is seeking approval under N.J.A.C. 7:27-19.13.
197. COMMENT: The commenter stated that the approval of alterations to a NO. plan required by N.J.A.C. 7:27-19.130) and (k) when
a source operation is altered should be focused on the NO. abatement
equipment or the NO, emissions. Such focused review would be similar
to the state-of-the-art review for altered equipment. (17)
RESPONSE: The Department agrees with this comment and has made
the appropriate refinements to the rule language.
198. COMMENT: Commenters suggested combining the submittals of
the NO. control plan revision required by NJ.A.C. 7:27-19.13(k) and
the permit submittal required by N.J.A.C. 7:27-8.3(a)2. The commenters

stated that under this approach the subchapter 8 permit approval would
then constitute complete approval to construct. The commenters suggested the following revision to N.J.A.C. 7:27-19.13(j):
(i) Before altering any equipment or source operation which is included in an approved NO. control plan the owner or operator shall
apply for and obtain such permits and certificates as are required under
N.J.A.C. 7:27-8 and any other applicable law or regulation. The applicant
shall include with the permit submittal the revised pages of the NO.
control plan that are affected. (15, 17, 27)
RESPONSE: The Department agrees with the intent of this comment
but believes changes to the rule language are not necessary to combine
these approval processes. The applicant should include the revised pages
of the NO. control plan that are affected and any other relevant information with the permit submittal.
199. COMMENT: Commenters stated that, under certain situations,
altering a permit subject to a NO. control plan may not change the
NO. control plan in any way, and that therefore the Department should
not require that the NO. control plan be amended in these situations,
as currently required at N.J.A.C. 7:27-19.13(i). The commenters recommended that the Department include language indicating that if an
alteration does not affect the NO. control plan, the applicant should
notify the Department of such. (15, 17, 27)
RESPONSE: The Department agrees with this comment and has
clarified this section. The resubmittal of the NO. control plan is only
necessary if the alterations would impact the types of controls which may
be applicable to the source after the alteration has been completed.
200. COMMENT: One commenter stated that N.J.A.C. 7:27-19.13(i),
(j) and (k) should not apply to borosilicate recipe glass manufacturers
as long as alterations of equipment or source operations do not affect
the achievement of the applicable emission reductions. (33)
RESPONSE: The referenced provisions apply only to sources for
which approvals are being sought under N.J.A.C. 7:27-19.13(b) or (c).
Borosilicate glass furnaces are not required to obtain approval under
NJ.A.C. 7:27-19.13(c). The owner or operator of a furnace may exercise
the option to seek such approval if the furnace cannot comply with the
requirements of NJ.A.C. 7:27-19.1O(c).
201. COMMENT: One commenter stated that the Department should
add to N.J.A.C. 7:27-19.13(1) the opportunity to contest alterations to
the control plan made by the Department pursuant to paragraph
(i). (3)
RESPONSE: The Department agrees and has included this provision
to N.J.A.C. 7:27-19. 13(m). This situation is included in NJ.A.C.
7:27-19.13(m)2.
N,J.A,C.7:27-19.14 Procedures for obtaining approvals under this
subchapter
Approvals of alternative compliance methods
202. COMMENT: One commenter requested that the Department
notify the applicant in writing at such time as an application submitted
pursuant to N.J.A.C. 7:27-19.14(a) is considered "complete." The commenter stated that this would enable an owner/operator to plan based
upon the six-month time frame required for a determination. The commenter also stated that six months may be too long for an applicant
to wait for permit approval. The commenter recommended that this time
frame be reduced to three months or that an extension beyond the May
31, 1995 implementation date be granted if a timely permit application
is submitted. (14)
RESPONSE: N.J.A.C. 7:27-19.14(d) already requires that the Department send this notification to the applicant. Six months is a maximum
time period will a determination. In less complex situations, the time
period may be less than six months. An extension of the May 31, 1995
deadline may be granted on a case-by-case basis, but only in extraordinary
circumstances such as the unavailability of technology in the time frame
after permit approval.
203. COMMENT: One commenter stated that it is unclear what kind
of documentation would be required under N.J.A.C. 7:27-19.14(a)1 for
a source listed in N.J.A.C. 7:27-19.2(b) to show that it emits less than
25 tons per year. (26)
RESPONSE: The person requesting the exemption will be required
to demonstrate that the facility's potential to emit, as defined at N.J.A.C.
7:27-19.1, is less than 25 tons per year. To do so, this person must submit
a list of all the NOxemitting equipment at the facility, which includes
each source's potential NO, emissions if the source were to operate 24
hours per day, 365 days per year, or other time periods reflected by
enforceable permit conditions. For any source which is permitted to emit

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N,J.R. 5979)

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION
less than this, the owner or operator must demonstrate this by submitting
copies of all valid permits or certificates issued under N.J.A.C. 7:27-8,
or copies of any other Federally enforceable document which limits the
facility's potential to emit NO•. If it is demonstrated, through Federally
enforceable permits or documents, that the source emits less than 25
tons per year, the source is not subject to the rule.
204. COMMENT: One commenter stated that the procedures for
obtaining approvals under N.J.A.C. 7:27-19.14 should include circumstances where an owner/operator must apply for a permit to construct,
install or alter control apparatus. The commenter stated that the time
frames pertaining to a completeness review and determination of approvaVdeniai should be extended to reflect this situation. (14)
RESPONSE: If a permit is required for an alteration needed to comply
with the alternative method, the Department will accept the submission
of the application for an alteration as the application required under
N.J.A.C. 7:27-19.14 if the applicant indicates in the permit submittal that
approval pursuant to NJ.A.C. 7:27-19.14 is also sought. Thus, the permit
application and the request for alternative compliance approval can be
processed simultaneously.
205. COMMENT: One commenter stated that N.J.A.C. 7:27-19.14(f)
is overly broad and unduly burdensome. The commenter recommended
that should the Department choose to keep this requirement, its application should be limited to those pieces of equipment for which the
facility is seeking approval. (3)
RESPONSE: The Department feels the wording of this section, as
is, adequately limits the imposing of conditions in the way which the
commenter suggests.
206. COMMENT: One commenter stated that the final promulgation
of N.J.A.C. 7:27-19.14(j) should be postponed pending the resolution
of Senate Bill No. 1282. (3)
RESPONSE: The Senate bill referenced by the commenter does not
affect this section. The bill only applies to violations which are issued
when a source is undergoing some unusual operating condition, such
as start-up, shut down or an emergency situation. N.J.A.C. 7:27-19.14(j)
merely makes it clear that, just because an application is pending with
the Department, the owner or operator of a source is not authorized
to operate the source in a manner which violates applicable emissions
limits and standards.
207. COMMENT: One commenter stated that N.J.A.C. 7:27-19.14(j)
should include dates that the respective prohibitions on emissions are
effective. The 1990 CAA requires major stationary sources of NO. to
implement RACT as expeditiously as practicable, but no later than May
31, 1995. (12)
RESPONSE: The CAAA require major stationary sources of NO. to
implement RACT as expeditiously as practicable, but no later than May
31, 1995. As an example of the way that N.J.A.C. 7:27-19.14(j) will be
applied, consider a boiler which intends to combust natural gas on a
seasonal basis as a way of complying with N.J.A.C. 7:27-19.4. The limits
in N.J.A.C. 7:27-19.4 take effect on May 31,1995. If the boiler is operated
on natural gas any time after May 31, 1995, it must either have an
approval to combust the gas on a seasonal basis, or comply with the
emission limits for boilers which burn natural gas on a non seasonal
basis, specified at N.J.A.C. 7:27-19.4.
208. COMMENT: One commenter stated that it is unreasonable to
hold an owner or operator accountable under NJ.A.C. 7:27-19.14(j) for
violations if an application for Departmental approval has been submitted in a timely manner, has been declared complete for review, and
is being processed. The commenter suggested the following changes to
NJ.A.C. 7:27-19.14(j) to accommodate this:
(j) "If, after [date], an item of equipment ... exceeds the maximum
allowable emission rate ... without an approval ... it shall not be a
defense to an enforcement action that an application for an approval
is pending, unless such application was submitted to the Department
by [date], and the applicant has responded to all requests for information
within the time limits allowed by the Department. (12)
RESPONSE: The commenter's suggested change would mean that
having an application pending with the Department allows the applicant
to freely violate all rules and standards, while the application is pending.
This is clearly not reasonable. The only violation which might be affected
by a pending application would be a citation for failure to have a permit
or approval. However, the Department will, as it currently does, use
discretion in issuing violations when it can be shown that the applicant
has complied fully with Departmental procedures.
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NJ.A.C.7:27-19.15 Procedures and Deadlines for Demonstrating
Compliance
209. COMMENT: One commenter requested that utility units be
provided with alternate compliance demonstrations under N.J.A.C.
7:27-19.15 when they are to be shut down or replaced by May 31, 1999.
Alternatively, the commenter requested that the Department address the
applicability of N.J.A.C. 7:27-19.13(a)2 for defining a site-specific alternate NO. RACT for those units scheduled for shutdown. (16)
RESPONSE: The provision for repowering is found at N.J.A.C.
7:27-19.4(c). The Department has eliminated the term "shutdown" from
this section consistent with draft EPA guidance. The only requirements
on utility boilers which are to be repowered are that 1) they enter into
a federally enforceable agreement with the Department to shut the boiler
down before May 1, 1999, and 2) they adjust the combustion process
on an annual basis. The Department will be proposing a general repowering provision in the near future.
210. COMMENT: One commenter stated that testing of representative units in accordance with a generic protocol mutually acceptable
to owners or operators and the Department should be allowed under
N.J.A.C. 7:27-19.15 as an appropriate compliance method for combustion
turbines. The commenter further stated that any such testing method
should take into account the short stacks on most utility combustion
turbines. (25)
RESPONSE: The testing of representative units might be approvable
under N.J.A.C. 7:27-19.18 which allows for alternatives to continuous
emissions monitors where the alternatives can be shown to be as effective
and accurate as CEMS monitors.
211. COMMENT: One commenter suggested that the January 1,1995
deadlines noted at N.J.A.C. 7:27-19.15(b) be changed to May 15, 1995
in order to be consistent with the CAAA deadline. (14)
RESPONSE: The deadline only determines the time by which the
owner or operator of a source must demonstrate to the Department that
the source is in compliance with this subchapter. It does not specify the
date by which compliance must be achieved. In all cases sources must
be in compliance with the emission limits specified in the rule prior to
May 31, 1995, but need not conduct the stack testing required to prove
that the source is in compliance until May 31, 1996. This will allow
sources time to conduct appropriate shake-downs of new equipment and
obtain approvals from the Bureau of Technical Services to conduct such
testing.
Any source which commences operation after January 1, 1995, must
be operated in compliance with this subchapter from the first date it
operates. The deadline for demonstrating compliance in this case is six
months from the date of commencement of operation. This is a standard
condition of most permits issued for major sources and is therefore
consistent with current Departmental policies.
212. COMMENT: One commenter suggested that mechanisms be
included at N.J.A.C 7:27-19.15 for determining compliance with the
calendar-day emission limit of 1.0 lb/MMBTU and the calendar-year
emission limit of 1.5 lb/MMBTU for coal-fired, wet-bottom, tangential
or face-fired utility boilers. (25)
RESPONSE: The daily emission limit during the ozone season should
be determined using an appropriate continuous emissions monitoring
system and following the procedures specified in N.J.A.C. 7:27-19.6(g).
The annual emission limit should be determined by dividing the total
NO. emitted by the source in given year by the total number of BTUs
generated by the source during that year.
213. COMMENT: One commenter stated that submittal requirements
for compliance demonstrations are not addressed under N.J.A.C.
7:27-19.15. The commenter stated that they assume no submittal is
required. (34)
RESPONSE: Specific submittals to the Department are not required
under N.J.A.C. 7:27-19.15, with the exception that any testing methods
employed must be approved by the Department prior to conducting the
testing. It is the responsibility of the regulated party to maintain the
documentation necessary to demonstrate to the Department that the
facility is in compliance with the rule. Department inspectors may examine the documentation, or the Department may require that a copy
be submitted at any time.
214. COMMENT: Two commenters questioned how the average
emissions over one calendar day as required under N.J.A.C.
7:27-19.15(a)1 are calculated given that emissions are instantaneous and
continuous. The commenters inquired if the Department would give
guidance on the reading intervals (for example, one reading per minute,
second, etc.). (15, 27)
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RESPONSE: The regulated facility would use continuous emissions
monitoring system data to calculate the total NO. emissions from the
source on a given day and divide it by the total BTUs generated by
the source on that same day.
215. COMMENT: One commenter stated that there appears to be
an inconsistency between the 30-calendar day period referenced in
N.J.A.C. 7:27-19.15(a)l, and the 30-day period referenced in N.J.A.C.
7:27-19.6(f)2. The commenter stated that the period mentioned in
N.J.A.C. 7:27-19.15(a)1 appears to be a block average, and the period
mentioned in N.J.A.C. 7:27-19.6(f)2 appears to be a rolling average. The
commenter requested that the Department consider using 30-day block
averages in both instances. The commenter added that the use of block
averages would simplify recordkeeping and reporting requirements, and
would not be precluded by US EPA's Emission Trading Policy, published
in the December 4, 1986 Federal Register. (25)
RESPONSE: Both instances of the 30-calendar day period should have
been on a rolling basis. This has been clarified in the adopted rule
language. The 30-day roIling average is also required to maintain consistency with Title IV acid rain regulations.
216. COMMENT: Two commenters questioned the frequency of stack
testing that would be required for the demonstration of compliance
under N.J.A.C. 7:27-19.15(a)2. The commenters also inquired if the stack
testing would be based on potential emissions. (15, 27)
RESPONSE: The Department will incorporate the frequency of testing in operating permits and will vary that frequency based on the
source's potential emissions consistent with EPA's Enhanced Monitoring
rules. However, every source subject to this subchapter must conduct
the first such stack test prior to May 31, 1996.
217. COMMENT: One commenter stated that N.J.A.C. 7:27-19.15(a)2
should be modified such that units not included in the averaging plan
are provided the same fexibility as units included in the averaging plan,
and allow compliance during the non-ozone season to be determined
on a 30-day average basis. The commenter stated that the proposed
compliance requirements appear to penalize units that directly comply
with NO. emission limits specified in the rule rather than complying
through averaging. (25)
RESPONSE: The Department clarified the compliance time periods
in the final rule.
218. COMMENT: One commenter stated that the average of three
one-hour tests as required by N.J.A.C. 7:27-19.15(a)2 is not an appropriate compliance method for utility boilers. The commenter requested that utility boilers follow the procedures outlined in 40 CFR
75, Appendix E (included in the written comments) to determine compliance for units where continuous emission monitors have not been
installed. (25)
RESPONSE: Since virtually all utility boilers are required by NJ.A.C.
7:27-19.4(d) to install a continuous emissions monitoring system, they
will not be subject to the demonstration of compliance through the stack
testing provisions. The average of three one-hour stack tests only applies
to those sources which have not installed a continuous emissions monitoring system.
219. COMMENT: One commenter stated that the provisions for yearly stack tests required at N.J.A.C. 7:27-19.15(a)2 for glass manufacturing
furnaces are not consistent with the "reasonable costs" aspect of RACT.
(22)
RESPONSE: The Department believes annual testing is a reasonable
minimum amount of monitoring necessary to be confident a source is
in compliance. The actual testing frequency will be specified in the permit
issued to the source and will vary as a function of the source's potential
emissions.
NJ.A.C. 7:27-19.16 Adjusting Combustion Processes
220. COMMENT: One commenter concurred with the Department
that annual monitoring and recording of NO. and CO emissions during
adjustment of combustion processes performed pursuant to NJ.A.C.
7:27-19.16(a) is sufficient to minimize emissions from smaller sources,
and that additional requirements would provide little or no environmental benefits. (33)
RESPONSE: The Department concurs with this comment and re;terates that this provision was included to reduce the burden of com)Iiance on the smaller sources regulated by the rule, while still obtaining
:easonable NO. reductions from those sources.
221. COMMENT: One commenter stated that while the procedures
n N.J.A.C. 7:27-19.16 are appropriate for adjusting the combustion
)rocess for utility boilers, they are not appropriate for adjusting the

combustion process for gas turbines. The commenter requested that the
Department include separate procedures for assessing the combustion
process for gas turbines that would include monitoring of turbine exhaust
gas temperature spreads, engine pressure ratios, and water-to-fuel ratios
for those units equipped with water injection systems. The commenter
stated that annual adjustments may not be an appropriate time interval
for gas turbines, especially those units with low capacity factors. (25)
RESPONSE: Appropriate clarifications have been made to the
provisions at N.J.A.C. 7:27-19.16 to address the commenter's concerns.
222. COMMENT: One commenter stated that adjusting the combustion process on certain types of equipment to minimize NO. emissions,
as required by N.J.A.C. 7:27-19.16(a), could increase CO, a condition
that would reduce the efficiency of the unit and could conceivably
consume more energy to achieve the same output that was obtained prior
to the combustion adjustment. The commenter stated that this is contrary
to the Department's Energy Plan, and that Department should consider
this aspect of combustion adjustment before determining if the adjustment plan is acceptable. (10)
RESPONSE: The Department is aware of the possible efficiency
penalties involved in reducing the NO. emission in accordance with
N.J.A.C. 7:27-19.16(a), and took this into account when developing this
section. The Department feels that the constraint to balance the reduction in NO. emission against the emissions of CO will serve to prevent
any unacceptable decreases in efficiency associated with the adjustment
process.
223. COMMENT: Two commenters stated that in order to clarify
differences between test measurements and emissions testing, N.J.A.C.
7:27-19.16(c) should indicate that annual adjustments to the combustion
process only include testing for COz, NO., and O 2 concentrations.
RESPONSE: The Department continues to require the monitoring of
the emissions of CO, NO. and Oz during the adjustments. The measurement of CO is required because it serves as an indicator of both the
efficiency of the unit and is generally proportional to the amount of VOC
which the unit is emitting. The Department specified monitoring of CO,
in lieu of the more burdensome requirement of monitoring VOC, to
minimize monitoring cost.
224. COMMENT: Two commenters stated that N.J.A.C. 7:27-19.16
should indicate that the Department accepts the use of portable instruments or other commonly used methods (for example, calorimetric
detection tubes, Orsat) for obtaining CO, NO. and O 2 exhaust concentrations, provided that the instruments or devices are properly maintained,
calibrated and used per manufacturer's instructions. The commenters
also stated that this section should specify that the exhaust gas sampling
location may be selected at any fixed point downstream of the boiler
which is accessible to the tester. (1, 15, 27)
RESPONSE: N.J.A.C. 7:27-19.16 does not specify what instruments
must be used to measure the exhaust concentrations. Portable monitoring
equipment, such as Orsat for Oxygen, and other electrochemical instruments may be acceptable. Details on acceptable testing procedures and
approval of alternative procedures can be obtained from the Air Regulation Program, Bureau of Technical Services, CN 413, Trenton, New
Jersey 08625.
225. COMMENT: One commenter stated that N.J.A.C. 7:27-19.16 is
not clear, and as written could be interpreted to require testing after
each and every adjustment, which could result in many tests being
performed annually. The commenter stated that this requirement is
unduly burdensome, particularly when consideration is given to the cost
of testing. The commenter suggests that the Department consider requiring testing on a less frequent basis, perhaps every five years at the time
of permit renewal. (14)
RESPONSE: The Department intended that the tests conducted
pursuant to this section only be done once at the completion of each
year's determination of the acceptable range of combustion adjustments.
The testing to be performed at this juncture should not be confused
with the testing to be conducted under the provisions of N.J.A.C.
7:27-19.17, which is for compliance determination. The testing in this
section may be performed using portable monitoring equipment.
226. COMMENT: One commenter questioned if the replacement of
components required by N.J.A.C. 7:27-19.16(a)1 constitutes an "alteration" as defined in N.J.A.C. 7:27-19.1. (3)
RESPONSE: The Department refers the commenter to the definition
of "alteration" contained in N.J.A.C. 7:27-8.1. That definition indicates
that, if the component being replaced is not considered to be a substantial
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component as defined in subchapter 8, then the replacement of components required by N.J.A.C. 7:27-19.16(a)1 will most probably not be an
alteration.
227. COMMENT: One commenter stated that N.J.A.C. 7:27-19.16(b)
should be amended so that any exceedance of a limit contained in a
Certificate to Operate caused by activities performed pursuant to
N.J.A.C. 7:27-19.16(a) would not be a violation of the Certificate. (3)
RESPONSE: The commenter's concern is consistent with the Department's intent. The Department believes that the language, as proposed,
conveys this intent and relieves the regulated source from any violations
of permitted emission rates which may occur during the determination
of the range of acceptable adjustment of the combustion process.
However, at all times before and after the adjustments are made, the
source must be operated in accordance with any and all permit conditions.
228. COMMENT: One commenter stated that N.J.A.C. 7:27-19.16(b)
should be eliminated because the pollutant concentration information
obtained from tests performed under this section cannot be compared
to permitted emission rates. The commenter stated that enforceable and
actual emission rates may only be determined by using the source
emission test methods covered under N.J.A.C. 7:27-19.17. (1, 15, 27)
RESPONSE: The commenter appears to have misunderstood this
provision. The intent was to make it clear that any exceedance of a
permitted emission rate during the adjustment process will not result
in a violation of the permit. The Department felt that it was possible
to exceed permitted emission rates for NOx' CO or VOC during the
adjustment procedures and did not want this to discourage facilities from
undertaking these procedures.
However, this section still makes it clear that before and after the
adjustments take place, the source must be operated in accordance with
all provisions of any applicable permit. This provision will prevent sources
which have continuous emissions monitors installed for NO x' VOC or
CO from being subjected to penalties as a result of emissions during
the combustion adjustments.
229. COMMENT: The commenters recommended that in NJ.A.C.
7:27-19.16(c)3 and 4 the term "emission rates" should be replaced with
"concentration." (1, 15, 27)
RESPONSE: The Department agrees with this comment and has
replaced the term "emission rates" with the phrase "concentration in
the effluent stream." N.J.A.C. 7:27-19.16(c)5 has similarly been changed
to be more specific.
Source emissions testing
230. COMMENT: One commenter stated that it is unclear which
sources will be subject to the stack testing requirements under N.J.A.C.
7:27-19.17. The commenter suggested that the Department provide
guidance (for example, equipment type, fuels, capacities, etc.) for the
equipment that would be required to conduct stack tests. The commenter
also requested guidance on the deadlines for completion of the tests,
and suggested that ample time be provided for test location construction
(for example, platforms, ports, etc.), contractor solicitation and protocol
development/approval. (10)
RESPONSE: This section gives the Department authority to require
sources to conduct emission testing when sufficient justification exists.
Such occasions include the verification of a continuous emissions
monitoring system, compliance testing for new sources, or other instances
when the Department finds that a more accurate measurement of actual
emissions is required. The specific requirements will vary depending on
the source. The Department will provide reasonable advance notice of
such testing.
231. COMMENT: One commenter ecommended that the Department allow companies to select a "test unit" if the company owns two
or more of the same type (make and size) of unit. Only the "test unit"
would be tested if it could be demonstrated that the other "like" units
have similar emission characteristics (for example, exhaust gas consti·
tuents would be in similar concentrations and emitted at the same rate).
(10)
RESPONSE: The Department, at N.J.A.C. 7:27-19.18, has allowed
such alternatives to stack tests and continuous emissions monitors for
demonstrating compliance with this subchapter. However, under some
circumstances, the Department reserves the right to require that more
than one "like" unit be tested in order to verify that the emissions from
these units are indeed similar.
232. COMMENT: One commenter stated that source emissions testing should not be required where continuous emissions monitors are
installed on a source, because the quality assurance and quality control
NolA.C. 7:27-19.17.
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requirements of 40 CFR Part 75 are sufficient to ensure that accurate
data will be collected. The commenter stated that stack testing of such
units would not be warranted and would result in unreasonable expense
and burden. The commenter added that a significant number of their
utility boilers will be equipped with continuous emissions monitors. (14)
RESPONSE: N.J.A.C. 7:27-19.17 does not require mandatory testing
of any source. It merely gives the Department the authority to require
such testing should the Department find that such testing is required
to demonstrate that a source is being operated in compliance with the
rule.
233. COMMENT: One commenter stated that sufficient time should
be allowed for facilities to provide access (through construction of scaffolding or a lift of some type) for any testing which may be required
under NJ.A.C. 7:27-19.17. (14)
RESPONSE: The Department will provide reasonable advance notice
of such testing.
234. COMMENT: One commenter stated that N.J.A.C. 7:27-19.17
does not specify if a protocol must be submitted to the Department prior
to conducting an emission test. The commenter recommended that if
this will be a requirement, a section should be added to include a time
frame for submitting a protocol to BTS prior to the compliance demonstration. A person conducting testing pursuant to this section must
use the test method which the Department specifies or any other method
approved in advance and in writing by the Department. (14)
RESPONSE: The Department has clarified this section at N.J.A.C.
7:27-19.17(d)1 to indicate that any stack testing protocols must be approved by the Department prior to conducting the tests.
235. COMMENT: One commenter stated that measurement of fuel
combustion on a coal-fired facility required under N.J.A.C.
7:27-19.17(a)3 is not accurate, and in most instances nonexistent. The
commenter stated that information specific to actual fuel flow may not
be available for particular types of boilers, and that this requirement
should be changed to reflect the absence of quality data for coal flow.
(14)
RESPONSE: The Department will consider limitations on the availability of some of the information which could be requested under
N.J.A.C. 7:27-19.17(a)3, but retains the right to require such information
if it is reasonably available and warranted.
236. COMMENT: One commenter stated that the requirement for
emissions tests conducted under N.J.A.C. 7:27-19.17(b) or (c) should be
consistent with RACf and must therefore be able to be implemented
at a reasonable cost. (22)
RESPONSE: The performance of tests under N.J.A.C. 7:27-19.17 is
not required of all sources subject to these rules. Also, a source may
opt to install a continuous emissions monitoring system to avoid conducting stack tests. Frequency of testing will be consistent with criteria being
promulgated in EPA's Enhanced Monitoring rules.
237. COMMENT: One commenter stated that N.J.A.C. 7:27-19.17(d)2
should be re-worded to indicate that a SIP revision is necessary. (26)
RESPONSE: A SIP revision would not be necessary for a method
approved under N.J.A.C. 7:27-19.17(d)2 as long as the method is an EPA
approved and promulgated method, or otherwise approved in writing
by EPA.
NolA.C. 7:27-19.18 Continuous emissions monitors
238. COMMENT: The commenter stated that the Department may
have underestimated the cost of continuous emissions monitors (CEMs).
(18)
RESPONSE: The Department agrees with this comment that it may
have underestimated the costs for installing continuous emissions
monitoring systems on particular units. Such costs will be considered in
the approval of alternatives to CEM's where allowed by Federal rules
and guidance.
239. COMMENT: One commenter stated that not all utility boilers
within the State are required by the Clean Air Act to install continuous
emissions monitors, only those units which are "affected" under Phase
I and Phase II, that is, units over 25 MW. (12)
RESPONSE: The Department agrees with the commenter's interpretation of the requirements for continuous emissions monitors
under Title IV of the Clean Air Act. Alternatives to CEM's may be
considered for low capacity units.
240. COMMENT: The commenter requested clarification of information in the Summary that utility boilers, not under Phase 2, are not
required to have continuous emissions monitors. (12)
RESPONSE: The acid rain rules proposed under Title IV of the Clean
Air Act Amendments do not require the installation of continuom

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

ADOPTIONS
emissions monitoring systems on units which are only affected by Phase
II of those rules. However, because of the State's non-attainment status
for ozone, the Department requires that most utility boilers install a
continuous emissions monitoring system.
241. COMMENT: One commenter stated that units should be exempt
from the requirements of N.J.A.C. 7:27-19.18(b) through (e) when: 1)
the unit is a boiler which is committing to shut down under N.J.A.C.
7:27-19.4(c); or 2) the unit's maximum heat input and/or unit capacity
factor are low. (12)
RESPONSE: The Department has clarified this section to allow for
alternatives to continuous emissions monitoring systems where the
alternatives have been shown to be accurate and reliable.
242. COMMENT: One commenter requested an exemption from continuous emissions monitoring requirements of N.J.A.C. 7:27-19.18 for
utility boilers under 250 million BTU per hour. The commenter stated
that a stack test on a smaller unit that runs very seldom (less than five
to 10 percent of the time) should be sufficiently representative of that
unit's emissions to reasonably demonstrate compliance with the standards
of this subchapter. The commenter stated that requiring continuous
emissions monitoring systems is excessive. (12)
RESPONSE: The Department has allowed for alternatives to continuous emissions monitoring systems on units which do not operate under
base-loaded conditions. However, units with low capacity factors are
typically operated on days when the potential for an exceedance of the
NAAQS for ozone is likely to occur, accurate emissions data and compliance for these days is critical in attaining the ozone NAAQS.
243. COMMENT: One commenter stated that 40 CFR Part 75 includes exemptions from the need for continuous emissions monitoring
systems for oil-fired and gas-fired boilers, and that the Department
should consider these exemptions and utilize them as guidance for the
applicability of continuous emissions monitoring systems required by the
proposed rule. The commenter added that the Department should consider whether there is an acceptable level of operations (that is, capacity
factor) below which continuous emissions monitoring systems would not
be required on a given unit or type of unit. (14)
RESPONSE: N.J.A.C. 7:27-19.18 has been expanded to allow for the
use of equivalent alternatives to continuous emissions monitoring
systems. Any source, regardless of its size or operating schedule, may
take advantage of these provisions.
244. COMMENT: One commenter stated that the requirement for
the installation of continuous emissions monitoring systems for all utility
boilers is inappropriate because of the excessive expense (the commenter
reported costs ranging from $761.00 to $8,273 per ton) and because there
is no tangible environmental benefit. The commenter recommended an
approach similar to US EPA's continuous emissions monitor requirements (40 CFR 75, a copy of which was supplied by the commenter
in the written comments) that specifies alternative monitoring methods
for several classes of utility boilers. The commenter stated that making
the NOx continuous emissions monitor requirements of N.J.A.C. 7:27-19
for utility boilers consistent with 40 CFR 75 Appendix E would provide
an accurate, reliable, and cost-effective method for determining compliance that preserves the operating flexibility upon which the rule is
intended to be based. (25)
RESPONSE: The Department has made provisions in the rule for
the use of alternatives to continuous emissions monitoring systems.
245. COMMENT: One commenter stated that the requirements for
the installation of continuous emissions monitoring systems on units
operated during a fraction of the year (for peak demand power generation) is overly costly. (12)
RESPONSE: The Department agrees with this comment and has
allowed for the use of alternatives to continuous emissions monitoring
systems if sufficiently reliable to determine compliance.
246. COMMENT: The commenter suggested that some limitations be
set for the requirements for installing continuous emissions monitoring
systems on units based on the capacity or maximum heat input of the
unit. (12)
RESPONSE: The rule has been revised to allow alternatives to continuous emissions monitoring systems.
247. COMMENT: One commenter stated that continuous emissions
monitoring systems should not be required to be installed on combustion
turbines because: 1) cycling of low capacity gas turbines (or utility boilers)
results in poor performance of continuous emissions monitoring systems
md unreasonable operating and maintenance costs due to parts wear,
:alibration gas use, and daily attention by a technician regardless of the
Jperating status of the unit being monitored; 2) most of the commenter's

gas turbines would require stack extensions and possibly new independent foundations prior to the installation of continuous emissions
monitoring systems in order to comply with the requirements described
in 40 CFR 60, Appendix A; and 3) the estimated cost of $5,540 per
ton of NOx monitored (without achieving any additional NO x reductions)
are excessive. The commenter suggests that in lieu of installing continuous emissions monitoring systems, emission rate curves be developed for
each model of gas turbine. (25)
RESPONSE: The Department has clarified this section of the rule
to allow for alternatives to continuous emissions monitoring systems. This
should address the commenter's concerns.
248. COMMENT: One commenter stated that sources that are to be
retired or repowered should not be required to install continuous
emissions monitoring systems. (14)
RESPONSE: For sources which are to be repowered, it may still be
necessary to monitor emissions depending on what interim RACf is
determined appropriate for that source. For sources that are to be retired
prior to May 31, 1995, the Department may waive the CEM requirement
on a case-by-case basis.
249. COMMENT: The commenter stated that additional flexibility in
source-specific emission limits was needed, rather than flexibility in the
installation of continuous emissions monitoring systems on every unit.
(12)
RESPONSE: The purpose of the proposed rule is to establish RACf
for all major sources of NOx in the state. The Department chose to
establish RACf by setting an emission rate which constituted the RACT
requirements in lieu of a specific technology. The Department has
included flexibility in the rule with emissions averaging to allow sources
to comply with the emission limits in the most economical way possible.
Additionally, facility-specific emission rates are available for those
sources which demonstrate the specified limits are not RACT for a
particular facility.
250. COMMENT: One commenter stated that the fluctuations in
emissions cited in the Summary to the proposed rules and used as
justification for continuous emissions monitoring systems requirements
may be attributable to small units which individually make small contributions to this "large portion" of NOx emissions, for which fluctuations
in emissions are relatively insignificant. The commenter also stated that
there is no substantiation that fluctuations of emissions from each unit
in an averaging scheme is significant if the unit is a small source. The
commenter also stated that there are methods other than continuous
emissions monitoring systems that could be used in adjusting combustion
processes. (12)
RESPONSE: One of the points made by the utility industry during
the development of these rules was the fact that emissions from utility
boilers are highly variable and longer averaging times should be used
to allow for this variability. The Department agreed with the utilities
on the variability of emissions, provided a 24 hour averaging time, and
required that utility boilers install continuous emissions monitoring
systems to measure these highly variable emissions. The adopted rule
has been expanded to allow for alternatives to CEMs provided the
accuracy and reliability of an alternative has been demonstrated to the
Department. The Department expects that most utility boilers will be
equipped with CEM's.
251. COMMENT: EPA stated that N.J.A.C. 7:27-19.18(a) allows the
Department to "approve" a continuous emissions monitoring system but
does not allow the Department any discretion. However, NJ.A.C.
7:27-19.18(e) allows the Department discretion in the approval of an
alternative continuous emissions monitoring system plan. EPA stated that
the criteria listed for these types of approvals should be specific enough
so there is no discretion. (26)
RESPONSE: Monitors must comply with the requirements set forth
in 40 CFR 60, Appendix B and Appendix F. The point of NJ.A.C.
7:27-19.18(e) is to provide flexibility for a source which can demonstrate
that the alternative monitoring method proposed is equivalent to a
continuous emissions monitor to determine compliance. To provide this
flexibility, it is necessary to place some discretion in the Department.
252. COMMENT: One commenter stated that the provision for
limited continuous emissions monitor installation at NJ.A.C.
7:27-19.l8(b) should be expanded to include the use of alternative
methods in lieu of continuous emissions monitoring systems if emissions
can be predicted with the accuracy and precision associated with conventional continuous emissions monitoring systems. The commenter stated
that exemptions from continuous emissions monitoring systems are allowed under Title IV, Part 75, Appendices D and E of the 1990 Clean
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Air Act Amendments and that emissions from near steady-state operations, such as combustion turbines, can be determined by operational
and ambient parameters with the same degree of confidence as continuous emissions monitoring systems. (10)
RESPONSE: The Department agrees. The provisions for alternatives
to continuous emissions monitoring systems for multiple sources of the
same type at one facility have been expanded to allow the use of
alternatives to continuous emissions monitoring systems, under certain
circumstances. This could include the limited installation of continuous
emissions monitoring systems on one source which is representative of
the emissions from one or more other similar sources.
253. COMMENT: One commenter stated that the Department should
expand N.J.A.C. 7:27-19.18(b) to allow the installation of continuous
emissions monitoring systems on one unit and have that continuous
emissions monitor to be considered as representative for each unit of
similar type at similar units at different facilities. (14)
RESPONSE: The Department has expanded this section to allow for
alternatives to continuous emissions monitoring systems. Such alternatives could include the limited installation of continuous emissions
monitors as the commenter recommends.
254. COMMENT: One commenter stated that N.J.A.C. 7:27-19.18(f)
is overly broad and unduly burdensome. The commenter stated that if,
retained, the requirement should be limited to those pieces of equipment
for which the facility is seeking continuous emissions monitoring system
approval. (3)
RESPONSE: The intent of the Department's language was to so limit
this provision. The rule has been clarified to better reflect this intent.
255. COMMENT: One commenter stated that it is unreasonable that
an owner/operator be held accountable for violations such as at N.J.A.C.
7:27-19.18(1) if an application for Departmental approval has been submitted in a timely manner, is declared complete for review and the
Department is processing the application. The commenter suggested the
following changes to NJ.A.C. 7:27-19.18(1):
(1) "If, after [date], an item of equipment ... exceeds the maximum
allowable emission rate ... without an approval ... it shall not be a
defense to an enforcement action that an application for an approval
is pending, unless such application was submitted to the Department
by [date], and the applicant has responded to all requests for information
within the time limits allowed by the Department." (12)
RESPONSE: Please see the response to Comment 208 above.
N..J.A.C. 7:27-19.19 Recordkeeping
256. COMMENT: The commenter noted that it is not necessary that
the alternative recordkeeping provisions of this regulation be sent to US
EPA as a SIP revision, as long as the alternative records are equivalent
to the records required in the rule. (26)
RESPONSE: The Department agrees with this comment and has made
the appropriate clarification in the rule.
257. COMMENT: One commenter stated that NJ.A.C. 7:27-19.8,19.9
and 19.10 do not specify whether these sources are subject to any
recordkeeping or reporting requirements. The commenter also stated
that N.J.A.C. 7:27-19.19 does not specify which sources are required to
keep records. (26)
RESPONSE: The provisions of N.J.A.C. 7:27-19.19 only serve to set
forth the procedures and format for any records which must be kept
in accordance with this subchapter and does not specify the types of
records to be kept. The specific recordkeeping requirements are set forth
for each type of source in the applicable sections of the rule. No
recordkeeping requirements were included in N.JA.C. 7:27-19.8, 19.9
or 19.10 since these sources will be required to conduct periodic testing
to demonstrate compliance with the rule and these test records must
be maintained on site.
N..J.A.C. 7:27-19.20 Penalties
258. COMMENT: One commenter stated that the penalties contained
in the tables at N.J.A.C. 7:27A-3.1O reflect, in many cases, the maximum
that can be imposed by law. The commenter stated that the violations
do not justify the setting of maximum penalties and they should be
reduced accordingly. (3)
RESPONSE: The Department will revise the cut points for the
assessment of penalties under this section to be more reflective of the
emission rates and types of violation. This change, and others mentioned
in these responses, will be proposed in the near future.
259. COMMENT: One commenter stated that N.J.A.C. 7:27A-3.5(a)
and N.J.A.C. 7:27A-3.1O specify various civil administrative penalties to
be assessed for various kinds of offenses or violations. The commenter
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stated that any regulations should provide the Department with sufficient
discretion to assess, litigate or settle for civil administrative penalties
which fully and fairly account for all the circumstances pertaining to
alleged violations, including all relevant aggravating and mitigating circumstances. The commenter recommended that efforts made to achieve
or maintain compliance should be specified as mitigating circumstances
(in N.J.A.C. 7:27A-3.5(e» regarding any alleged violation in light of the
complexity and clarity of the relevant compliance requirement. (19)
RESPONSE: NJ.A.C. 7:27A-3, as proposed, gives the Department
flexibility in assessing administrative penalties, similar to the intent of
the commenter's inquiry. However, once the penalty has been assessed,
any settlements with the Department to reduce the amount of the penalty
must be negotiated on a case-by-case basis.
260. COMMENT: One commenter stated that the penalties for violations of N.J.A.C. 7:26-19.l0(c)2 and 3 should not be equal to the highest
penalty the Department assesses for air pollution control violations
because there is no evidence supporting the conclusion that compliance
with these requirements is essential to New Jersey's efforts to attain the
ozone NAAQS. The commenter recommended that there should be no
penalty to reflect the fact that annual adjustments will be RACT and
that this should be encouraged. (33)
RESPONSE: The Department views failure to perform the testing
required under these sections to be equivalent to violating a permit
condition, and therefore, the Department believes the penalty should
be the same. The Department has no way of knowing that a source is
in compliance with the provisions of this subchapter until such time as
the testing is conducted, and therefore, believes that the penalty for
failure to conduct the test should be substantial.
Miscellaneous
261. COMMENT: One commenter stated that the term "utility
boilers" should be added to the list under the proposals Social Impact.
(26)
RESPONSE: The Department intended the term "boilers" in the
Social Impact to include both utility and non-utility boilers.
262. COMMENT: One commenter stated that additional information
on EPA comments can be found in a February 2, 1993 memorandum
from G.T. Helms, Chief of the Ozone/Carbon Monoxide Programs
Branch of the Office of Air Quality Planning and Standards (also
enclosed). The commenter supplied a copy of this memorandum with
the written comments and recommended that the Department review
and incorporate the guidance in Questions #2 and #4, which discuss
the installation of control equipment after May 31, 1995. (26)
RESPONSE: The Department has reviewed the memorandum and
believes that the rule, as proposed, is consistent with the points raised
in this guidance.
263. COMMENT: One commenter stated that systems like
geothermal heat pumps can enable the State to realize significant reduction in ozone. The commenter recommended that the Department consider innovative incentives similar to ozone credits or rebates. (28)
RESPONSE: The Department thanks the commenter for the information included in his comment and will consider this information when
developing the next phase of NO, regulations, which may include such
economic incentives in the effort to enable the State to attain the
NAAQS for ozone. If EPA issues any clarifications to this guidance, the
Department will consider revision to this rule or enforcement policies.
264. COMMENT: The commenter requested an extension of the
comment period for these proposed rules. (18)
RESPONSE: The Department decided not to extend the date by which
comments must be submitted due to the already exceeded deadline of
the CAAA and the amount of time that has been spent in developing
the rule.
265. COMMENT: The commenter questioned if there would be CO
guidelines to accompany the NO. regulations. (4)
RESPONSE: The guidelines for CO emissions from large combustion
sources are proposed in the revisions to N.J.A.C. 7:27-16, the VOC
RACT rule, which was proposed on August 2, 1993 (see 25 N.J.R.
3339(a».

Summary of Hearing Officer's Recommendations and Agency
Response:
William O'Sullivan, Administrator of Air Quality Regulation served
as the hearing officer at the March 18, 1993 public hearing held at Rowan
State College in Glassboro, New Jersey and at the March 19, 1993 public
hearing held at the Board of Regulatory Commissioners in Newark, New
Jersey.
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After reviewing the oral testimony presented at the public hearings,
Administrator O'Sullivan recommended the rules be adopted as
proposed with the exception that the use of natural gas should be
considered an acceptable option to achieve the emissions limits for a
unit fueled with oil or coal, and this option should be incorporated in
a future revision to this rule, along with other substantive changes the
Department intends.
A copy of the record of the public hearings is available upon payment
of the Department's normal charges for copying ($0.75 per page for first
10 pages, $0.50 per page for the following 10 pages, $0.25 per page for
additional pages.) The record of the public hearing held on March 18,
1993 is 52 pages; the record of the public hearing held on March 19,
1993 is 65 pages. The Department will charge $36.75 for copies of both
public records. Persons requesting copies should contact:
AnN: DOCKET #04-93-01
Department of Environmental Protection and Energy
Office of Legal Affairs
401 East State Street
CN402
Trenton, New Jersey 08625-0402
Summary of Agency-Initiated Changes:
Changes have been made on adoption to correct or clarify the requirements as follows:
At N.J.A.C. 7:27-19.1, in the definition of "specialty container glass,"
the word "Pharmacopeia" was misspelled in the penultimate line. The
spelling was corrected on adoption.
At NJ.A.C. 7:27-19.1, within the definition of "standard conditions,"
the closing parenthesis was omitted after Celsius. This typographical
error was corrected on adoption.
At NJ.A.C. 7:27-19.1, in the definition of "volatile organic compound,"
within the list of compounds, "chloride" was misspelled under
"methylene chloride (dichloromethane)." This typographic error was
corrected on adoption.
At N.J.A.C. 7:27-19.1, definitions of the terms "continuous emissions
monitor" and "continuous emissions monitoring system," as previously
proposed at N.J.A.C. 7:27-22.1, have been added. These terms were
omitted from the proposed rule.
At N.J.A.C. 7:27-19.2(e), for stylistic consistency, the phrase "Administrator of EPA" has been replaced with "EPA" and the word "Administrator" has been replaced with "EPA."
In order to maintain stylistic consistency in how lists are given, at
N.J.A.C. 7:27-19.4(b)4.1 the word "and" has been added at the end; at
N.J.A.C. 7:27-19.6(f), at the end of the introductory text prior to a list,
a period is replaced by a colon and unnecessary text deleted; at N.J.A.C.
7:27-19.6(f)1 a semicolon and the word "and" have been inserted in the
place of a period at the end of the first item in a list of two items;
1t N.J.A.C. 7:27-19.13(e) the introductory text is revised to make clear
that a list follow, the periods are replaced with semicolons at the end
)f items 1 through 4, and the word "and" has been added at the. end
)f the penultimate item in the list; at N.J.A.C. 7:27-19.13(1) the text has
)een reorganized as appropriate to introduce the lists that follows, the
)eriods are replaced with semicolons at the end of paragraphs and
;ubparagraphs, and conjunctions have been added at the end of the
>enultimate items in each list; at N.J.A.C. 7:27-19.14(d) the introductory
ext is revised to make clear that a list follows, the periods are replaced
vith semicolons at the end of paragraphs (d)1 through 3, and the word
'and" has been added at the end of the penultimate item in the list;
'.t N.J.A.C. 7:27-19.14(g) the introductory text is revised to make clear
hat a list follows, the periods are replaced with semicolons at the end
'f paragraph (g)l, and the word "and" has been added at the end of
!I.e penultimate item in the list; at N.J.A.C. 7:27-19.18(d) the introducJry text is revised to make clear that a list follows, the periods are
eplaced with semicolons at the end of paragraphs (d)1 through 3, and
le word "and" has been added at the end of the penultimate item in
Ie list; at N.J.A.C. 7:27-19:18(g) the introductory text is revised to make
lear that a list follows, the periods are replaced with semicolons at the
nd of paragraph (g)l, and the word "and" has been added at the end
f the penultimate item in the list.
At NJ.A.C. 7:27-19.3(g), a provision has been added to clarify the
perative date of the rule for facilities which do not currently exist.
At NJ.A.C. 7:27-19.5(b), upon adoption the word "average" was
)rrected to read "averaging" in the phrase "averaging plan."
At N.J.A.C. 7:27-19.5(c), in order to maintain consistency of style of
~nctuation, a period has been replaced with a colon.

At NJ.A.C. 7:27-19.5(c)1 through 6, to make clear that the statements
are requirements, the verbs "applies," "obtains," "establishes," "maintains," and "complies," have been revised to be "shall apply," "shall
obtain," "shall establish," "shall maintain," and "shall comply," respectively.
At N.J.A.C. 7:27-19.6(e), additional words or phrases have been inserted to clarify that the data referenced is "emissions data" and that
the plan referred to is a "monitoring plan."
At N.J.A.C. 7:27-19.6(f), to clarify the intent, the phrase "according
to the schedule set forth in (f)1 and 2 below" has been replaced with
the simpler phrase "as follows."
At N.J.A.C. 7:27-19.6(f)2, "April" has been replaced with "May" to
be complementary to the dates specified in N.J.A.C. 7:27-19.6(f)1.
At NJ.A.C. 7:27-19.6(h)4, a provision for reporting during the nonozone season was added. It had been omitted in the proposed rule.
At N.J.A.C. 7:27-19.6(i), the term "electric generating utility" has been
replaced with the more general term "designated set" as used previously
in that subsection.
At N.J.A.C. 7:27-19.6(i)5, the reference to N.J.A.C. 7:27-8.23 as providing certification requirements is corrected to N.J.A.C. 7:27-8.24.
At N.J.A.C. 7:27-19.6(1)1 through 4, tI1e facsimile numbers for the
Regional Offices have been deleted in the adopted rule as these numbers
are subject to change, and any numbers given could become obsolete
and therefore misleading.
At N.J.A.C. 7:27-19.7(b), within the heading for Table 5, the citation
should read N.J.A.C. 7:27-19.7(b). This was corrected in the adopted
rule.
At N.J.A.C. 7:27-19.8(c) the word "eight" has been replaced with "8.0"
for stylistic consistency.
At N.J.A.C. 7:27-19.13(a)I, the last word "and" has been changed to
"or." This is consistent with the original intent of this section.
At N.J.A.C. 7:27-19.13(b), the introductory language of the provision
has been modified to clarify that the deadline given applies to facilities,
equipment, and source operations that are in operation at the time the
provision becomes operative and that an owner or operator should utilize
the procedures at N.J.A.C. 7:27-19.3(e) to seek an extension of the
deadline.
At N.J.A.C. 7:27-19.13(g)3iv, the abbreviation "NO;' was incorrectly
spelled. This has been corrected in the adopted rule.
At NJ.A.C. 7:27-19.13(h), the punctuation within the penultimate line
was corrected so that the phrase now reads: "... upon human health,
welfare and the environment."
At N.J.A.C. 7:27-19.13(i) (NJ.A.C. 7:27-19.13(j) in the proposal), the
text has been revised to clarify that the affected equipment or source
operations are those listed at N.J.A.C. 7:27-19.13(b)1.
At N.J.A.C. 7:27-19.14(a)5, a paragraph has been added clarify~g that
the procedures of this section also apply to alternative monitoring plans
which a person may elect to apply for pursuant to N.J.A.C. 7:27-19.18(b).
At N.J.A.C. 7:27-19.15(c), the reference to "(a) or (b) above" has been
corrected to (a)1 or 2 above."
At N.J.A.C. 7:27-19.18(i)3, a provision has been added to expand the
reasons for revocation of an approval to include the alternatives to
CEMs.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):
SUBCHAPTER 19.

CONTROL AND PROHIBITION OF AIR
POLLUTION FROM OXIDES OF
NITROGEN

7:27-19.1 Definitions
The following words and terms, when used in this subchapter, have
the following meanings, unless the context clearly indicates
otherwise:
"Air contaminant" means any substance, other than water or
distillates of air, present in the atmosphere as solid particles, liquid
particles, vapors or gases.
"Ambient air quality standard" means a limit on the concentration
of an air contaminant in the general outdoor atmosphere as set forth
in N.J.A.C. 7:27-13 or 40 CFR 50.
"Alter" means to effect an alteration of equipment or control
apparatus.
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"Alteration" shall have the meaning assigned to it at N.J.A.C.
7:27-8.1.

"Alternative maximum allowable emission rate" means a maximum allowable emission rate, set by the Department on a sitespecific basis pursuant to N.J.A.C. 7:27-19.13.
"Anthracite coal" means coal that is classified as anthracite according to the ASTM Standard Specification for Classification of Coals
by Rank, ASTM D 388-77, incorporated herein by reference. This
specification can be obtained from the American Society for Testing
and Materials, 1916 Race Street, Philadelphia, PA 19103.
"Asphalt" means a solid, semisolid, or liquid material, produced
by mixing bituminous substances together with gravel, crushed rock
or similar materials, and used commonly as a coating or paving.
"ASTM" means the American Society for Testing and Materials.
"Averaging" means complying with the requirements of this
subchapter pursuant to N.J.A.C. 7:27-19.6, Emissions averaging.
"Averaging unit" means an individual source operation or item
of equipment which is included in a designated set for the purpose
of averaging pursuant to N.J.A.C. 7:27-19.6.
"Batch type asphalt plant" means an asphalt plant where the
aggregate and asphalt cement or other binder are mixed in equipment other than a rotary dryer.
"Bituminous coal" means coal that is classified as bituminous
according to the ASTM Standard Specification for Classification of
Coals by Rank, ASTM D 388-77. This specification can be obtained
from the American Society for Testing and Materials, 1916 Race
Street, Philadelphia, PA 19103.
"Borosilicate recipe" means a formula for making glass using 60
to 80 percent silicon dioxide, five to 35 percent boric oxides, and
four to 23 percent other oxides.
"British thermal unit (BTU)" means the quantity of heat required
to raise the temperature of one avoirdupois pound of water one
degree Fahrenheit at 39.1 degrees Fahrenheit.
·"Calendar day" means the 24 hour period from 12:00 o'clock
midnight to 12:00 o'clock midnight the following day.·
"Carbon monoxide (CO)" means a colorless, odorless, tasteless
gas at standard conditions, having a molecular composition of one
carbon atom and one oxygen atom.
"Certificate" means either an operating certificate or a temporary
operating certificate.
·"Continuous emissions monitor" or "CEM" means a device
which continuously measures the emissions from one or more source
operations.
"Continuous monitoring system" or "CMS" means a system designed to continuously measure various parameters at a facility
which may affect or relate to a facility's emissions. Components of
a CMS include, but are not limited to, any continuous emissions
monitor (CEM), continuous opacity monitor (COM), continuous
process monitor (CPM), or any other constantly operating measuring device and recording device approved by the Department to
perform one or more of the functions of a CMS.·
"CFR" means the Code of Federal Regulations.
"Coal" means anthracite coal, bituminous coal, coke, lignite, nonbanded coal, andlor subbituminous coal.
"Coke" means a fused, cellular, porous substance that remains
after free moisture and the major portion of the volatile materials
have been distilled from bituminous coal and other carbonaceous
material by heating it in the absence of air or with a limited supply
of air.
"Combined cycle gas turbine" means a gas turbine in which heat
is recovered from the turbine's exhaust gases to heat water or
generate steam.
"Combustion source" means a source operation or item of equipment which combusts fuel.
"Commercial container glass" means clear or colored glass made
of soda-lime recipe, which is formed into bottles, jars, ampoules or
other containers, but does not include specialty container glass.
"Commercial fuel" means solid, liquid, or gaseous fuel which is
ordinarily produced, manufactured, or sold for the purpose of creating heat.
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"Comparable demand day" means, for any day in which an averaging unit is not operating, a day on which demand for electric power
was within 10 percent of the demand on the day in question.
"Control apparatus" means any device which prevents or controls
the emission of any air contaminant directly or indirectly into the
outdoor atmosphere.
"Cyclone-fired boiler" means a boiler which combusts fuel in a
horizontal water-cooled cylinder before releasing the combustion
gases into the boiler.
"Delivery vessel" means any mobile storage tank including, but
not limited to, tank trucks or railroad tank cars. This term does not
include marine tank vessels.
"Department" means the New Jersey Department of Environmental Protection and Energy.
"Designated set" means the averaging units which an owner or
operator is authorized by the Department to include in an averaging
plan pursuant to N.J.A.C. 7:27-19.6.
"Distillates of air" means helium (He), nitrogen (N2), oxygen
(02)' neon (Ne), argon (Ar), krypton (Kr), xenon (Xe), and carbon
dioxide (C02),
"Dry bottom utility boiler" means a utility boiler equipped with
an ash disposal hopper bottom with sufficient cooling surface so that
ash particles, when removed from the hopper, are in a solid state.
"Drum mix asphalt plant" means an asphalt plant where the
asphalt cement or other binder is added to the aggregate while the
aggregate is still in the rotary dryer.
"Electric generating utility" means any person who is subject to
regulation as a public utility (as defined in NJ.S.A. 48:2-13) for it~
provision of electric power to another person ·or any person whv
would be subject to such regulation were it not for that person'~
status as a municipality·.
"Emergency generator" means a *[stationary internal combustior
engine or stationary gas turbineJ* ·combustion source· used tc
provide mechanical·, thermal· or electrical *[powerJ* ·energy· onl)
when the ·facility's· primary *[powerJ* source *[for a facilityJ* ·01
that energy· has been rendered inoperable by circumstances beyonc
the control of the owner or operator of the facility. The term doe!
not include equipment used in circumstances other than emergen·
cies, such as during high electric demand days. The term also doe!
not include equipment which continues to be used after the primal;
*[powerJ* ·energy· source either has become operable again OJ
should have become operable had the owner or operator madl
reasonable efforts to repair it.
"EPA" means the United States Environmental Protectior
Agency.
"Equipment" means any device capable of causing the emissior
of an air contaminant either directly or indirectly to the outdoo
atmosphere, and any stack or chimney, conduit, flue, duct, vent 0
similar device connected or attached to, or serving the equipment
This term includes, but is not limited to, a device in which th,
preponderance of the air contaminants emitted is caused by ;
manufacturing process.
"Face-fired boiler" means a furnace firing design in which th,
burners are mounted on one or more walls of the furnace.
"Facility" means the combination of all structures, building!
equipment, storage tanks, source operations, and other operation
located on one or more contiguous or adjacent properties owne,
or operated by the same person. This term does not include deliver
vessels.
"Federally enforceable" means all limitations and conditions 0
operation, production, or emissions which can be enforced by EPt
pursuant to authorities which include, but are not limited to, thos
established in:
1. Any standards of performance for new stationary source
(NSPS) promulgated at 40 CFR 60;
2. Any national emission standard for hazardous air pollutanl
(NESHAP) promulgated at 40 CFR 61;
3. Any provision of an applicable SIP;
4. Any permit issued pursuant to requirements established at 4
CFR 51, Subpart I; 40 CFR 52.21; 40 CFR 70; or 40 CFR 71; c
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5. Any permit issued pursuant to requirements established under
the Air Pollution Control Act, N.J.S.A. 26:2C-l et seq., and this
chapter.
"Fixed capital cost" means the capital needed to provide all the
depreciable components of a facility, item of equipment or source
operation.
"Fuel" means combustible material burned in boilers, furnaces or
other machinery to generate heat or other forms of energy. This
term includes commercial fuel and non-commercial fuel.
"Fuel oil" means a liquid or liquefiable petroleum product burned
for the generation of light, heat or power and derived directly or
indirectly from crude oil.
"Gas turbine" means an internal combustion engine fueled by
liquid or gaseous fuel, which generates mechanical energy in the
form of a rotating shaft which is used to drive an electric generator
or other industrial equipment.
"Glass" means a hard, amorphous inorganic substance made by
fusing silicates, and sometimes borates and phosphates, with certain
basic oxides.
"Glass manufacturing furnace" means equipment which uses heat
for the production of glass.
"Heat input" means heat derived from the combustion of fuel
put into any boiler, furnace or other piece of equipment. This term
does not include the heat from preheated combustion air, recirculated flue gases or exhaust gases from other sources.
"Higher heating value" means the total heat obtained from the
complete combustion of a fuel which is at 60 degrees Fahrenheit
when combustion begins, and the combustion products of which are
cooled to 60 degrees Fahrenheit before the quantity of heat released
is measured.
"Horsepower hour" means a unit of energy or work, equal to the
work done by a mechanism with a power output of one horsepower
over a period of one hour.
"Incinerator" means any device, apparatus, equipment, or structure using combustion or pyrolysis for destroying, reducing or salvaging any material or substance, but does not include thermal or
catalytic oxidizers used as control apparatus on manufacturing equipment. For the purposes of this subchapter, this term includes (without limitation) any thermal destruction facility which is a resource
recovery facility, as such terms are defined in N.J.A.C. 7:26-1.4.
"Lean-burn stationary internal combustion engine" means a stationary internal combustion engine *[in which the exhaust oxygen
(Oz) concentration is greater than four percent]* ·which operates
at an air-to-fuel ratio fuel-lean of stoichiometric and cannot operate
with an exhaust oxygen concentration less than one percent·.
"Lignite" means coal that is classified as lignite A or B according
to the ASTM Standard Specification for Classification of Coals by
Rank, ASTM D 388-77. This specification can be obtained from the
American Society for Testing and Materials, 1916 Race Street,
Philadelphia, PA 19103.
"Liquid particles" means particles which have volume but are not
of rigid shape.
"Major NO, facility" means any facility which has the potential
to emit 25 or more tons of NO, per year.
"Manufacturing process" means any action, operation or treatment embracing chemical, industrial, manufacturing, or processing
factors, methods or forms including, but not limited to, furnaces,
kettles, ovens, converters, cupolas, kilns, crucibles, stills, dryers,
roasters, crushers, grinders, mixers, reactors, regenerators,
separators, filters, reboilers, columns, classifiers, screens, quenchers,
cookers, digesters, towers, washers, scrubbers, mills, condensers or
absorbers.
"Maximum allowable emission rate" means the maximum amount
of an air contaminant which may be emitted into the outdoor air
at any instant in time or during any prescribed interval of time.
"Maximum gross heat input rate" means the maximum amount
of fuel a combustion source is able to combust in a given period
as stated by the manufacturer of the *[steam generating unit]*
·combustion source·. This term is expressed in BTUs per hour,
based on the higher heating value of the fuel.

"National Ambient Air Quality Standard (NAAQS)" means an
ambient air quality standard promulgated at 40 CFR 50.
"Natural gas reburning" means a control technology where natural
gas is injected into a boiler downstream of the main combustion
zone in order to reduce the amount of NO, in the exhaust gas.
"NESHAP" means a National Emission Standard for a Hazardous
Air Pollutant as promulgated under 40 CFR 61.
"Nitrogen dioxide (NO z)" means a gaseous compound at standard
conditions, having a molecular composition of one nitrogen atom
and two oxygen atoms.
"Nitrogen oxide (NO)" means a gaseous compound at standard
conditions, having a molecular composition of one nitrogen atom
and one oxygen atom.
"Nonbanded coal" means coal that is classified as nonbanded
according to the ASTM Standard Definition of Terms Relating to
Megascopic Description of Coal and Coal Beds and Microscopical
Description and Analysis of Coals, ASTM D 2796-77, incorporated
herein by reference. This document may be obtained from the
American Society for Testing and Materials, 1916 Race Street,
Philadelphia, PA 19103.
"Non-commercial fuel" means solid, liquid or gaseous fuel which
is not ordinarily produced, manufactured, or sold for the purpose
of creating heat.
"Non-utility boiler" means any steam generating unit which is not
a utility boiler.
"NSPS" means Standards of Performance for New Stationary
Sources as promulgated under 40 CFR 60, commonly referred to
as New Source Performance Standards.
"Operating certificate" means a "Certificate to Operate Control
Apparatus or Equipment" issued by the Department pursuant to
the Air Pollution Control Act of 1954, specifically N.J.S.A. 26:2C-9.2,
which is valid for a period of five years from the date of issuance,
unless sooner revoked by the Department.
"Oxides of nitrogen (NO,)" means all oxides of nitrogen, except
nitrous oxide, as measured by test methods approved by the Department and EPA, such as the test methods set forth at 40 CFR 60
Appendix A Method 7E.
"Particles" means any material, except uncombined water, which
exists as liquid particles or solid particles at standard conditions.
"Permit" means a "Permit to Construct, Install or Alter Control
Apparatus or Equipment" issued by the Department pursuant to
the Air Pollution Control Act of 1954, specifically N.J.S.A 26:2C-9.2.
"Person" means any individual or entity and shall include, without
limitation, corporations, companies, associations, societies, firms,
partnerships and joint stock companies, and shall also include, without limitation, all political subdivisions of this State or any agencies
or instrumentalities thereof.
"Potential to emit" means the capability of a source operation
or of a facility to emit an air contaminant at maximum design
capacity, except as constrained by any Federally enforceable condition. Such Federally enforceable conditions may include, but are
not limited to, the effect of installed control apparatus, restrictions
on the hours of operation, and restrictions on the type or amount
of material combusted, stored, or processed.
"Ppmv" means a measurement of the concentration of a specified
substance in air, expressed as the number of parts of the specified
substance per million parts of air, by volume, including the number
of parts contributed by water.
"Ppmvd" means a measurement of the concentration of a specified
substance in air, expressed as the number of parts of the specified
substance per million parts of air, by volume, not including the
number of parts contributed by water.
"Rebricking" means the replacement of damaged or worn bricks
of a glass manufacturing furnace while the furnace does not contain
molten glass.
"Reconstruction" means the replacement of components of an
existing facility, item of equipment or source operation to such an
extent that the fixed capital cost of the new components exceeds
50 percent of the fixed capital cost that would be required to
construct an entirely new facility, item of equipment or source
operation.
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"Regenerative cycle gas turbine" means a gas turbine which recovers heat from its exhaust gases and uses that heat to preheat
the combustion air which is drawn into the gas turbine.
"Repowering" means the replacement of the stream generator in
a steam generating unit.
"Rich-bum stationary internal combustion engine" means a stationary internal combustion engine in which the *[exhaust oxygen
(02)]* concentration ·of oxygen in the exhaust· is no greater than
*[four] * ·one· percent.
"Rotary dryer" means a cylindrical device, which rotates about
an axis, through which hot gases are passed for the purpose of
removing moisture from any solid.
"Sampling" means the selective collection of a quantity of raw
materials, process intermediates, products, by-products or wastes.
·"Significant air quality impact level" means an increase, greater
than or equal to that specified in Table 1 at NJ.A.C. 7:27-18.4, in
the ambient air concentration of a criteria pollutant.·
"Simple cycle gas turbine" means a gas turbine which does not
recover heat from its exhaust gases.
"Soda lime recipe" means a formula for making glass using 60
to 75 percent silicon dioxide and 25 to 40 percent other oxides and
no lead oxides.
"Solid particles" means particles of rigid shape and definite
volume.
"Source emission testing" means the testing of a discharge of any
air contaminant from equipment, control apparatus or source operation through any stack or chimney.
"Source operation" means any process or any identifiable part
thereof that emits or can reasonably be anticipated to emit any air
contaminant either directly or indirectly into the outdoor atmosphere.
"Specialty container glass" means clear or colored glass made of
soda-lime recipe, which is produced to meet the specifications of
any standard set forth by The United States Pharmacopeia or The
National Formulary, incorporated herein by reference, and which
is used for pharmaceutical, cosmetic or scientific purposes. The
referenced specifications can be obtained from the United States
*[Pharmocepeial]* ·Pbarmacopeial· Convention, Inc., 12601 Twinbrook Parkway, Rockville, MD 20852.
"Stack or chimney" means a flue, conduit or opening designed,
constructed, or used for the purpose of emitting any air contaminant
into the outdoor atmosphere.
"Standard conditions" means 70 degrees Fahrenheit (21.1 degrees
Celsius·)· and one atmosphere pressure (14.7 pounds per square
inch absolute or 760.0 millimeters of mercury).
"State implementation plan (SIP)" means a plan for the attainment of any NAAQS, prepared by a state and approved by the EPA
pursuant to Section 110 of the Clean Air Act (42 USC 1857 et seq.).
"Stationary gas turbine" means any simple cycle gas turbine,
regenerative cycle gas turbine or combined cycle gas turbine that
is not self-propelled. The term includes a gas turbine of any of these
types which is mounted on a vehicle for portability.
"Stationary internal combustion engine" means any internal combustion engine that is not self-propelled. This term includes internal
combustion engines which are mounted on vehicles for portability.
"Steam generating unit" means any furnace, boiler, or other device
which combusts commercial fuel for the purpose of producing steam.
"Subbituminous coal" means coal that is classified as subbituminous according to the ASTM Standard Specification for Classification of Coals by Rank, ASTM D 388-77. This document may
be obtained from the American Society for Testing and Materials,
1916 Race Street, Philadelphia, PA 19103.
"Tangential-fired boiler" means a furnace firing design where the
burners are mounted at the corners of the furnace chamber.
"Testing" means a procedure for determining the kind and
amount of one or more air contaminants, potential air contaminants
or air contaminant precursors present. This term includes, but is not
limited to, sampling, sample custody, analysis, and reporting of
findings.
"Use" means to engage in any form or manner of operation of
equipment or control apparatus subsequent to the installation of
(CITE 25 NJ.R. 5988)
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such equipment or control apparatus. This term includes any trial
operation.
"Utility boiler" means a steam generating unit*[, all or some of
the steam from]* ·owned by an electric generating utility· which
is used for generating electricity ·for commercial use·.
"Volatile organic compound," or "(VOC)," means any compound
of carbon (other than carbon monoxide, carbon dioxide, carbonic
acid, metallic carbonates, metallic carbides and ammonium
carbonate) which participates in atmospheric photochemical reactions. For the purpose of determining compliance with emission
limits or content standards, VOC shall be measured by test methods
which have been approved in writing by the Department. This term
does not include the compounds which EPA has excluded from its
definition of VOC in the list set forth at 40 CFR 51.1oo(s)(I), which
is incorporated by reference herein, together with all amendments
and supplements. The list at 40 CFR 51.1oo(s)(I) currently includes
the compounds and the classes of perfluorocarbons set forth below:
Compounds
methane
ethane
methylene *[cloride]* ·cbloride· (dichloromethane)
1,1,I-trichloroethane (methyl chloroform)
trichlorofluoromethane (CFC-ll)
dichlorodifluoromethane (CFC-12)
trifluoromethane (FC-23)
1,1,2-trichloro-l,2,2-trifluoroethane (CFC-I13)
1,2-dichloro-l,I,2,2-tetrafluoroethane (CFC-114)
chloropentafluoroethane (CFC-115)
chlorodifluoromethane (HCFC-22)
2,2-dichloro-l,I,I,-trifluoroethane (HCFC-123)
2-chloro-l,I,I,2-tetrafluoroethane (HCFC-124)
pentafluoroethane (HFC-125)
1,1,2,2-tetrafluoroethane (HFC-134)
1,1,1,2-tetrafluoroethane (HFC-134a)
1,I-dichloro-l-fluoroethane (HCFC-141b)
l-chloro-l,l-difluoroethane (HCFC-142b)
1,1,I-trifluoroethane (HFC-143a)
1,I-difluoroethane (HFC-152a)
Classes of perfluorocarbons:
Cyclic, branched, or linear, completely fluorinated alkanes
Cyclic, branched, or linear, completely fluorinated ethers with no
unsaturations
Cyclic, branched, or linear, completely fluorinated tertiary amines
with no unsaturations
Sulfur containing perfluorocarbons with no unsaturations and with
sulfur bonds only to carbon and fluorine
If there is any conflict between the list at 40 CFR 51.1oo(s)(I) and
the list set forth above, the list at 40 CFR 51.1oo(s)(I) shall control.
"Wet bottom utility boiler" means a utility boiler in which the
ash is removed from the boiler in a molten state.
7:27-19.2 Purpose, scope and applicability
(a) This subchapter establishes requirements and procedures concerning the control and prohibition of air pollution by oxides of
nitrogen. The purpose of this subchapter is to require any stationary
source or group of sources, located within a contiguous area and
under common control, that emits or has the potential to emit at
least 25 tons of NO. per year, to implement reasonably available
control technology (RACT) to control NO. emissions. EPA defines
RACT to mean the lowest emission limitation that a particular
source is capable of meeting by the application of air pollution
control technology which is reasonably available considering technological and economic feasibility.
(b) The following types of equipment and source operations are
subject to the provisions of this subchapter:
1. Any utility boiler;
2. Any non-utility boiler which has a maximum gross heat input
rate of at least 20 million BTUs per hour;
3. Any stationary gas turbine which has a maximum gross heat
input rate of at least 30 million BTUs per hour;
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4. Any stationary internal combustion engine capable of producing
an output of more than 500 horsepower;
5. Any rotary dryer having the potential to emit at least 25 tons
of NO. per year, and located at an asphalt plant;
6. Any glass manufacturing furnace producing commercial container glass, and having a maximum potential production rate of at
least 14 tons of glass removed from the furnace per day *and has
the potential to emit more than 10 tons of NO. per year*;
7. Any glass manufacturing furnace producing specialty container
glass, and having a maximum potential production rate of at least
seven tons of glass removed from the furnace per day *and has the
potential to emit more than 10 tons of NO. per year*; and
8. Any glass manufacturing furnace producing borosilicate recipe
glass, and having a maximum potential production rate of at least
five tons of glass removed from the furnace per day *and has the
potential to emit more than 10 tons of NO. per year*.
(c) Any major NO. facility containing any equipment or source
operation not specifically listed in (b) above, which equipment or
source operation has the potential to emit more than 10 tons of
NO. per year, is subject to the provisions of this subchapter.
(d) Notwithstanding the provisions of (b) and (c) above, any
emergency generator which is subject to a Federally enforceable
limitation or condition restricting its operations to less than 500
hours during any consecutive 12 month period, and which does not
have the potential to emit at least 25 tons of NO. during its annual
period of operations, is not subject to this subchapter.
(e) Notwithstanding the provisions of (b) and (c) above, this
subchapter does not apply to any equipment or source operation
for which the *[Administrator of] * EPA determines (when the *[Administrator]* *EPA* approves a plan or plan revision) that net air
quality benefits are greater in the absence of reductions of oxides
of nitrogen from such equipment or source operation.
(f) The owner or operator of a facility containing any equipment
or source operation listed in (b) above may apply to the Department
for an exemption from this subchapter. The procedure for obtaining
the Department's approval of such an exemption is set forth in
N.J.A.C 7:27-19.14. The Department shall approve the exemption
only if the facility satisfies the requirements of (f)1 and 2 below:
1. The facility's potential to emit NO. is less than 25 tons per
year; and
2. The facility's potential to emit NO. on any calendar day from
May 15 to September 15 is less than 137 pounds per day.
7:27-19.3 General provisions
(a) Each owner and each operator of any equipment or source
operation subject to this subchapter is responsible for ensuring
compliance with all requirements of this subchapter. If there is more
than one owner and operator of the equipment or source operation,
each owner and each operator is jointly and severally liable for any
penalties for violations of this subchapter.
(b) The emission limitations specified in this subchapter become
operative on May 31, 1995, except as provided in N.J.A.C
7:27-19.4(c) and 19.1O(d).
(c) For any alteration of equipment or source operations
necessary to comply with the NO. emission limits in this subchapter,
which alteration does not involve a reconstruction of the equipment
or source operation, the use of control measures which incorporate
current advances in the art of air pollution control for those types
of control measures shall be deemed to satisfy the requirements of
N.J.A.C 7:27-8.8(d). For example, if a utility boiler achieves compliance with an emission limit under this subchapter by installing
a low-NO. burner, the requirements of N.J.A.C 7:27-8.8(d) are
satisfied if the low-NO. burner installed incorporates current advances in the art of air pollution control for low-NO. burners.
(d) By *[(date which is three months after operative date of
this subchapter)]* *April 23, 1994*, the owner or operator of any
facility, equipment or source operation ~hich is in operation prior
to January 23, 1994 and is* subject to this subchapter shall
*[apply]**:
1. Apply* for permits for all equipment and control apparatus
necessary for compliance with this subchapter*; and

2. If the owner or operator seeks to comply with this subchapter
pursuant to the facility-specific NO. emission limit provision of
NJ.A.C. 7:27-19.13, submit to the Department a facility-specific
NO. control plan pursuant to NJ.A.C. 7:27-19.13*.
*(e) After receipt of a written request from an owner or operator
for an extension of the deadline set forth in (d) above or the deadline
set forth at NJ.A.C. 7:27-19.13(b), the Department may authorize
a 6O-day renewable extension, provided that the request includes
a statement, certified in accordance with NJ.A.C. 7:27-8.24, that
notwithstanding the request for an extension, the facility will comply
with all applicable emission limits set forth in this subchapter by
the May 31, 1995 deadline established in (b) above. Such extension
may be renewed by the Department upon the written request of the
owner or operator provided that the request of the renewal shall
also include a statement, certified in accordance with NJ.A.C.
7:27-8.24, that notwithstanding the request for an extension, the
facility will comply with all applicable emission limits set forth in
this subchapter by the May 31, 1995 deadline established in (b)
above. Written requests for the extension of a deadline submitted
pursuant to this subsection shall be addressed to:
Assistant Director, Air and Environmental Quality
Enforcement
Division of Enforcement Field Operations
Department of Environmental Protection and Energy
CN 422
401 East State Street, 4th Floor
Trenton, New Jersey 08625-0422
(0 The requirement for an owner or operator set forth in (d)
above may be waived by the Department if:
1. The source operation which will be permanently shut down
prior to May 31, 1995; and
2. The owner or operator submits a request for a waiver to the
Department by April 23, 1994. Such request shall include:
i. A statement of the date (prior to May 31, 1995) the source
operation will be permanently shut down; and
ii. Certification in accordance with NJ.A.C. 7:27-8.24.
(g) The owner or operator of any facility, equipment or source
operation which commences operation on or after January 23, 1994
shall ensure that such facility, equipment of source operation complies with the requirements of this subchapter from the date of
commencement of operation.*
7:27-19.4 Utility boilers
(a) The owner or operator of a utility boiler shall cause it to emit
NO. at a rate no greater than the applicable maximum allowable
NO. emission rate specified in Table 1 below, unless the owner or
operator of the utility boiler is:
1. Complying with (b) or (c) below in lieu of complying with the
emission limits set forth in Table 1 below, under the Department's
written approval obtained pursuant to N.J.A.C 7:27-19.14; or
2. Complying with an averaging plan submitted under N.J.A.C
7:27-19.6 and approved by the Department in writing pursuant to
N.J.A.C. 7:27-19.14.
TABLE 1
Maximum Allowable NO. Emission Rates for Utility Boilers
(pounds per million BTU)
Firing Method
FuellBoiler Type
Tangential
Coal-Wet Bottom
1.01
Coal- Dry Bottom
0.38
Oil and/or Gas
0.20
Gas Only
0.20
IExcept as provided in (b) below.

Face
1.01
0.45
0.28
0.20

Cyclone
0.60
0.55
0.43
0.43

(b) In lieu of complying with the emission limits set forth in (a)
above, the owner or operator of a coal-fired, wet-bottom utility boiler
which uses the tangential or face firing method may comply with
the requirements of this subsection, which provides for seasonal
combustion of natural gas. *This shall not include a utility boiler
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which used natural gas as its primary fuel in 1990 or which currently
uses natural ~as as ~ts primarr fuel.* The owner or operator electing
to C?mply WIth this subsection shall satisfy all of the following
requirements:
1. Before July 1, 1994, submit to the Department an application
for approval of seasonal natural gas combustion, pursuant to
NJ.A.C. 7:27-19.14(a), (b) and (c);
2. Befor~ ~ay 1, 1995, obtain the Department's written approval
of the apphcatlon pursuant to N.J.A.C. 7:27-19.14, and maintain that
approval in effect;
3. Comply with all conditions of the Department's written approval;
4..Beginning in calendar year 1995, comply with the following
requirements:
i. From May 1 to September 30 of each year, combust ·[only]·
natural gas in the utility boiler; *and*
ii. Operate the utility boiler so that it emits NO. at an average
rate for each calendar day no greater than one pound of NO per
million BTUs; and
•
For every calendar year beginning in 1995, operate the utility
boIler so that the average NO. emission rate over the entire calendar
year does. not exceed 1.5 pounds of NO. per million BTUs.
(c) In heu of complying with the emission limits set forth in (a)
above, the owner or operator of a utility boiler which is to be ·[shut
down or]* repowered before *[April 30]· *May 15*, 1999 may
comply with the requirements of this subsection. The owner or
operator electing to comply with this subsection shall satisfy all of
the following requirements:
1. Before May 1 of each calendar year beginning with 1995, adjust
the combustion process in accordance with the general procedures
set forth at N.J.A.C. 7:27-19.16;
2. Before January 1, 1995, enter into a Federally enforceable
agreement with the Department which prohibits the continued
?pe~ation of the utility boiler after April 30, 1999, unless its repowermg IS completed before that date and it meets the emission limitations specified in Table 2 below thereafter;
3. Before July 1, 1994, submit to the Department an application
for approval of compliance under this subsection, pursuant to
N.L:',:C. 7:27-19.14(a), (b) and (c), and include in the application
speCifiC procedures and schedules for adjustment of the boiler's
~mbustion process in addition to the general procedures set forth
m N.J.A.C. 7:27-19.16, and a proposed schedule of milestones for
obtaining permits and purchasing equipment for the repowering of
the boiler;
4. Obtain the Department's written approval of the application
pursuant to N.J.A.C. 7:27-19.14, including, without limitation, approval of the combustion adjustment procedures and schedules
based upon a determination that such procedures and schedules will
~inimize .total emissions of NO., VOC and CO to the extent practicable usmg procedures and schedules which are technologically and
economically feasible;
5. Maintain the Department's approval in effect; and
6. Comply with all conditions of the Department's written approval, and meet all milestones in that approval (such as for permit
applications and permit approvals).

?

TABLE 2
Maximum Allowable NO. Emission Rates for Utility Boilers
Which Have Been Repowered
(pounds per million BTU)
FuellBoiler Type
Coal-Wet Bottom
Coal-Dry Bottom
Oil and/or Gas
Gas Only

(CITE 25 N..J.R. 5990)

Firing Method
Tangential
0.2
0.2
0.1
0.1

Face
0.2
0.2
0.1
0.1

Cyclone
0.2
**
0.1
**

(d) The owner or operator of any utility boiler subject to this
subchapter shall install on the boiler a continuous emissions monitoring system satisfying the requirements of N.J.A.C. 7:27-19.18.
7:27-19.5 Stationary gas tllrbines
(a) No stationary simple cycle gas tllrbine which has a maximum
gross heat input rate of at least 30 million BTUs per hour may emit
NO. at a rate greater than the applicable maximum allowable
NO. emission rate specified in Table 3 below, unless the owner or
operator is complying with an averaging plan including that turbine
which has been submitted under N.J.A.C. 7:27-19.6 and approved
by the Department in writing pursuant to N.J.A.C. 7:27-19.14.
TABLE 3
Maximum Allowable NO. Emission Rate for
Simple Cycle Gas Turbines
(Pounds per million BTU)
Fuel Used
Oil
Gas

Emission Limit
0.4
0.2

. (b) N.o combined o/cle gas tllrbine or regenerative cycle gas turbme which has a maxunum gross heat input rate of at least 30 million
BTl!s per hour may emit NO. at a rate greater than the applicable
maxImum allowable NO. emission rate specified in Table 4 below,
unless the owner or operator is complying with an *[average]·
*averaging* plan including that turbine which has been submitted
under N.J.A.C. 7:27-19.6 and approved by the Department in writing
pursuant to N.J.A.C. 7:27-19.14.
TABLE 4
Maximum Allowable NO. Emission Rate for
Combined Cycle Gas Turbines
(Pounds per million BTU)
Fuel Used
Oil
Gas

Emission Limit
0.35
0.15

(c) In lieu of complying with the emission limits set forth in (a)
and (b) above, the owner or operator of a stationary gas turbine
may elect to comply with the requirements of this subsection. The
owner or operator of the tllrbine shall satisfy all of the requirements
listed in (c)1 through 6 below·[.]·*:*
1. The owner or operator of *[applies for and obtains]* *the
stationary gas tUrbine shall apply for and obtain* the Department's
written approval, in accordance with N.J.A.C. 7:27-19.14 and based
on the standards in N.J.A.C. 7:27-19.14 and (c)2 and 3 below;
2. The owner or operator ·[establishes]* *shall establish* that
there is an insufficient supply of water to the turbine suitable for
NO. emission control, due to either of the following circumstances
beyond the control of the owner or operator:
i. A legally enforceable limit on the amount of water which the
owner or operator's facility may use; or
ii. The need to provide for an alternate supply of water, because
the existing supply is insufficiently filtered and de-ionized to be
suitable for injection;
3. The owner or operator •[establishes]* *shall establish* that
there is no commercially available dry low-NO combustor suitable
for use in the specific stationary gas turbine;'
4. The owner or operator *[maintains]* *shall maintain* the
Department's approval in effect;
5. The owner or operator *[complies]* *shall comply* with all
conditions of the Department's approval; and
6. Th~ owner or operator annually *[adjusts]* *shall adjust* the
combustion process of the tllrbine in accordance with N.J.A.C.
7:27-19.16, before May 1 of each year.
*[(d) In reducing the NO. emission rate to the rate required under
(a) or (b) above, the owner or operator of a stationary gas tllrbine
not approved under (c) above shall not allow the CO emission rate
to exceed 50 ppmvd at 15 percent 02 at any operating condition.]*
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7:27-19.6 Emissions averaging
(a) The Department may authorize an owner or operator to
comply with an averaging plan approved by the Department pursuant
to this section. An owner or operator in compliance with such an
approved averaging plan is not required to comply with any emission
limit set forth in this subchapter which would be applicable in the
absence of an approved averaging plan.
(b) The owner or operator of two or more source operations or
items of equipment may request that the Department authorize an
averaging plan for two or more averaging units designated by the
owner or operator. The owner or operator seeking authorization for
averaging shall submit a written request to the Department at the
address set forth in (k) below. The owner or operator shall include
the following information in the request:
1. Information sufficient to identify each averaging unit, including
its location, a brief description of the unit (for example, "dry-bottom
coal-fired utility boiler" or "oil-fired simple-cycle gas turbine"), its
permit number, any other identifying numbers, and any other information necessary to distinguish it from other equipment owned
or operated by the applicant;
2. The maximum gross heat input rate of each averaging unit,
expressed in BTUs per hour;
3. The type of fuel or fuels combusted in each averaging unit;
4. The maximum allowable NO. emission rate which the owner
or operator proposes to impose upon each averaging unit, expressed
in pounds per million BTU;
·S. The peak daily heat input rate, calculated by averaging the
heat input to the unit, expressed in mmBTU, from the five highest
days in the last five years;·
*[5.]*·6.· A demonstration that in operating at their *[maximum]* ·peak daily· heat input rates, all of the averaging units
together would satisfy the following equation:
TPEE:>; TPAE
where:
i. TPEE means total peak estimated emissions, and is equal to
the sum of the peak estimated emissions for each averaging unit.
The peak estimated emissions for each averaging unit equals the
maximum emission rate listed in (b)4 above for that averaging unit,
multiplied by the *[maximum] * ·peak daily· heat input rate listed
in *[(b)2]* ·(b)S· above for that averaging unit; and
ii. TPAE means total peak allowable emissions, and is equal to
the sum of the total peak allowable emissions for each averaging
unit. The peak allowable emissions for each averaging unit equals
the applicable NO. emission limit set forth in N.J.A.C. 7:27-19.4,
19.5, 19.7, 19.8, 19.9 or 19.10 for that averaging unit, multiplied by
the *[maximum] * ·peak daily· heat input rate listed in *[(b)2]*
·(b)S· above for that averaging unit;
*[6.]*·7.· The method to be used to measure the actual NO.
emission rate of each averaging unit;
*[7.]*·8.· The name and phone number of the individual
responsible for the recordkeeping required under (g) below; and
*[8.]*·9.· Any other information which the Department requests,
which is reasonably necessary to enable it to determine whether the
averaging units designated by the owner or operator will comply with
the requirements of this section.
(c) The Department shall approve an averaging plan only if the
following requirements are satisfied:
1. Each averaging unit can satisfy the maximum allowable
NO. emission rate which the owner or operator proposed under (b)4
above for that averaging unit;
2. The request for authorization satisfies all requirements of (b)
above;
3. The owner and operator of the averaging units to be included
in the designated set enter into a Federally enforceable agreement
with the Department (such as the inclusion of conditions in the
applicable permits and/or operating certificates), requiring any
averaging unit for which the NO. emission rate specified under (b)4
above is less than the applicable maximum allowable NO. emission
rate specified at N.J.A.C. 7:27-19.4, 19.5, 19.7, 19.8, 19.9 or 19.10
to continue to emit NO. at the rate specified under (b)4 above; and

4. Emissions from any averaging unit exceeding the applicable
NO. emission limit under N.J.A.C. 7:27-19.4 or 19.5 will not cause
*[or materially contribute to an exceedance of the NAAQS for
nitrogen dioxide]* ·the concentration of NO. in the ambient air to
exceed the applicable significant air quality impact level set forth
in Table 1 at N,J.A.C. 7:27-18.4· or any other environmental impact
inconsistent with the purposes of this chapter, the Air Pollution
Control Act, N.J.S.A. 26:2C-l et seq., or the Clean Air Act, 42 U.S.c.
74Dl et seq.
(d) The owner or operator of the designated set shall operate
each unit in the designated set in compliance with the following:
1. The actual NO. emissions from each averaging unit in the
designated set, averaged over the appropriate time period specified
in (f) below, shall not exceed the maximum allowable NO. emission
rate specified in (b)4 above for that averaging unit; and
2. The sum of the actual NO. emissions from all averaging units
in the designated set, averaged over the appropriate time period
specified in (f) below, shall not exceed the sum of the allowable
NO. emissions for all averaging units in the designated set. The
allowable NO. emissions for each averaging unit is calculated according to the following formula:
Allowable NO. emissions = H x AL
where:
i. H means the actual heat input to the averaging unit during the
appropriate time interval specified in (f) below. The heat input is
expressed in millions of BTUs, based on the higher heating value
of the fuel burned; and
ii. AL means the applicable NO. emission limit set forth in
N.J.A.C. 7:27-19.4, 19.5, 19.7, 19.8, 19.9 or 19.10 for that averaging
unit, expressed in pounds of NO. per million BTUs.
(e) The owner or operator of the designated set shall calculate
the actual NO. emissions of each averaging unit using ·emissions·
data from a continuous emissions monitoring system satisfying the
requirements of N.J.A.C. 7:27-19.18. The owner or operator may
comply with this requirement ·using emissions data derived· in
accordance with a ·monitoring· plan for limited installation of
continuous emissions monitoring systems approved by the Department under N.J.A.C. 7:27-19.18*[(d)]*·(e)·.
(f) The owner or operator shall demonstrate compliance with this
section *[according to the schedule set forth in (f)1 and 2 below.]*
·as follows:·
1. The owner or operator shall determine whether the operations
of the designated set comply with this section for each calendar day
during the period beginning May 15 and ending September 15 of
each year. The owner or operator shall base the calculations required
under (d)1 and 2 above upon the heat input and NO. emissions
for each averaging unit over the entire calendar day. The owner or
operator shall perform the calculations and make a record of them
within three working days after the date which is the subject of the
calculation*[.]*·; and·
2. The owner or operator shall determine whether the operations
of the designated set comply with this section for the 3D-day period
beginning September 16 of each year, and the 3D-day period beginning on each subsequent day through *[April 15]* ·May 14· of the
following year. The owner or operator shall base the calculations
required under (d)1 and 2 above upon the heat input and NO.
emissions for each averaging unit over the entire 3D-day period. The
owner or operator shall perform the calculations and make a record
of them by the 15th day of each month, for all 3D-day periods ending
in the preceding month.
(g) The owner or operator of a designated set shall maintain the
records listed below for five years from the date on which each
record was made. The owner or operator shall maintain such records
in a permanently bound log book, in a format approved in writing
by the Department orand acceptable to the EPA]*. The owner or
operator shall maintain the following records:
1. The unique identifier for each averaging unit included in the
designated set as specified in (b) 1 above;
2. The time period for which the data is being recorded;
3. The date upon which the data was recorded;
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4. The amount, type and higher heating value of the fuel(s)
consumed over the subject time period;
5. The amount of NO. (expressed in pounds or tons) emitted by
each averaging unit over the subject time period;
6. Whether the amount exceeds the allowable rate for the averaging unit specified under (b)4 above;
7. The sum of the amounts listed in (g)5 above for all averaging
units;
8. The allowable NO. emissions calculated pursuant to (d)2 above;
and
9. Any other information required to be maintained as a condition
of approval granted pursuant to (b) above.
(h) The owner or operator of a designated set shall submit
quarterly reports to the Department on April 30, July 30, October
30 and January 30 of each year, for the immediately preceding
calendar quarter ending March 31, June 30, September 30 and
December 31, respectively. The owner or operator shall submit the
report to the Department at the address set forth in (1) below. The
owner or operator shall include the following information in the
quarterly report:
1. The information listed in (g)2 and 3 above;
2. In the report for the quarter ending March 31, the compliance
determination required under (f)2 above for each 30-day period
ending on a calendar day within the quarter;
3. In the report for the quarter ending June 30:
i. The compliance determination required under (f)2 above for
each 30-day period ending on a calendar day from April 1 through
May 14, inclusive; and
ii. The compliance determination required under (f)1 above for
each calendar day from May 15 through June 30, inclusive;
4. In the report for the quarter ending September 30*[, the]**:
i. The compliance determination required under (f)2 above for
each 30 day period ending on a calendar day from September 16
through September 30, inclusive; and
ii. The* compliance determination required under (f)1 above for
each calendar day from July 1 through September 15; and
5. In the report for the quarter ending December 31, the compliance determination required under (f)2 above for each 30-day
period ending on a calendar day within the quarter.
(i) If the emissions from the designated set or from any averaging
unit do not comply with (d) above for any time period described
in (f) above, the owner or operator of the *[electric generating
utility]* *designated set* shall deliver (as opposed to send) written
notice of the non-compliance to the Department within two working
days after the date on which the owner or operator was required
to calculate compliance under (f) above. The owner or operator shall
provide the notice in writing to the Regional Enforcement Officer,
at the address specified in (I) below for the county in which the
averaging unit with the highest NOx emission rate is located. The
owner or operator shall include the following information in the
notification:
1. The name of the owner or operator;
2. The name and telephone number of the person specified in
(b)7 above;
3. All information required to be recorded under (h) above;
4. A statement of the reason(s) for the non-compliance, if known;
and
5. Certification of the notification, in accordance with N.J.A.C.
7:27-*[8.23] **8.24*.
(j) An electric generating utility operating a utility boiler or stationary gas turbine which cannot be operated due to sudden and
reasonably unforeseeable circumstances beyond the utility's control,
and for which the NOx emission rate specified under (b)4 above
is less than the applicable maximum allowable NO x emission rate
under N.J.A.C. 7:27-19.4 or 19.5, shall take the following actions:
1. Within two working days after the averaging unit ceased operating, deliver (as opposed to send) written *preliminary* notice to
the Department. *This preliminary notice shall be followed up
within 30 calendar days of the occurrence of the incident certifying
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the information in accordance with N..J.A.C. 7:27-8.24.* In the written notice, the owner or operator shall identify the unit which is
or was not operating, and state why it is or was not operating;
2. If circumstances beyond the control of the owner or operator
make it impracticable either to repair the averaging unit within 15
calendar days after it ceased operating, or to comply with the
averaging plan without operating the unit (for example, through
reducing the operations of another unit and purchasing electric
power from another source), include in the notice described in (j)1
above an explanation of those circumstances and an estimate of the
time required to repair the averaging unit; and
3. In determining whether the designated set is in compliance with
(d)2 above, assume that the NO. emissions and heat input for the
non-operational averaging unit for each of the first 15 days of nonoperation (or such longer period, not to exceed six months, as the
Department determines is necessary to repair the averaging unit
based on the information submitted under (j)2 above) are equal to
the actual emissions and heat input for that unit on the most recent
comparable demand day. For each day after the end of the period
described above, assume that the NO. emissions and heat input for
the non-operational averaging unit are zero.
(k) A person submitting a request for authorization of an averaging plan shall send the request to the Department at the following
address:
Chief, Bureau of Air Quality Engineering
Department of Environmental Protection
and Energy
401 East State Street
CN 027
Trenton, New Jersey 08625-0027
(I) A person required to provide notice to the Department under
(i) above shall send the notice to the applicable address listed in
(1)1 through 4 below.
1. If the averaging unit with the highest NO x emission limit is
located in Burlington County, Mercer County, Middlesex County,
Monmouth County or Ocean County:
Central Regional Office
Horizon Center
CN 407
Robbinsville, NJ 08625-0407
*[Fax: (609) 584-4220]*
2. If the averaging unit with the highest NO. emission limit is
located in Bergen County, Essex County, Hudson County or Union
County:
Metro Regional Office
2 Babcock Place
West Orange, NJ 07052-5504
*[Fax: (201) 669-3907]*
3. If the averaging unit with the highest NOx emission limit is
located in Hunterdon County, Morris County, Passaic County,
Somerset County, Sussex County or Warren County:
Northern Regional Office
1259 Route 46 East
Parsippany, NJ 07054-4191
*[Fax: (201) 229-7719]*
4. If the averaging unit with the highest NOx emission limit is
located in Atlantic County, Camden County, Cape May County,
Cumberland County, Gloucester County or Salem County:
Southern Regional Office
20 East Celementon Road
3rd Floor, Suite 302
Gibbsboro, NJ 08525-1175
*[Fax: (609) 346-8051]*
7:27-19.7 Non-utility boilers
(a) Beginning in calendar year 1994, the owner or operator of
a non-utility boiler with a maximum gross heat input rate of at least
20 million but less than 50 million BTUs per hour shall annually
adjust the combustion process of the boiler in accordance with
N.J.A.C. 7:27-19.16 before May 1 of each year.
(b) Beginning on May 31, 1995, the owner or operator of a nonutility boiler with a maximum gross heat input rate of at least 50

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

ADOPTIONS
million but less than 100 million BTUs per hour shall cause the boiler
to emit NO. at a rate no greater than the applicable maximum
allowable NO. emission rate specified in Table 5 below.
TABLE 5
Maximum Allowable NO. Emission Rates for
Non-utility Boilers Subject to N.J.A.C. 7:27-*[19.1(b)]*·19.7(b)·
(pounds per million BTU)
Firing Method
FueVBoiler Type
Tangential
Coal-Wet Bottom
1.0
Coal-Dry Bottom
0.38
#2 Fuel Oil
0.121
Other Liquid Fuels
0.31
Natural Gas
0.1
lExcept as provided for in (c) above.

Face
1.0
0.43
0.121
0.31
0.1

Cyclone
0.55
0.55
0.121
0.3 1
0.1

(c) Beginning on May 31, 1995, the owner or operator of a nonutility boiler with a maximum gross heat input rate of at least 100
million BTUs per hour shall cause the boiler to emit NO. at a rate
no greater than the applicable maximum allowable NO. emission
rate specified in Table 6 below.
TABLE 6
Maximum Allowable NO. Emission Rates for
Non-utility Boilers Subject to N.J.A.C. 7:27-19.7(c)
(pounds per million BTU)
FueVBoiler Type
Coal-Wet Bottom
Coal-Dry Bottom
Oil and/or Gas
Gas Only

Firing Method
Tangential
1.0
0.38
0.20
0.20

Face
1.0
0.45
0.28
0.20

Cyclone
0.60
0.55
0.43
0.43

(d) The owner or operator of any non-utility boiler with a maximum gross heat input rate of at least 250 million BTUs per hour
shall install a continuous emissions monitoring system in accordance
with N.J.A.C. 7:27-19.18.
7:27-19.8 Stationary internal combustion engines
(a) The owner or operator of a rich-burn stationary internal
combustion engine capable of producing an output of more than
500 horsepower, fueled by gaseous fuel, shall cause it to emit no
more than 1.5 grams of NO. per horsepower hour.
(b) The owner or operator of a lean-burn stationary internal
combustion engine capable of producing an output of more than
500 horsepower, fueled by gaseous fuel, shall cause it to emit no
more than 2.5 grams of NO. per horsepower hour.
(c) The owner or operator of any lean-burn stationary internal
combustion engine capable of producing an output of more than
500 horsepower, fueled by liquid fuel, shall cause it to emit no more
than *[eight]· ·8.0· grams of NO. per horsepower hour.
7:27-19.9 Asphalt plants
(a) The owner or operator of a batch type or drum mix asphalt
plant which has the potential to emit at least 25 tons per year of
NO. shall cause it to emit NO. at a rate no greater than 200 ppmvd
at seven percent 02'
(b) At least annually, the owner or operator of an asphalt plant
subject to (a) above shall adjust the combustion process of the
aggregate dryer in accordance with N.J.A.C. 7:27-19.16.
7:27-19.10 Glass manufacturing furnaces
(a) The owner or operator of any commercial container glass
manufacturing furnace listed in NJ.A.C. 7:27-19.2(b)6 shall cause
the furnace to emit no more than 5.5 pounds of NO. per ton of
glass removed from the furnace.
(b) The owner or operator of any specialty container glass
manufacturing furnace listed in N.J.A.C. 7:27-19.2(b)7 shall cause

the furnace to emit no more than 11 pounds of NO. per ton of
glass removed from the furnace.
(c) The owner or operator of a borosilicate recipe glass manufacturing furnace listed in N.J.A.C. 7:27-19.2(b)8 shall:
1. By January 1, 1994*[, conduct source emissions testing in accordance with N.J.A.C. 7:27-19.17 to]· determine the baseline
NO. emission rate from the furnace ·by either:
i. Conducting source emissions testing in accordance with
NJ.A.C. 7:27-19.17; or
ii. Using the results of source emissions testing conducted at any
time after November 15, 1990, provided that the procedures used
for the source emission testing meet the requirements of NJ.A.C.
7:27·19.17;·
2. By July 1, 1994, submit one of the following to the Department:
i. A written plan detailing how the NO. emission rate from the
furnace will be reduced by 30 percent from the baseline emission
rate measured in (c)1 above; or
ii. A demonstration that the NO. emissions from the furnace, as
measured by the source emissions testing performed under (c)1
above, are at least 30 percent less than the uncontrolled NO.
emissions from the furnace as of a date no earlier than November
15, 1990;
3. Before the date specified in (d) below, implement the plan
detailed in (c)2i above (unless the owner or operator has submitted
the demonstration described in (c)2ii above); and
4. Beginning on the date specified in (d) below, cause the furnace
to emit NO. at a rate no greater than the reduced rate described
in (c)2i above, or to continue to emit NO. at a rate no greater than
the rate demonstrated under (c)2ii above.
(d) A glass manufacturing furnace subject to this subchapter shall
comply with the requirements of (a), (b), (c)3 and (c)4 above
beginning on the earlier of the following:
1. The first date after *[[insert operative date]]* ·January 23,
1994· on which rebricking of the furnace is completed; or
2. May 1, 1997.
(e) Beginning in calendar year 1994, the owner or operator of
a glass manufacturing furnace subject to this subchapter shall adjust
the combustion process of the furnace in accordance with NJ.A.C.
7:27-19.17 before May 1 of each calendar year.
7:27-19.11 and 19.12 (Reserved)
7:27-19.13 Facility-specific NO. emissions limits
(a) This section establishes procedures and standards for the
establishment of facility-specific NO. emissions limits in the following
circumstances:
1. If a major NO. facility contains any source operation or item
of equipment not listed in N.J.A.C. 7:27-19.2(b) which has the
potential to emit more than 10 tons of NO. per year, except as
provided in ·[(0)]* .(p). below; *[and] * ·or·
2. If the owner or operator of a source operation or item of
equipment listed in N.J.A.C. 7:27-19.2(b) seeks approval of an
alternative maximum allowable emission rate, which would apply to
the equipment or source operation in lieu of the emission limit which
would otherwise apply under this subchapter.
(b) The owner or operator of a major NO. facility described in
(a)1 above shall obtain the Department's written approval of a
facility-specific NO. control plan in accordance with this section.
*[The]· ·For any facility, equipment or source operation which is
in operation prior to January 23, 1994, the· owner or operator shall
submit to the Department in writing a proposed NO. control plan
for the facility by *[[insert date which is three months after operative
date of this subchapter]]* ·April 23, 1994 or by a later date approved
by the Department pursuant to NJ.A.C. 7:27-19.3(e)·. In the
proposed NO. control plan, the owner or operator shall include:
1. A list of each source operation or item of equipment at the
facility which has the potential to emit more than 10 tons of
NO. per year and is not listed in N.J.A.C. 7:27-19.2(b). In the list,
the owner or operator shall briefly describe the source operation
or item of equipment, and list its permit number and any other
identifying numbers; and
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2. The information listed in (d) below.
(c) The owner or operator of a source operation or item of
equipment listed in N.J.A.C. 7:27-19.2(b) may request approval of
an alternative maximum allowable emission rate in accordance with
this section. In the request, the owner or operator shall include:
1. A brief description of the equipment or source operation which
is the subject of the request, and its permit number and any other
identifying numbers;
2. A demonstration that the source operation or item of equipment is not ·reasonably· able to comply with this subchapter through
any alternative means of compliance established under this
subchapter (for example, through seasonal combustion of natural gas
pursuant to N.J.A.C. 7:27-19.4(b), or through compliance with an
averaging plan under NJ.A.C. 7:27-19.6); and
3. The information listed in (d) below.
(d) In addition to the information required under (b) or (c) above,
as applicable, the owner or operator shall include the following
information in a proposed NO, control plan or request for an
alternative maximum allowable emission rate:
1. For each source operation or item of equipment listed in (b)1
above or (c)1 above, as applicable, a list of all NO, control technologies available for use with the equipment or source operation;
2. An analysis of the technological feasibility of installing and
operating each control technology identified in (d)1 above;
3. For each control technology which is technologically feasible
to install and operate, an estimate of the cost of installation and
operation;
4. An estimate of the remaining useful life of each source operation or item of equipment listed in (b)1 above or (c)1 above, as
applicable;
5. An estimate of the reduction in NO, emissions attainable
through the use of each control technology which is technologically
feasible to install and operate;
6. For each source operation or item of equipment listed in (b)1
above or (c)1 above, as applicable, the NO, control technology or
technologies which the owner or operator proposes to employ;
7. For each source operation or item of equipment listed in (b)1
above or (c)1 above, as applicable, a proposed NO, emission limit;
8. Any other information which the Department requests which
is reasonably necessary to enable it to determine whether the application satisfies the requirements of (g) below; and
9. A certification signed by the owner or operator, satisfying the
requirements of N.J.A.C. 7:27-8.24.
(e) Within 30 days after receiving a proposed NO, control plan
or request for an alternative maximum allowable emission rate, the
Department shall notify the owner or operator in writing whether
the submission includes all of the information required under (d)
above and under (b) or (c) above, as applicable. *[1.]* If the
proposed NO, control plan or request for an alternative maximum
allowable emission rate is incomplete, the ·following shall apply:
1. The· Department shall include in the notice a list of the
deficiencies, a statement of the additional information required to
make the proposed plan or request complete, and a time by which
the owner or operator must submit a complete proposed plan or
request*[.]*·;·
2. The Department may refrain from reviewing the substance of
the proposed plan or request (or any part thereof) until it is complete*[.]*·;·
3. The owner or operator shall submit a complete proposed plan
or request within the time stated in the Department's notification*[.]*·;·
4. If the owner or operator fails to submit a complete proposed
plan within the time stated in the Department's notification, the
failure is a violation of this subchapter*[.]*·; and·
5. If the owner or operator fails to submit a complete request
for an alternative maximum allowable emission rate within the time
stated in the Department's notification, the Department may deny
the request.
(f) The Department shall seek comments from the general public
before making any final decision to approve or disapprove a
proposed NO, control plan or request for an alternative maximum
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allowable emission rate. The Department shall publish notice of
opportunity for public comment in a newspaper of general circulation in the area in which the major NO, facility is located.
(g) Within six months after receiving a complete proposed
NO, control plan or request for an alternative maximum allowable
emission rate, the Department shall approve, approve and modify,
or disapprove the proposed plan or request and notify the owner
or operator of the decision in writing. The Department shall approve
the proposed plan or request only if it satisfies the following requirements:
1. The proposed plan or request contains all of the information
required under (d) above and under (b) or (c) above, as applicable;
2. The proposed plan or request considers all control technologies
available for the control of NO, emissions from the type of equipment or source operation in question;
3. For any control technologies described in (g)2 above which the
owner or operator does not propose to use on the equipment or
source operation, the proposed plan or request demonstrates that
the control technology:
i. Would be ineffective in controlling NO, emissions from the
equipment or source operation;
ii. Is unsuitable for use in the equipment or source operation,
or duplicative of control technology which the plan proposes to use;
iii. Would carry costs disproportionate to the improvement in the
reduction of the NO, emissions rate which the control technology
is likely to achieve, or disproportionately large in comparison to the
total reduction in NO, emissions which the control technology is
likely to achieve over its useful life; or
iv. Would carry costs disproportionate to the costs incurred for
the control of *[No,] * ·NO: emissions from the same type of
equipment or source operations used by other persons in the owner
or operator's industry;
4. The emission limit proposed for each source operation and item
of equipment is the lowest rate which can practicably be achieved
at a cost within the limits described in (g)3iii and iv above;
5. The cost of achieving an additional emission reduction beyond
each proposed limit would be disproportionate to the size and
environmental impact of that additional emission reduction; and
6. Emissions at each proposed limit will not cause *[or materially
contribute to an exceedance of the NAAQS for nitrogen dioxide]*
·the concentration of NO, in the ambient air to exceed the applicable significant air quality impact level set forth in Table 1 at
N,J.A.C. 7:27-18.4· or any other environmental impact inconsistent
with the purposes of this chapter, the Air Pollution Control Act,
N.J.S.A. 26:2C-l et seq., or the Clean Air Act, 42 U.S.c. 7401 et
seq.
*(h) Any alternate emissions limit pursuant to N,J.A.C. 7:2719.13(c) or NO, Control Plan pursuant to N,J.A.C. 7:27-19.13(b)
approved by the Department will be submitted to EPA as an amendment to the State Implementation Plan (SIP) for ozone.·
*[(h)]*·(i)· As a condition of an approval issued under this section, the Department may impose requirements upon the operation
of ·any of the· equipment or source operations at the subject facility
·listed pursuant to (b)1 or (c)1 above· necessary to minimize any
adverse impact upon human*[,]* health·,· welfare and the environment.
·[(i)]*·(j)· Before altering any equipment or source operation
which is included in an approved ·facility-specific· NO, control plan,
the owner or operator shall:
1. *[Pursuant to this section]* ·Ifthe alteration would change any
of the information required in (b) or (d) above·, apply for and obtain
·pursuant to the procedures set forth at (b) and at (d) through
(j) above· the Department's approval of an *[amendment to the]*
·amended facility-specific· NO, control plan, reflecting the proposed
alteration. If the owner or operator does not obtain the Department's approval *[of the amendment]· before commencing operation of the altered equipment or source operation, the Department
may (in addition to assessing penalties under N.J.A.C. 7:27A-3.1O)
modify the ·facility-specific· NO, control plan to reflect the alteration, in a manner satisfying the criteria set forth in (g) above; and
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2. Apply for and obtain such permits and certificates*, or amendments thereto,* as are required under N.J.A.C. 7:27-8 and any other
applicable law or regulation.
*[G)]**(k)* *[Except as provided in (j)1 below, an]* *An* approval of an alternative maximum allowable emission rate is void
upon the alteration of equipment or source operation which is
subject to the rate*[.]* *unless:*
1. The Department *[may approve]* *approves* continued application of the existing alternative maximum allowable emission rate
if the proposed alteration does not materially affect the basis of the
Department's original approval*[.]**; or*
2. The owner or operator *[may apply]**, before altering any
equipment or source operation which is subject to an alternative
maximum allowable emission rate, applies* for and *[obtain]* *obtains* the Department's approval of *[a]**:
i. A* revised alternative maximum allowable emission rate
pursuant to this section, reflecting the proposed alteration*[.]**;
and*
*[3. Before altering any equipment or source operation which is
subject to the alternative rate, the owner or operator shall apply
for and obtain such]* *ii. Such* permits and certificates as are
required under N.J.A.C. 7:27-8 and any other applicable law or
regulation.
(I) The Department may revoke an approval of a NO, control
plan by written notice to the holder of the approval, if:
1. Any material condition of the approval is violated;
2. The Department determines that its decision to grant the
approval was materially affected by a misstatement or omission of
fact in the proposed plan or any supporting documentation;
3. EPA denies approval of the proposed NO, plan as a revision
to the State Implementation Plan; or
4. The Department determines that continued use of the subject
equipment or source operation pursuant to the approval poses a
potential threat to the public health, welfare or the environment.
*[(l)]**(m)* A person may request an adjudicatory hearing in
accordance with the procedure at N.J.A.C. 7:27-8.12, if:
1. The Department denied the person's application for approval
of a plan or alternative rate under this section;
2. The person seeks to contest one or more conditions of the
Department's approval imposed under *[(h)]* *(i)* above; or
3. The Department has revoked the person's approval pursuant
to *[(k)]**(I)*I, 2 or 4 above.
*[(m)]**(n)* The owner or operator of a facility described in (a)1
above shall implement the NO, control plan (including, without
limitation, complying with the emission limits set forth in the plan)
approved by the Department by May 31, 1995, and maintain compliance with the plan and all conditions of the Department's approval
thereafter. The owner or operator of a source operation or item
of equipment for which the Department has approved an alternative
maximum allowable emission rate shall cause it to emit NO, at a
rate no greater than the approved alternative rate.
*[(n)]**(o)* The owner or operator submitting a proposed
NO, control plan or request for an alternative maximum allowable
emission rate shall send it to the Department at the following
address:
Chief, Bureau of Air Quality Engineering
Department of Environmental Protection and Energy
401 East State Street
CN 027
Trenton, New Jersey 08625-0027
*[(o)]**(p)* A major NO. facility satisfies the requirements of this
subchapter if its only equipment or source operations with the
potential to emit 10 tons or more of NO. per year are non-utility
boilers. The owner or operator of such a facility is not required to
submit a facility-specific NO. control plan for the facility.
7:27-19.14 Procedures for obtaining approvals under this
subchapter
(a) This section establishes the procedure for obtaining the Department's approval of any of the following:
1. An exemption from this subchapter, pursuant to N.J.A.C.
7:27-19.2(f);

2. Compliance with the requirements of N.J.A.C. 7:27-19.4(b) for
utility boilers which will combust natural gas seasonally;
3. Compliance with the requirements of N.J.A.C. 7:27-19.4(c) for
utility boilers to be *[shut down or]* repowered; *[or]*
4. Compliance with the requirements of N.J.A.C. 7:27-*[19.4(c)]*
*19.5(c)* for a stationary gas turbine*[.]**; or*
*5. An alternative monitoring plan pursuant to N..J.A.C.
7:27-19.18(b).*
(b) The person seeking an approval listed in (a) above shall
submit a written application to the Department at the following
address:
Chief, Bureau of Air Quality Engineering
Air Quality Regulation
Department of Environmental Protection and Energy
401 East State Street
CN 027
Trenton, NJ 08625-0027
(c) The person seeking the approval under (a) above shall include
the following information in the application submitted under (b)
above:
1. Any information required under N.J.A.C. 7:27-19.2(f), 19.4(b),
19.4(c), 19.5(c) or 19.18(c), as applicable.
2. The name, address and telephone number of the owner and
the operator of the equipment or source operation which is the
subject of the application;
3. The street address of the facility at which the subject equipment
or source operation is located;
4. The type of equipment or source operation which is the subject
of the application, and its make, model and serial number;
5. For requests submitted under N.J.A.C. 7:27-19.5(c), a proposed
maximum allowable emission rate for the subject stationary gas
turbine;
6. A certification of the application, satisfying the requirements
of N.J.A.C. 7:27-8.24; and
7. Any other information which the Department requests which
is reasonably necessary to enable it to determine whether the application satisfies the requirements of (e) below.
(d) Within 30 days after receiving an application, the Department
shall notify the applicant in writing whether the application includes
all of the information required under (c) above. *[1.]* If the application is incomplete*[, the]**:
1. The* Department shall include in the notice a list of the
deficiencies, a statement of the additional information required to
make the application complete, and the time by which the applicant
must submit a complete application*[.]**;*
2. The Department may refrain from reviewing the substance of
the application (or any part thereof) until it is complete*[.]**;*
3. The applicant shall submit a complete application within the
time stated in the Department's notification*[.]**; and*
4. *[If the applicant fails to submit a complete application within
the time stated in the Department's notification, the]* *The* Department may reject the application *if the applicant fails to submit
a complete application within the time stated in the Department's
notification*.
(e) Within six months after receiving a complete application, the
Department shall notify the applicant of its decision on the application. The Department shall grant its approval under this section
only if the applicant satisfies all eligibility requirements set forth in
N.J.A.C. 7:27-19.4(b), 19.4(c) or 19.5(c), as applicable.
(f) As a condition of an approval issued under this section (other
than an approval of an exemption pursuant to N.J.A.C. 7:27-19.2(f)),
the Department may impose requirements upon the operation of
the subject equipment or source operation necessary to minimize
any adverse impact upon human health, welfare and the environment.
(g) An approval issued under this section is void upon the alteration of equipment or source operation which is the subject of the
approval*[.]* *unless:*
1. The owner or operator *[may apply]* *applies* for and *[obtain]* *obtains* the Department's approval of a revised approval
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pursuant to this section, reflecting the proposed alteration*[.]*·;
and·
2. Before altering *[any] * .the. equipment or source operation
*[which is]* subject to the *[alternative rate]* ·approval·, the owner
or operator *[shall apply]* ·applies· for and *[obtain]* ·obtains·
such permits and certificates as are required under N.J.A.C 7:27-8
and any other applicable law or regulation.
(h) The Department may revoke an approval issued under this
section, by written notice to the holder of the approval, if:
1. Any material condition of the approval is violated;
2. The Department determines that its decision to grant the
approval was materially affected by a misstatement or omission of
fact in the request for the approval or any supporting documentation;
3. The Department determines that as a result of a change in
circumstances since the date of the approval, the subject equipment
or source operations are able to comply with the applicable section
of this subchapter. In revoking an approval pursuant to this paragraph, the Department shall specify an effective date for the revocation which provides the owner or operator with a reasonable amount
of time to comply with the applicable section of this subchapter;
or
4. The Department determines that continued use of the subject
equipment or source operation pursuant to the approval poses a
potential threat to public health, welfare or the environment.
(i) A person may request an adjudicatory hearing in accordance
with the procedure at N.J.A.C 7:27-8.12, if:
1. The Department has denied the person's application for an
approval under this section;
2. The person seeks to contest conditions of the approval imposed
under (f) above; or
3. The Department has revoked the person's approval pursuant
to (h) above.
(j) If an item of equipment or a source operation has exceeded
the maximum allowable emission rate applicable under this
subchapter without an approval pursuant to this section, it shall not
be a defense to an enforcement action that an application for an
approval is pending.
7:27-19.15 Procedures and deadlines for demonstrating compliance
(a) The owner or operator of equipment or a source operation
subject to an emission limit under this subchapter shall demonstrate
compliance with the emission limit pursuant to (a)1 below if a
continuous emissions monitoring system has been installed on the
equipment or source operation, or pursuant to (a)2 below if no such
system has been installed.
1. If a continuous emissions monitoring system has been installed
on the equipment or source operation, compliance with the limit
is based upon the average of emissions *[over one calendar day,
provided, however, that compliance is based upon the average of
emissions over a 30 calendar day period when authorized under
N.J.A.C 7:27-19.6(f)2.]*·:
i. Between May 15 and September 15, over each calendar day;
or
ii. At all other times, over each rolling 30 calendar day period.·
2. If no continuous emissions monitoring system has been installed
on the equipment or source operation, compliance with the limit
is based upon the average of three one-hour tests, each performed
over a consecutive 60-minute period specified by the Department,
and performed in compliance with N.J.A.C 7:27-19.17.
(b) For any equipment or source operation subject to this
subchapter which was in operation before January 1, 1995, the owner
or operator shall demonstrate compliance with this subchapter in
accordance with (a)1 or 2 above by May 31, 1996, and thereafter
at the frequency set forth in the permit for such equipment or source
operation.
(c) For any equipment or source operation subject to this
subchapter which commences operations or is altered after January
1, 1995, the owner or operator shall demonstrate compliance with
this subchapter in accordance with (a) *[or (b)]* ·1 or 2· above
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within 180 days from the date on which the source commences
operation, and thereafter at the frequency set forth in the permit
for such equipment or source operation.
(d) An exceedance of any applicable NO, emission limit set forth
in this subchapter, determined through testing or monitoring
performed pursuant to (a), (b), or (c) above or otherwise, is a
violation of this subchapter.
7:27-19.16 Adjusting combustion processes
(a) When any provision of this subchapter requires the adjustment
of a combustion process for any equipment or source operation, the
owner or operator of the equipment or source operation shall:
1. Inspect the burner, and clean or replace any components of
the burner as necessary to minimize total emissions NO, and CO;
2. Inspect the flame pattern and make any adjustments to the
burner necessary to optimize the flame pattern; and
3. Inspect the system controlling the air-to-fuel ratio, and ensure
that it is correctly calibrated and functioning properly. ·For turbines
with fIXed air-to-fuel nozzles that cannot be adjusted, the owner or
operator shall instead inspect and clean the fuel nozzles annually,
recalibrating and repairing as necessary.·
(b) An exceedance of an emission limit which occurs during an
adjustment of the combustion process under (a)2 or 3 above, as a
result of the adjustment, is not a violation of this chapter. Before
the combustion adjustment begins, and after it has been completed,
the maximum emission rate of any contaminant shall not exceed the
maximum allowable emission rate applicable under this chapter or
under an applicable certificate issued pursuant to N.J.A.C. 7:27-8.
(c) The owner or operator of the adjusted equipment or source
operation shall record each adjustment conducted under (a) above
in a permanently bound log book or other format approved in writing
by the Department, containing the following information for each
adjustment:
1. The date of the adjustment and the times at which it began
and ended;
2. The name, title and affiliation of the person who made the
adjustment;
3. The NO, *[emission rate]* ·concentration in the emuent
stream·, in either ppmv or ppmvd, after each adjustment was made;
4. The CO *[emission rate]* ·concentration in the effiuent
stream·, in either ppmv or ppmvd, after each adjustment was made;
5. The concentration of 02 at which the *[emission rates under]*
·CO and NO, concentrations pursuant to· (c)3 and 4 were
measured; and
6. Any other information which the Department or the EPA has
required as a condition of approval of any permit or certificate issued
for the equipment or source operation.
7:27-19.17 Source emissions testing
(a) Upon request by the Department or EPA, the owner or
operator of any equipment or source operation subject to this
subchapter shall:
1. Conduct tests to determine the emissions from such equipment
or source operation to determine the nature and quantity of VOC,
NO" or CO being emitted into the outdoor atmosphere;
2. Provide information concerning the location, rate, duration,
concentration, and properties of the emissions of NO" CO or VOC
from such equipment or source operations, and such other information as may be reasonably necessary to assess air emissions;
3. Provide information concerning the rate at which the equipment or source operation is combusting fuel during tests conducted
under (a)1 above, and the maximum gross heat input value of the
equipment or source operation; and
4. Provide the log prepared under (e) below, or any part thereof
requested by EPA or the Department.
(b) Upon the Department's request, the owner or operator of any
equipment or source operation subject to this subchapter shall
provide the Department with temporary or permanent sampling
facilities satisfying the requirements of N.J.A.C 7:27B-l.4. The
owner or operator shall construct such facilities in accordance with
all applicable laws, ordinances and regulations, including those which
regulate construction practices.
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(c) During any testing conducted pursuant to this section, the
equipment or source operation, and all components connected, attached to, or serving the equipment, shall be used and operated
under normal routine operating conditions, under maximum capacity
operating conditions, or under such other conditions within the
capacity of the equipment as the Department or EPA requests.
(d) A person conducting testing pursuant to this section shall use
the test method which the Department specifies, based upon the
circumstances specific to the facility or to the equipment or source
operation being tested. The Department shall specify one of the
following methods:
1. The methods set forth at 40 CFR 60, Appendix A, method
7E; or
2. Any other method which EPA and the Department have approved *in advance* in writing. If EPA approves a method, and
the Department determines that the method yields results at least
as consistent as the appropriate method listed under (d)l above,
and which has no greater tendency to understate emissions, the
Department shall approve the method.
(e) The owner or operator of the tested equipment or source
operation shall record any test data collected under this section, and
maintain it for at least five years after the date on which the testing
was conducted.
7:27-19.18 Continuous emissions monitoring
(a) Any person required to install a continuous emissions monitoring system under this subchapter shall:
1. Obtain a system approved in advance by the Department. The
Department shall approve a system if its design and specifications
satisfy the requirements established by EPA at 40 CFR Part 60,
Appendix B, Performance Specification Tests No.2, and 40 CFR
Part 60, Appendix F, Quality Assurance Requirements;
2. Install the system in compliance with the EPA regulations listed
in (a)l above, and in compliance with the manufacturer's specifications;
3. Conduct performance tests of the system in accordance with
the EPA regulations listed in (a)l above, and obtain confirmation
from the Department that the system satisfies the performance
requirements of those regulations;
4. Install and operate the system in compliance with the manufacturer's specifications; and
5. Continuously monitor and record NO, emissions from the
equipment or source operation subject to the monitoring requirement.
(b) A person required under this subchapter to install continuous
emissions monitoring systems on equipment *or source operations*
of a given type at a facility may satisfy this requirement without
installing *[such a system]* *a continuous emissions monitor* on
every unit of such equipment *or source operations* at the facility,
*[in accordance with a plan approved by the Department]* *by using
an alternative monitoring methodology set forth in an alternative
monitoring plan, approved in advance in writing by the Department,
which is as reliable for demonstrating compliance for that unit as
a continuous emissions monitoring system which satisfies the
criteria in (a) above would be*.
(c) A person seeking approval of *[a]* *an alternative monitoring* plan *[for limited installation of continuous emissions
monitoring systemsJ* *pursuant to (b) above* shall submit a written
application to the Department. The applicant shall include in the
application all of the information required under N.J.A.C.
7:27-19.14(c)2, 3 *[and]**,* 4 *and 6*. The applicant shall *[also]*
include in the application *[a]* *for the alternative monitoring* plan
*[containing]* the following information for each item of equipment
or source operation for which a continuous emissions *[monitoring
system]* *monitor* is required under this subchapter *and to which
the alternative monitoring plan would apply*:
1. The make and model of *[the]* *each unit of* equipment or
source operation;
2. The facility at which the equipment or source operation is used;
3. A description of the conditions under which the equipment or
source operation is used;

4. The results of all source emissions testing conducted within the
five years preceding the application *for each unit of equipment or
source operation listed in (c)1 above*;
5. A statement that the applicant proposes to install or not install
a continuous emissions *[monitoring system; andJ* *monitor which
satisfies the criteria set forth in (a) above;
6. A demonstration that the monitoring methodology set forth in
the alternative monitoring plan is as reliable for demonstrating
compliance as a continuous emissions monitor which satisfies the
criteria listed in (a)1 above; and*
*[6.]**7.* Any other information which the Department requests
which is reasonably necessary to enable it to determine whether the
application satisfies the requirements of (e) below.
(d) Within 30 days after receiving an application, the Department
shall notify the applicant in writing whether the application includes
all of the information required under (c) above. *[1.]* If the application is incomplete*[, the]* *:
1. The* Department shall include in the notice a list of the
deficiencies, a statement of the additional information required to
make the application complete, and the time by which the applicant
must submit a complete application*[.]**;*
2. The Department may refrain from reviewing the substance of
the application (or any part thereof) until it is complete*[.J**;*
3. The applicant shall submit a complete proposed plan or request
within the time stated in the Department's notification*[.]**; and*
4. *[If the applicant fails to submit a complete application within
the time stated in the Department's notification, the]* *The* Department may reject the application *if the applicant fails to submit
a complete application within the time stated in the Department's
notification*.
(e) The Department shall approve *[theJ * *an alternative
monitoring* plan only if*:
1. The proposed alternative monitoring methodology is equivalent
for purposes of reliably determining compliance to a continuous
emissions monitor which satisfies the criteria listed in (a)1 above
by the following:*
*[1.J**i.* For each item of equipment or source operation on
which a continuous emissions monitoring system is not to be installed, *[there is]* *the owner or operator identifies* another item
of equipment or source operation at the facility which is:
*[L]**(I)* Of the same make and model;
*[iL]**(2)* Is used under substantially the same conditions;
*[and]*
*[iiL]**(3)* Will have a continuous emissions monitoring system
installed on it; *and
(4) Has an emissions rate which will not differ significantly from
the emission rate from the corresponding equipment or source
operation on which the continuous emissions monitoring system is
to be installed; or
ii. For each item of equipment or source operation which a
continuous emissions monitor is not to be installed, the owner or
operator proposes a monitoring protocol for that equipent or source
operation that provides quality-assured, representative monitoring
data that an be used to determine continuous compliance consistent
with EPA's proposed Enhanced Monitoring guidance, 40 CFR 64
(Federal Register Vol. 58, No. 203, p. 54648-54699). The proposed
monitoring protocol should take into consideration site specific
factors such as:
i. Control system design;
ii. Operating processes at the facility;
iii. Demonstrated margin of compliance;
iv. The potential variability of emissions; and
v. Established monitoring procedures utilized at the facility to
meet other regulatory requirements; and*
2. Under the plan, a continuous emissions monitoring system will
be installed on each utility boiler at the facility if required under
40 CFR 75 or 76*[; and
3. The emission rate from the equipment or source operation on
which the continuous emissions monitoring system is to be installed
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will not differ significantly from the emission rate from the corresponding equipment or source operation on which no continuous
emissions monitoring system is to be installed]*.
(f) As a condition of an approval issued under this section, the
Department may impose requirements upon the operation of *[the
subject]* *any* equipment or source operation *subject to a
monitoring plan* necessary to minimize any adverse impact upon
human health, welfare and the environment.
(g) The approval of a plan under this section is void upon the
alteration of any item of equipment or source operation included
in the plan (whether or not the item of equipment or source
operation has a continuous emissions monitoring system installed)* [.]**unless:*
1. The owner or operator *[may apply]* *applies* for and *[obtain]* *obtains* the Department's approval of a revised plan
pursuant to this section, reflecting the proposed alteration*[.]**;
and*
2. Before altering *[any] * *the* equipment or source operation
*[which is]* subject to the plan, the owner or operator *[shall apply]*
*applies* for and *[obtain] * *obtains* such permits and certificates
as are required under N.J.A.C. 7:27-8 and any other applicable law
or regulation.
(h) The owner or operator shall comply with the approved plan,
and with all conditions imposed by the Department under (f) above.
(i) The Department may revoke an approval issued under this
section, by written notice to the owner or operator of the facility
which is the subject of the plan, if:
1. Any material condition of the Department's approval of the
plan is violated;
2. The Department determines that its decision to grant the
approval was materially affected by a misstatement or omission of
fact in the request for the approval or any supporting documentation;
or
3. The Department determines that *[as a result of a change in
circumstances since the date the alternative rate was approved, the
emissions from an unmonitored item of equipment or source operations are not substantially the same as the emissions from the
corresponding continuously monitored item of equipment]* *the
alternative monitoring methodology is not equivalent to a continuous emissions monitor which satisfies the criteria of (a)1
above*.
G) In revoking an approval pursuant to (i) above, the Department
shall specify an effective date for the revocation which provides the
owner or operator with a reasonable amount of time to install a
continuous emissions *[monitoring system]* *monitor* on the item
of equipment or source operation in question.
(k) A person may request an adjudicatory hearing in accordance
with the procedure at N.J.A.C. 7:27-8.12, if:
1. The Department has denied the person's application for approval of a plan under this section;
2. The person seeks to contest conditions imposed by the Department under (f) above; or
3. The Department has revoked its approval of the person's plan
pursuant to (i) and G) above.
(I) The owner or operator of an item of equipment or source
operation required to have a continuous monitoring system shall not
operate the equipment or source operation without such a system,
except in accordance with a plan approved under this section. If
an item of equipment or a source operation required to have a
continuous emissions monitoring system is operating without such
a system, without first having received approval of a plan authorizing
such operation, it shall not be a defense to an enforcement action
that an application for approval of a plan is pending.
(m) A person seeking approval of *[a]* *an alternative monitoring* plan *[for limited installation of a continuous emissions
monitoring system]* shall send the application to the Department
at the following address:

(CITE 25 NJ.R. 5998)
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Chief, Bureau of Technical Services
Air Quality Regulation *Program*
Department of Environmental Protection and Energy
*[380 Scotch Road]* *CN-411*
Trenton, New Jersey *[08628]* *08625·0411*
7:27-19.19 Recordkeeping
(a) Any person required to record or maintain information or
records pursuant to this subchapter shall maintain the required
information or records for a period of no less than five years after
the record was made. Such person shall make the records available
to the Department or to EPA upon request.
(b) Any person required to record or maintain information or
records pursuant to this subchapter may submit a request to the
Department, in writing, for approval to maintain alternate records.
The Department may approve the request if the person demonstrates to the satisfaction of the Department *[and the EPA]*
that the alternate records or information are at least as effective
as those required by this subchapter in documenting compliance with
this subchapter.
7:27-19.20 Penalties
Failure to comply with any provIsIOn of this subchapter shall
subject the owner or operator to civil penalties in accordance with
N.J.A.C. 7:27A-3 and applicable criminal penalties including, but not
limited to, those set forth at N.J.S.A. 26:2C-28.3 and N.J.S.A.
26:2C-19(f)1 and 2.
7:27A-3.5 Civil administrative penalty determination-general
(a)-(c) (No change.)
(d) The Department may assess a civil administrative penalty for
a violation of any provision of N.J.A.C. 7:27 for which no penalty
amount is specified under N.J.A.C. 7:27A-3.6 through 3.11. The
Department shall base the amount of such a penalty assessment upon
the following factors:
1. The amount of the penalty established under N.J.A.C.
7:27A-3.6 through 3.11 for a violation which is comparable to the
violation in question. Comparability is based upon the nature of the
violations (for example, violations of recordkeeping requirements,
reporting requirements or emission limits) and the nature and extent
of the environmental harm likely to result from the type of violation;
and
2. The factors listed in (e) below.
(e) The Department may, in its discretion, adjust the amount of
any penalty assessed pursuant to this section or under N.J.A.C.
7:27A-3.6, 3.7, 3.8, 3.9, 3.10 or 3.11, based upon any or all of the
factors listed in (e)1 through 6 below. The Department may apply
such factors in addition to the factors listed in N.J.A.C.
7:27A-3.1O(e)5 and 3.11. No such factor constitutes a defense to any
violation.
1. The compliance history of the violator;
2. The number of times and the frequency with which the violation
occurred;
3. The severity of the violation;
4. The nature, timing and effectiveness of any measures taken by
the violator to mitigate the effects of the violation for which the
penalty is being assessed;
5. The nature, timing and effectiveness of measures taken to
prevent future similar violations, and the extent to which such
measures are in addition to those required under an applicable
statute or rule; and
6. Any other mitigating, extenuating or aggravating circumstances.
(f) (No change.)
7:27A-3.10 Civil administrative penalties for violations of rules
adopted pursuant to the Act
(a)-(d) (No change.)
(e) The Department shall determine the amount of the civil
administrative penalty for offenses described in this section on the
basis of the provision violated and the frequency of the violation.
Footnotes 3, 4, and 8 set forth in this subsection and (f) below are
intended solely to put violators on notice that in addition to any
civil administrative penalty assessed the Department may also revoke
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the violator's operating certificate or variance. These footnotes are
not intended to limit the Department's discretion in determining
whether or not to revoke an operating certificate or variance, but
merely indicate the situations in which the Department is most likely
to seek revocation. The number of the following subsections cor-

Citation

responds to the number of the corresponding subchapter in NJ.A.C.
7:27.
1.-18. (No change.)
19. The violations of N.J.A.C. 7:27-19, Control and Prohibition
of Air Pollution from Oxides of Nitrogen, and the civil administrative
penalty amounts for each violation are as set forth in the following
table:

Class

N.J.A.C. 7:27-19.4(a)

Fourth and Each
Subsequent
Offense

First
Offense

Second
Offense

Third
Offense

$ 8,000

$16,000

$40,000

$50,000

Utility Boilers

Actual Emissions (pounds per million BTU):
1. Less than 25 percent over the allowable standard
2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 2,000

$ 4,000

$10,000

$30,000

1. Less than 25 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 2,000

$ 4,000

$10,000

$30,000

$ 8,000

$16,000

$40,000

$50,000

N.J.A.C. 7:27-19.4(b)3 and (b)4i Utility Boilers Seasonally Combusting
Natural Gas
Conditions of Approval
N.J.A.C. 7:27-19.4(b)4ii and (b)5

Actual Emissions

(pounds per million BTU):

N.J.A.C. 7:27-19.4(c)1 Adjust combustion process
NJ.A.C. 7:27-19.4(c)2 Repowered Utility Boilers
Actual Emissions (pounds per million BTU):
1. Less than 25 percent over the allowable standard
2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 2,000

$ 4,000

$10,000

$30,000

$10,000

$20,000

$50,000

$50,000

N.J.A.C. 7:27-19.4(c)6 Conditions of Approval
N.J.A.C. 7:27-19.4(d) All Utility Boilers
Failure to Install CEM
N.J.A.C. 7:27-19.5(a) or (b) Stationary Gas Turbines
Actual Emission (pounds per million BTU):
3-10 MW Turbine
1. Less than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

$ 6,000

$12,000

$30,000

$50,000

2. From 25 through 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 8,000

$16,000

$40,000

$50,000

11-50 MW Turbine
1. Less than 25 percent over the allowable standard

Greater than 50 MW Turbine
1. Less than 25 percent over the allowable standard
2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000
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$ 2,000

$ 4,000

$10,000

$30,000

$ 2,000

$ 4,000

$10,000

$30,000

1. L~ss than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

1. L~ss than 25 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$

500

$ 1,000

$ 2,500

$ 7,500

N.J.A.C. 7:27-:L9.5(c)5

Conditions of Approval

N.J.A.C. 7:27-:L9.5(c)6 Adjust Combustion Process
N.J.A.C. 7:27-:L9.5(d)

CO concentration

Maximum Actual Emissions

N.J.A.C. 7:27-:L9.6(d):L and 2 Averaging for electric generating utilities:
Actual Emissions (pounds per million BTU):

N.J.A.C. 7:27-:L9.6(f)1 or 2 Recordkeeping of Compliance
Demonstration
N.J.A.C. 7:27-:L9.6(g)

Log

$

500

$ 1,000

$ 2,500

$ 7,500

N.J.A.C. 7:27-:L9.6(h)

Quarterly Reports

$

500

$ 1,000

$ 2,500

$ 7,500

N.J.A.C. 7:27-:L9.6(i)

Notification of Noncompliance

$

500

$ 1,000

$ 2,500

$ 7,500

$

500

$ 1,000

$ 2,500

$ 7,500

$ 2,000

$ 4,000

$10,000

$30,000

N.J.A.C. 7:27-:L9.60)1

Notification-Inoperable Boiler or Turbine

N.J.A.C. 7:27-:L9.7(a) Adjust combustion process
N.J.A.C. 7:27-:L9.7(b) or (c)

Non-utility boilers

Actual Emission (pounds per million BTU):
L~ss

than 25 MMBTU

1. L~ss than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

$ 6,000

$12,000

$30,000

$50,000

2. From 25 through 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 8,000

$16,000

$40,000

$50,000

2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$10,000

$20,000

$50,000

$50,000

1. L~ss than 25 percent over the allowable standard

$ 6,000

$12,000

$30,000

$50,000

2. From 25 through 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 8,000

$16,000

$40,000

$50,000

2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

25-57 MMBTU
1.

L~ss

than 25 percent over the allowable standard

Greater than 57 MMBTU
1.

L~ss

than 25 percent over the allowable standard

N.J.A.C. 7:27-:L9.7(d) Failure to install CEM
N.J.A.C. 7:27-:L9.8(a), (b) or (c)

Stationary Internal Combustion Engines

Actual Emission (grams per horsepower hr):
1000 Hp or Less

Greater than 1000 Hp
1.

UlSS

than 25 percent over the allowable standard

(CITE 25 NJ.R. 6(00)
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N.J.A.C. 7:27-19.9(a) Asphalt plants
Maximum Actual Emissions:
1. Less than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

$ 2,000

$ 4,000

$10,000

$30,000

1. Less than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

1. Less than 25 percent over the allowable standard

$ 6,000

$12,000

$30,000

$50,000

2. From 25 through 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

N.J.A.C. 7:27-19.9(b)

Adjust combustion process

N.J.A.C. 7:27-19.1O(a) or (b)

Glass Manufacturing Furnaces

Maximum Actual Emission:
For less than 10 pounds per hr:

From 10 pounds through 22.8 pounds per hour:

From greater than 22.8 pounds per hour:
1. Less than 25 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

2. From 25 through 50 percent allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 2,000

$ 4,000

$10,000

$30,000

$10,000

$20,000

$50,000

$50,000

$10,000

$20,000

$50,000

$50,000

1. Less than 25 percent over the allowable standard

$ 2,000

$ 4,000

$10,000

$30,000

2. From 25 through 50 percent over the allowable standard

$ 4,000

$ 8,000

$20,000

$50,000

3. Greater than 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

$30,000

$50,000

N.J.A.C. 7:27-19.1O(c)1

Conduct Stack Test

N.J.A.C. 7:27-19.1O(c)2 Submit Emission Reduction Plan
N.J.A.C. 7:27-19.10(c)3

Implement Emission Reduction Plan

N.J.A.C. 7:27-19.1O(c)4 Reduced Emissions 30%
Maximum Actual Emission:
For less than 10 pounds per hr:

From 10 pounds through 22.8 pounds per hour:
1. Less than 25 percent over the allowable standard

$ 6,000

$12,000

2. From 25 through 50 percent over the allowable standard

$ 8,000

$16,000

$40,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

$ 8,000

$16,000

$40,000

$50,000

From greater than 22.8 pounds per hour:
1. Less than 25 percent over the allowable standard

2. From 25 through 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

3. Greater than 50 percent over the allowable standard

$10,000

$20,000

$50,000

$50,000

N.J.A.C. 7:27-19.1O(e)

Adjust combustion process

$ 2,000

$ 4,000

$10,000

$30,000

N.J.A.C. 7:27-19.13(i)

Modify NOx control plan for alterations

$ 2,000

$ 4,000

$10,000

$30,000

$10,000

$20,000

$50,000

$50,000

$

500

$ 1,000

$ 2,500

$ 7,500

$ 2,000

$ 4,000

$10,000

$30,000

$

$

600

$ 1,500

$ 4,500

NJ.A.C. 7:27-19.13(m)
N.J.A.C. 7:27-19.16(c)
N.J.A.C. 7:27-19.17(a)1

Implement NOx Control Plan
Log
Conduct Stack Tests

N.J.A.C. 7:27-19.17(a)2, 3 or 4 Information
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N.J.A.C. 7:27-19.17(b)

Sampling and Testing Facilities

$ 2,000

$ 4,000

$10,000

$30,000

N.J.A.C. 7:27-19.17(e)

Record keeping

$

500

$ 1,000

$ 2,500

$ 7,500

N.J.A.C. 7:27-19.18(a)2, 3, 4 or 5 Monitoring

$ 2,000

$ 4,000

$10,000

$30,000

N.J.A.C. 7:27-19.18(h)

$ 2,000

$ 4,000

$10,000

$30,000

$

$ 1,000

$ 2,500

$ 7,500

Conditions of Approval

N.J.A.C. 7:27-19.19(a) or (b)

Record keeping

500

20.-25. (No change.)

(a)
POLICY AN[) PLANNING/AIR QUALITY
MANAGEMENT
Control and Prohibition of Air Pollution by Volatile
Organic Compounds
Adopted New Rule: N.J.A.C. 7:27-16.17
Adopted Amendments: N.J.A.C. 7:27-16.1 (in part)
and 7:27Ao·3.1 0 (in part)
Proposed: August 2,1993 at 25 N.J.R. 3339(a) (see also 25 NJ.R.
4551(a».
Adopted: November 15, 1993 by Jeanne M. Fox, Acting
Commissioner, Department of Environmental Protection and
Energy.
Filed: Novemher 23,1993 as R.1993 d.666, witb substantive and
technical changes not requiring additional public notice and
comment (st::e N.J.A.C. 1:30-4.3), and with all portions oftbe
proposal still pending except those described above.
Authority: NJ.S.A. 13:18-3 and 26:2C-l et seq., in particular
26:2C-8.
DEPE Docket Number: 41-93-07.
Effective Date: December 20, 1993.
Operative Dat(:: Operative date of the adoption, or other final
action, on the remainder of the proposal
published in the New Jersey Register on August
2, 1993, at 25 N.J.R. 3339(a) which is still
pending.
Expiration Date: N.J.A.C. 7:27A, December 4, 1994.
N.J.A.C. 7:27 and 7:27B, Exempt.
The New Jers(:y Department of Environmental Protection and Energy
(the Department) is adopting a portion of the proposal which was
published in the New Jersey Register on August 2, 1993, at 25 N.J.R
3339(a). The adopted portion consists of N.JA.C. 7:27-16.17, which
requires major facilities to submit plans for Reasonably Available Control
Technology (RACT) for source operations that emit volatile organic
compounds (VOC) from source operations not otherwise regulated
under subchapter 16. Definitions of terms used in N.J.A.C. 7:27-16.17
are also adopted at N.J.A.C. 7:27-16.1. The other portions of the August
2, 1993 proposal remain pending.
The Departm(:nt is adopting N.J.A.C. 7:27-16.17 at this time pursuant
to the requirements of the Clean Air Act (CAA) at 42 U.S.C.
§75lla(b)(2)(C). These CAA provisions specify that the State shall
submit a revision to the State Implementation Plan (SIP) to include
RACT with respect to al.l major facilities of VOC that are not covered
by any Control Techniques Guideline (CTG) issued by the United States
Environmental Protection Agency (EPA). These VOC RACT requirements must be implemented as expeditiously as possible, but no later
than May 31, 1995. Because the rule adopted herein requires all owners
or operators of major facilities to implement RACf by May 31, 1995,
42 U.S.C. §75lla(b)(2)(C) is satisfied.
The Department recognizes that the owners or operators of facilities
that are required or will elect to submit a facility-specific VOC control
plan have an esp,ecial need for early notice of their obligation. Therefore,
the Department has given first priority to adopting N.J.A.C. 7:27-16.17,
which establishes the rules for facilities that will apply for facility-specific
RACT determinations. While the Department is only adopting the facili(CITE 25 N..J..R. 6002)

ty-specific RACT provisions at N.J.A.C. 7:27-16.17 at this time, it intends
to adopt the remaining portions of the proposal by January 14, 1994.
Normally, Air Pollution Control rules become operative 60 days after
adoption (see N.J.S.A. 26:2C-8). However, the Department is deferring
the operative date of these rules until the operative date of the adoption,
or other final action, on the remainder of the proposal published in the
New Jersey Register on August 2, 1993, at 25 N.J.R 3339(a). The
Department expects that the remaining portions of the proposal will be
adopted on or around January 14, 1994, which would make the operative
date of these rules March 15, 1994, and the due date of these submittals
required under the presently adopted rule June 15, 1994. In addition
to allowing owners and operators at affected facilities more time to
submit facility-specific VOC control plans, this deferred operative date
should avoid any confusion that could arise as to whether facilities with
source operations subject to the specific provisions in the remaining
portions of the proposed rules must comply with the facility-specific VOC
control plans adopted in this notice, or whether they should comply with
the applicable provisions of the remaining portions of the rule to be
adopted on or about January 14, 1994. Source operations for which
specific controls have been proposed will not be required to submit
facility-specific VOC control plans pursuant to N.J.A.C. 7:27-16.17.
A.Ithough owners and operators of facilities that are required to submit
faCility-specific VOC control plans are not legally required to submit the
plans until on or about June 15, 1994, they still must implement the
control plans by May 31, 1995, the date Congress set in the CAA.
Therefore, owners or operators of facilities that will be subject to facilityspecific VOC control plans are advised to submit their plans as soon
as possible in order to implement the control plans by May 31, 1995.
The Department is willing to begin reviewing plans even prior to the
operative date of this rule.
Summary of Public Comments and Agency Responses:
The Department received comments on the portions of the proposal
being adopted today from 20 persons. A public hearing was held on
Thursday, September 9, 1993 at the Department's hearing room at 401
East State Street in Trenton, New Jersey. The comment period was
extended to October 18, 1993, as stated in the Notice of Extension of
Public Comment Period published in the New Jersey Register on Monday, October 4, 1993 at 25 N.J.R 4551(a). The persons who commented
on the portions of the proposal being adopted today are as follows:
(1) Robert M. Baldisserotto, Associate Manager of Corporate Environmental Affairs, and Wallace Y. Chang; Hoffman-La Roche
(2) Robert Geiger, Manager for Environmental Regulatory Affairs,
and James A. Shissias, General Manager-Environmental Affairs; Public
Service Electric and Gas Company
(3) Bradley S. Martin, Senior Consultant-Environmental Mfairs; E.!.
DuPont de Nemours
(4) John A. Maxwell, Associate Director; New Jersey Petroleum
Council
(5) D.J. Campbell, Refinery Regulatory Affairs Advisor, and RM.
Ivory-Moore, State Regulatory Advocate; Mobil Oil Corporation
(6) Lenora Strohm, Staff Project Engineer; General Motors
(7) Dr. Jim Sinclair, P.E., First Vice President; New Jersey Business
and Industry Association
(8) Thomas J. Detweiler, Associate Director; Chemical Industry Council of New Jersey
(9) David M. Lucas, Refinery Manager; Chevron U.S.A. Products
Company
(10) Joseph R Cerchiaro, Chairman-Environmental Subcommittee;
New Jersey Health Product Council
(11) John Yavorsky, Ph.D., P.E.; Ambient Engineering Inc.
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(12) Conrad Simon, Director-Air and Waste Management; United
States Environmental Protection Agency
(13) James W. Klickovich, Coordinator-Environmental Affairs, and
Charles E. Ash, Engineer-Environmental Affairs; Atlantic Electric
(14) Sybron Chemicals Inc.
(15) David F. Vanderveer, Safety and Environmental Manager;
Aqualon Company
(16) H.R. Van Handle, Director-Environmental Affairs; Bayway Refining Company
(17) Randell Abbuhl, Project Manager, and Richard A. Craig, Project
Director; Weston
(18) Vincent F. Bennett, Environmental Engineer; Schering-Plough
Corporation
(19) Robert G. Suozzo; MERCK-Manufacturing Division
(representing Industrial Advisory Group Air Permitting Taskforce)
(20) Diane M. Krell, Site Environmental Engineer-Environmental
Control; MERCK-Manufacturing Division
The following is a summary of the comments received on the portions
of the proposal being adopted herein and the Department's responses.
The number(s) in parentheses after each comment identifies the
person(s), as listed above, who provided comment.
NJ.A.C. 7:27-16.1 Definitions
1. COMMENT: These commenters believe the definition of "Federally enforceable" should be clarified in respect to item 3. The definition
should indicate that only State Implementation Plans (SIPs) that are
approved by the United States Environmental Protection Agency are
Federally enforceable. The term "SIP" is not defined in subchapter 16,
therefore item 3 of the definition of "Federally enforceable" should be
revised to read "Any applicable provision of a SIP approved by EPA
through rulemaking." (15) (17)
RESPONSE: The Department has added a definition of the term
"State Implementation Plan" or "SIP" in response to this comment. This
definition is identical to the definition in place at N.J.A.C. 7:27-8 and
clarifies that a SIP must be approved by EPA. EPA published notices
of SIP approvals in the Federal Register. Although the procedures for
SIP approval are not a rulemaking process, these procedures are
specified at 42 U.S.C. 1857 et seq. The Department has referenced this
portion of the CAA in the definition of the term "SIP."
2. COMMENT: EPA commented that the fifth criteria listed in the
definition of "Federally enforceable" should be removed because these
types of permits are not Federally enforceable. Also, a state permit could
contain a requirement, permit condition or variance that is not specifically required or permitted by a regulation incorporated by the SIP. A
permit condition is not in the SIP until it is specifically submitted and
approved by the EPA as a SIP revision. This is also true for orders issued
by the state. (12)
RESPONSE: The Department believes that preconstruction permits
issued by the Department are Federally enforceable because these
permits are issued pursuant to N.J.A.C. 7:27-8, which is part of New
Jersey's SIP. These permits are an essential part of the determination
of a source operation's potential to emit, because they establish allowable
emission rates, maximum hours of operation per year, and various other
conditions and limitations on operation. EPA has enforced conditions
of several preconstruction permits issued by the Department pursuant
to N.J.A.C. 7:27-8 in the past. Similarly, since orders issued by the
Department are enforcement of the Department's rules incorporated in
New Jersey's SIP, the Department believes that orders are also Federally
enforceable.
Further, the Department notes that in the past it has received advice
from EPA staff that is somewhat different than the advice given in the
comment. Departmental staff are currently discussing this issue with EPA
in order to resolve this matter. The Department also understands that
EPA is developing clarification of the national guidance on this issue,
although such clarification is not final at this time.
The Department has therefore not amended the definition of the term
"Federally enforceable" with respect to this comment upon adoption.
Once this issue is clarified, the Department will revise the definition,
should this be needed, in future rulemaking.
3. COMMENT: EPA commented that the definition of "potential to
emit" should refer to 8760 hours per year when determining maximum
capacity. (12)
RESPONSE: This comment is consistent with the Department's intent
in respect to determining "potential to emit." Unless there is an enforceable condition that limits the hours of operation of a source opera-

tion, it could potentially operate 365 days per year and 24 hours per
day (8760 hours per year). Therefore, the Department has clarified the
definition of "potential to emit" upon adoption by adding the following
sentence: "If there is no Federally enforceable limitation on the hours
of operation of a source operation, then any determination of the
maximum design capacity shall be based on the presumption of operation
at 8760 hours per year."
4. COMMENT: The definition of "potential to emit" should not
include fugitive emissions because they are difficult to accurately quantify
and are insignificant contributors to the toal facility VOC emissions. Also,
the CAA does not require fugitive emissions to be included in calculating
a source's potential to emit for every source. (2)
The definition of "potential to emit" should clarify that fugitive
emissions are included in calculating major source determination and
rule applicability only if it is one of the 28 categories identified in 40
CFR 52.24. The summary of the proposed rule implied that fugitive
emissions are included in determining major facility status and RACT
applicability for all categories. The commenter believes that it is not a
correct interpretation of the requirements of the CAAA and that the
proposed rule should reflect the CAAA. Sources that are not one of
the 28 categories should not be subject to this regulation without full
consideration of the social, environmental, and economic impact. (13)
RESPONSE: The Department recognizes that the Federal rules at 40
CFR 52.24(f)(4)(iii) state that "fugitive emissions of a stationary source
shall not be included in determining for any of the purposes of this
section whether it is a major stationary source, unless the source belongs
to one of the following categories of stationary sources ... " However,
the Department is allowed to be more stringent than Federal rules and
believes that fugitive emissions should be included in determining
whether a facility is a major facility. The potential for adverse effects
to health, welfare, or the environment depends on the total emissions
from a facility, whether these emissions are released through a stack
or chimney or as fugitive emissions. Fugitive emissions of VOCs are a
significant portion of air pollution in New Jersey. The Department
estimates that in 1990 approximately 4,800 tons of VOC were emitted
as fugitives in New Jersey. If the Department should take into consideration only stack emissions, this significant quantity of emissions would
be overlooked. Therefore, the Department has determined that it is
appropriate to take fugitive emissions into account in determining
whether a facility is a major facility. The Department proposed a leak
detection and repair program for chemical plants in order to reduce the
amount of fugitive emissions that contribute to the ground level ozone
problem in New Jersey. Examination of fugitive emissions and potential
control strategies is a means of achieving necessary emission reductions.
Potential control strategies for fugitive emissions, such as improved
"house-keeping" and leak detection and repair, tend to be cost effective
means of reducing VOC emissions and should not be excluded solely
because Federal regulations allow an exclusion.
NJ.A.C.7:27-16.17 Facility-specific VOC control requirements
5. COMMENT: These commenters requested clarification concerning
when a source operation falls under N.J.A.C. 7:27-16.16 and 16.17 if
located at a major VOC facility. The understanding is that operations
currently regulated under N.J.A.C. 7:27-16.6 will continue to be regulated
under N.J.A.C. 7:27-16.16. No RACT plan for such sources is required
to be submitted under N.J.A.C. 7:27-16.17, unless the facility desires to
demonstrate that a source otherwise regulated under N.J.A.C. 7:27-16.16
should have a different VOC emission limit; such a demonstration would
be submitted under N.JA.C. 7:27-16.17. This appears to be inconsistent
with language in the Preamble (25 N.J.R. 3354) which states that a
control plan under N.J.A.C. 7:27-16.17 is required at a major VOC
facility for every source having a potential to emit at least three pounds
per hour. Such a control plan for all sources would be unnecessary and
unreasonable since the sources are in almost all cases regulated by other
sections of subchapter 16. (15) (17)
RESPONSE: The Department agrees that the language in the Summary of the proposal could be confusing with regard to which source
operations are subject to this section. The proposed rule language states
that N.J.A.C. 7:27-16.17 applies to major VOC facilities which contain
any source operation that has the potential to emit three pounds of VOC
per hour and that is not regulated under any of the other sections of
subchapter 16. Therefore, the commenters' understanding that a source
operation currently regulated under NJ.A.C. 7:27-16.6 would not be
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regulated under N.J.A.C. 7:27-16.17 (but would be regulated under
N.J.A.C. 7:27-16.16) is correct, unless the owner or operator seeks
approval of an alternate VOC control plan.
6. COMMENT: N.J.A.C. 7:27-16.17 seems to refer to "voc" when
they should probably refer to "applicable VOc." (11)
RESPONSE: It is more appropriate to use the term VOC in N.J.A.C.
7:27-16.17 than the term "applicable VOc." The term "applicable VOC
(which means any VOC which has a vapor pressure or sum of partial
pressures of 0.02 pounds per square inch (1.0 millimeters of mercury)
absolute or greater at standard conditions)" is used in sections of
subchapter 16 for source operations that generally operate under ambient
conditions, such as storage tanks and transfer operations. Under these
cases, vapor pressure of the VOC at standard conditions is a major factor
of emissions. Th(: term "voc" is used in sections of subchapter 16 for
source operations which are likely to operate at above ambient temperatures, such as drying ovens in surface coating lines and manufacturing
processes. Under these cases, even VOCs with low vapor pressures at
standard conditions tend to be emitted, and vapor pressure at standard
conditions does not provide a good measure of whether the VOC will
be emitted. Therefore, since sources regulated by N.J.A.C. 7:27-16.17
may, in all probability, operate above ambient temperatures, the term
"voc" is more appropriate than "applicable VOC."
7. COMMENT: EPA's definition of RACT notwithstanding, the Department has chosen to provide a single, catch-all RACT standard to
each category of sources regulated under the Rules; for example,
NJ.A.C. 7:27-16.8 imposes a single standard for all utility boilers above
a certain capacity, without regard to the economic feasibility of that
emissions limit. As an alternative, the Department affords the option
of a facility-specific VOC and CO control plan, as it did under the
NOx regulations. Unlike the NO x regulations however, this plan is the
only alternative and is difficult to obtain. The Department recognized
in the Preamble that it "expects that owners and operators of such source
operations will rarely find it necessary or desirable to resort to the
facility-specific approach to VOC control." The commenter believes that
RACT for VOC and CO emissions requires plans tailored to the specific
unit, taking into account the type and age of the unit, the type of fuel
burned in the unit, the capacity factor of the unit, and the level of
NOx reduction re:quired by the unit. This approach corresponds to the
NESCAUM Report's conclusion that the level of VOC and CO emissions
is "very site-specific." (See NESCAUM Report, p. 77). The commenter
urges the Depafltment to revise its rule to make the submission of a
facility or source-specific compliance plan a viable option to the categorical approach pn~sently proposed. By doing so, the Department will
comply with both the spirit of EPA's RACT definition and the realities
of utility emissions of VOCs and CO. (13)
RESPONSE: The Department is allowing facilities the same degree
of flexibility at N.J.A.C. 7:27-16.17 as it allows in the facility-specific
control plan provisions in the NOx rules at N.J.A.C. 7:27-19.13. Like the
NOx rules, if a company desires a means to control a source operation
other than what jis specified, it may submit a proposed alternative plan
to control emissions. The Department mentioned this similarity in the
Summary of the proposed rule: "The contents of the plan and criteria
for the Department's decision to approve or reject the plan are essentially
identical to the corresponding provisions in the NOx rule .. ." Both
facility-specific provisions allow an owner or operator to propose RACT
for their particular source operation.
Although the Department recognizes that there are likely to be fewer
VOC facility-specific plans than NOx specific plans, that does not mean
that the provisions for VOC facility-specific plans do not provide a viable
option. Indeed, the Department believes this will be an attractive option
for many combustion sources. In general, VOC control technology is
more established than the emerging NOx control technology. Since VOC
control techniqUi~s for fuel combustion operations are not as well
established as control technologies for other source types, such as surface
coating and transfer operations, alternative VOC control plans may be
desirable for fuel-burning operations. A facility may use an alternative
means to control a source operation if it demonstrates that the alternative
is reasonably available control technology. This rule provides procedures
to specify RACI control based on the specific characteristics of each
source operation.
8. COMMENT: It should be noted that EPA guidance does not permit
the installation of minimum controls to a facility in order to lower its
potential to emit to 25 tons per year, and thereby avoid installation of
RACT for the facility. (12)
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RESPONSE: New Jersey's rules do not allow "minimum" controls to
be installed to avoid RACT requirements. If a facility seeks to reduce
its allowable emissions through the installation of controls and wants this
reduction to be taken into consideration in the determination of whether
the facility is a major VOC facility, the owner or operator must seek
Departmental approval of a preconstruction permit. The Air Pollution
Control Act (N.J.S.A. 26:2C) prohibits the Department from approving
any preconstruction permit unless it incorporates advances in the art of
air pollution control.
9. COMMENT: Requiring a major VOC facility to implement a VOC
control plan for every source operation at the facility that has the
potential to emit at least three pounds of VOC per hour is not appropriate for our batch industry. A batch operation may have more than
three pounds per hour emitted for a short time period followed by long
lengths of time with minimal emissions. (10)
RESPONSE: N.JA.C. 7:27-16.17 does not apply to every source operation which has the potential to emit at least three pounds per hour at
a major facility. The section only applies to those source operations which
are not otherwise regulated (or exempted) in subchapter 16. Since batch
operations are generally regulated under N.J.A.C. 7:27-16.6 (proposed
for recodification as N.J.A.C. 7:27-16.16), they would not be subject to
the requirements of N.J.A.C. 7:27-16.17, unless the facility elects to
comply pursuant to an alternative VOC control plan.
10. COMMENT: N.J.A.C. 7:27-16.17 requires control of any VOC
source emitting three pounds per hour or more that is not specifically
addressed in another part of this regulation. The commenter recommended this requirement be deleted from the regulation and instead
be addressed on an individual basis when the facilities apply for operating
permits. The extent of the impact of this regulation on the sources is
unknown. For large streams with low VOC emissions, this regulation
may not be practicable, effective or reasonable. Without knowing what
the impact of the regulation will be, its implementation should be
accomplished through the operating permit program rather than through
VOC RACT regulation. (9)
RESPONSE: The Department is obligated to adopt this rule pursuant
to the Clean Air Act. If the Department waited to address these source
operations in the operating permit program, it would be in violation of
the CAA which mandates RACT to be applied to source operations
within major facilities. This rule allows facilities to demonstrate what
(if any) control strategy is reasonable for each source operation on a
case-by-case basis and does not mandate ineffective, impracticable or
unreasonable control. These VOC plans will be incorporated into a
facility's operating permit during the operating permit issuance process.
Also, it is worth noting that without this rule, there would be no basis
to impose these controls in an operating permit.
11. COMMENT: N.J.A.C. 7:27-16.17 facility-specific VOC requirements should be revised to exempt sources for which RACT control
technologies do not exist. RACT control technologies do not exist for
low-concentration, high-volume sources; however this rule could conceivably regulate them. Stacks with particulate emissions do not have
available control technologies. An additional concern is the potential use
of this section to regulate wastewater treatment facilities. However, there
is no available EPA (Federal) guideline for this.The cost of retrofitting
these facilities with VOC control technology would be extremely cost
prohibitive and would not represent reasonable control technology. (4)
(5)
RESPONSE: This section addresses source operations on a case-bycase basis. The RACT determination for each source operation will be
based on the cost effectiveness and feasibility of all potential control
options. If, for a particular source operation (such as a high volume,
low VOC concentration source), all potential control strategies are infeasible or cost-prohibitive, then the RACT determination for that source
would be not to utilize any additional control strategies.
The Department is currently evaluating regulation of VOCs from
waste water treatment facilities. EPA's Control Techniques Guideline
(CTG) for Industrial Wastewater is expected to be proposed by the end
of the year and final by June 1994 (several months before the exemption
for wastewater treatment operations at N.J.A.C. 7:27-16.27 would expire). This CTG will specify RACT for wastewater treatment facilities,
and compliance with the control criteria specified in the CTG must be
consistent with the schedule indicated in the CTG.
12. COMMENT: With regards to NJ.A.C. 7:27-16.17(a)li and ii, three
commenters recommended that this section be deleted. Two commenters
further explained that this section as written would conceivably regulate
sources for which no RACT control technology exists. Examples of these
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types of sources may include: fluid catalytic cracking units in petroleum
refineries, large industrial heaters, and wastewater treatment facilities.
The use of a VOC concentration limit instead of a pounds per hour
or tons per year limit would be more appropriate. Control technologies
for VOC concentrations below 50 ppm are not available. Even the
available control technologies are not applicable to all gaseous sources
depending on the dust content, temperature and velocity of the gas
stream.
For example, application of VOC controls to the typical refinery
wastewater treatment plant would be extremely expensive. This regulation could be cost prohibitive in a capital restricted environment. In the
next five years, the refining industry will be spending millions of dollars
to comply with the Federal clean fuels requirements. The Mobil refinery
has already spent twelve million dollars on benzene removal facilities
as a part of Benzene NESHAPs. These facilities also remove a significant
portion of VOCs from the wastewater stream. Additional VOC controls
for the wastewater treatment facilies are estimated to be in the range
of 30 million dollars. VOC regulation of wastewater treatment facilities
should wait until guidelines are set by the Federal government and
should include all costs (capital expenditures, and operating costs) in
the determination of reasonable control technology. (4) (5) (9)
With regards to N.J.A.C. 7:27-16.17(a)li, the loss of the exemption
for wastewater treatment systems will have a tremendous impact on both
industry, and the general community through the inclusion of POTWs.
The cost to develop alternative VOC control plans that would include
all alternative processes, their installation costs and operating expenses,
would be excessive in comparison to the level of VOC reduction and
not consistent with the definition of RACT. It is recommended that the
exemptions, outlined in N.J.A.C. 7:27-16.27(b)4 and 16.27(b)5, remain
in place. (18)
RESPONSE: This section cannot be deleted. It is designed to appropriately regulate sources at major facilities that would otherwise not
be regulated under subchapter 16. The requirement at 42 U.S.C.
§7511a(b)(2)(C) of the Clean Air Act Amendments (CAA) specifies that
the State shall submit a revision to the State Implementation Plan (SIP)
to include RACT with respect to all major facilities of VOC that are
not covered by any CTG issued or to be issued by EPA.
This section will not require control technologies that do not exist.
This section allows facilities to propose an alternative VOC control plan
and justify what is Reasonably Available Control Technology on a caseby-case basis.
13. COMMENT: With regards to N.J.A.C. 7:27-16.17(a)li, the phrase
"or exempted under N.J.A.C. 7:27-16.27" should be eliminated. The
Preamble to N.J.A.C. 7:27-16.27 states that facilities that are awaiting
development of an EPA CTG are exempt from subchapter 16 until
November 1994. N.JA.C. 7:27-16.17(a) needs clarification to reflect this
intent. N.J.A.C. 7:27-16.17(a)li stipulates (in conjunction with paragraphs
(a)1 and lii) that source operations not regulated under NJ.A.C.
7:27-16.2 through 16.16 or 16.18 through 16.21 or exempted under
N.J.A.C. 7:27-16.27 are regulated by N.J.A.C. 7:27-16.17. This wording
indicates that the sources exempted in N.J.A.C. 7:27-16.27 are subject
to N.JA.C. 7:27-16.17 on the same timeline as all other affected sources.
This is contrary to the intent expressed in the Preamble that sources
exempted by N.J.A.C. 7:27-16.27 do not need to submit a facility-specific
RACT plan until November 1994. (3)
RESPONSE: The Department has amended N.J.A.C. 7:27-16.17(a)
upon adoption in order to make clear that the following source operations are not subject to N.J.A.C. 7:27-16.17:
(1) Source operations currently regulated elsewhere in subchapter 16;
and
(2) Source operations that are specifically exempted elsewhere in
subchapter 16 because the source operation is within a category that
is exempted or because the source operation operates below threshold
levels for control or below exclusion rates.
14. COMMENT: With regards to N.J.A.C. 7:27-16.17(a)lii, nine commenters recommended that the three pounds per hour emission level
be replaced with a 10 tons per year emission level. The reasons for this
recommendation are:
• Batch operations could emit three pounds per hour for a short time
and then be followed by long periods with minimal emissions. On an
annual basis, the emissions from this type of operation may not even
be significant and may not warrant a facility specific RACT plan. It is
not economically reasonable to install controls on a batch operation that
infrequently exceeds an hourly threshold when annual emissions are low.
(1) (3) (7) (8) (10) (19) (20)

• The three pounds per hour is not appropriate to typical VOC
sources; a long-term potential to emit should be established. The 10 tons
per year criterion is more implementable than the three pounds per hour
criterion. (1) (3) (7) (8) (10) (14) (18) (19) (20)
• Wastewater equipment that is fed batch process wastewaters is an
example of a process that may not have significant annual emissions but
may periodically spike above the three pounds per hour regulatory
criterion. For example, one plant tested for 23 days had emissions above
three pounds per hour on only two days; VOC emissions on the remaining days were negligible. Requiring a control plan based on the three
pounds per hour criterion is therefore not an effective use of industry
or DEPE resources. (1) (3) (7) (8) (10) (19) (20)
• The terminology "potential to emit three pounds per hour VOC"
is inconcise in its content. Is this a peak emission or an average over
a batch cycle? A tray drying operation that emits more than three pounds
per hour VOC at the start batch cycle and mostly water vapor at the
end of the cycle is cited as an example. The impact of the regulation
would be monumental at a particular pharmaceutical production operation. (18)
• Items such as rupture disks and emergency relief valves have the
potential to emit in excess of three pounds per hour VOC during an
upset condition. Therefore, virtually any operation equipped with
emergency relief systems becomes subject to this regulation. The requirement to control this equipment that is normally not used during the
course of operations is definitely not the intention of RACT. (18)
RESPONSE: The NAAQS for ozone is an hourly standard. Even
though the emissions averaged over one year from a batch operation
may be small, the process may emit large quantities of VOCs during
a short period of time. Short term emissions of VOCs can have significant
atmospheric effects. If conditions for ground level ozone production are
favorable, short term emissions from a source operation will increase
the rate of ozone production. Since the formation of ground level ozone
is sensitive to the short-term emissions of VOCs, this rule must correspond to that sensitivity in order to be an effective means to reduce
the formation of ground level ozone. Annual emissions do not account
for this sensitivity. However, just because this section applies to a source
operation, does not necessarily mean that additional control equipment
will need to be installed. Unreasonable and infeasible control will not
be required. If it can be demonstrated that a particular control option
for a source operation is not reasonable, it will not be required.
The Department plans to regulate wastewater treatment operations
in a manner consistent with EPA's upcoming CTG.
Most batch processes are already subject to N.J.A.C. 7:27-16.6
(proposed N.J.A.C. 7:27-16.16). However, the Department has clarified
that the three pounds per hour threshold is equivalent to three pounds
per batch cycle hour for batch processes. This equivalence is currently
expressed at N.J.A.C. 7:27-16.6 and the definition of "batch cycle
emission rate" is currently defined at N.J.A.C. 7:27-16.1.
With regard to source operations that have emergency relief devices,
the potential to emit is based on physical and operational design capacity,
not on emissions released during emergency conditions. Therefore, this
section does not apply to emergency devices such as rupture disks and
pressure relief devices.
15. COMMENT: With regards to N.J.A.C. 7:27-16.17(a)lii and
16.17(d)l, an applicability threshold quantity of three pounds VOC per
hour is established. The commenter recommends that this level be
changed to one-half gallon per hour (1/2 gal/hr) and two and one-half
gallons per day (21;2 gal/day), consistent with the threshold quantity
established in proposed N.J.A.C. 7:27-16.7(e). (6)
RESPONSE: The suggested applicability criteria apply only to surface
coating operations. Since many source operations subject to N.J.A.C.
7:27-16.17 are not surface coating operations, the suggested criteria
(based on quantities of coatings used) would not be appropriate. Therefore, since this section applies to many types of source operations, the
threshold is based on pounds per hour which can be applied to any type
of source operation.
16. COMMENT: With regards to N.J.A.C. 7:27-16.17(a)2, a source
is permitted to apply for an alternative VOC plan. EPA states that it
should be noted that applying for such a plan does not relieve the source
from complying by May 31, 1995 for newly regulated sources or compliance dates in other sections. (12)
RESPONSE: The Department agrees and has amended N.J.A.C.
7:27-16.17(c) to clarify that compliance by May 31, 1995 (as required
by the CAA) may not be postponed by submitting an alternative VOC
control plan.
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17. COMMEr-IT: With regards to N.J.A.C. 7:27-16.17(a)2, the commenter seeks clarification. N.J.A.C. 7:27-16.17(a)2 excludes facilities regulated elsewhere in subchapter 16 from the requirements of this section.
If the facility is permitted elsewhere in N.J.A.C. 7:27, and has a VOC
or total non-methane hydrocarbon limit greater than three pounds per
hour, is this source additionally constrained by this N.J.A.C. 7:27-16.17
regulation? (16)
RESPONSE: If a source operation that has the potential to emit at
least three pounds of VOC per hour is located at a major facility, is
not regulated elsewhere in subchapter 16 and is not exempted elsewhere
in subchapter 16, then it must comply with N.J.A.C. 7:27-16.17 whether
or not the SOUfCl: operation is regulated by another subchapter. If, for
example, a sourc~ operation is regulated by subchapter 8 (but not by
a particular section in subchapter 16) and has the potential to emit at
least three pounds of VOC per hour, there are three compliance options:
1. demonstrate that the control apparatus currently meets the control
criteria set forth in N.J.A.C. 7:27-16.17(b)li; 2. submit a plan that will
achieve the control criteria by May 31, 1995 set forth in N.J.A.C.
7:27-16.17(b)lii; or 3. submit an alternative control plan (which may show
that less additional control is reasonable, or if further control is unreasonable, existing control is appropriate).
18. COMMENT: With regards to N.J.A.C. 7:27-16.17(b), the commenter recommends that the specific control limits identified be changed
from 90 percent to the "maximum amount of control demonstrated for
the source." The best demonstrated RACT may not necessarily be able
to achieve 90 pefl~ent reduction. Furthermore, a specific VOC-containing
material may not be able to be substituted due to Federal motor vehicle
safety standards. (6)
RESPONSE: If 90 percent capture and 90 percent control efficiencies
(81 percent total or combined control) are not achievable, then an
alternative VOC control plan should be submitted.
19. COMMENT: With regards to N.J.A.C. 7:27-16.17(b), the language
is not clear on the use of the combination of pollution prevention and
traditional control to achieve the requirements of the section. The
language must be revised to make it clear that any combination of
pollution prevention and traditional control may be used in order to
achieve the 81 percent total capture and control requirement of this
section. (14)
RESPONSE: The Department has amended the rule to make clear
that a combination of pollution prevention and control apparatus may
be used to achic:ve the specified emission reductions.
20. COMMENT: With regards to N.J.A.C. 7:27-16.17(b)1, these commentel's stated ,~oncerns regarding the submittal of alternative compliance plans within three months of the operative date of the new rules.
Recommendations for alternate time periods include: six months, nine
to 12 months, and 12 months. Reasons cited are: time for characterizing
emissions, perfmrning an economic and feasibility study for alternatives
and pollution prevention measures, engineering and design, RACT
analysis, selecting an option, obtaining management approval, obtaining
funding and preparing and submitting a permit application. One commenter noted that more effective facility-wide plans could be developed
with additional time and plans could be submitted over a year, which
would help allevliate some of the strain on the Department's resources.
(2) (6) (9) (14)
RESPONSE: The Department has added provision at N.J.A.C.
7:27-16.17(q) which allows a facility to submit a written request to an
extension of the deadline to submit facility-specific VOC control plans.
This language is consistent with similar provisions being adopted in the
NO, RACT rules (N.J.A.C. 7:27-19). It should be noted that this
provision does not relieve the facility of the May 31, 1995 compliance
date set by the CAA.
21. COMMENT: With regards to N.J.A.C. 7:27-16.17(b), the May 31,
1995 date is too tight a time period to be in compliance. Two years
are needed after permit approval to order, receive, and install equipment
and shut down the facility to tie-in the equipment. The tie-in of RACT
equipment should occur during the normal maintenance cycle or costs
would be prohibitive due to loss of revenue when the product is most
in demand. N.J.A.C. 7:27-16.17(b)lii should read "A demonstration that
within two (2) years of May 31, 1995 the source operation .. ." and
N.J.A.C. 7:27-16.17(b)2 should read "Within two (2) years of May 31,
1995, comply with.. .". (9)
RESPONSE: The Department cannot extend this date that Congress
mandated in the CAA. However, if a facility can demonstrate that it
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would be impossible to implement the approved VOC control plan by
May 31, 1995, the Department will consider issuing Administrative Consent Orders for such situations.
22. COMMENT: With regards to N.J.A.C. 7:27-16.17(b), this section
should be made voluntary and revised to read "The owner or operator
of any facility subject to (a)1 above may at the owner or operator's
option: .. ." The commenter believes it is inappropriate to require
identification and control of the three pounds per hour sources within
three months of the rule effectiveness date. Each major facility must
include these same sources in the facility's Clean Air Act Amendment
(CAAA) operating permit, along with a control plan limiting emissions
to RACT or MACT limits depending on the HAPs contained in the
emission. For a large facility, such as a petroleum refinery, the review
of all normal and malfunction scenarios to determine other than
permitted emission sources is a large project consuming man-years of
effort. To comply with the certification requirements of N.J.A.C.
7:27-16.17(d)5 and 7:27-8.24, identification and quantification of all
potential emissions must be completed to certify that all sources above
three pounds per hour have been addressed. This change will allow
facilities the option to identify and control any VOC emissions above
three pounds per hour in the interval between the present and their
CAAA permit due date. A minimum acceptable RACT criteria will then
be given in the regulation. (16)
RESPONSE: N.J.A.C. 7:27-16.17 cannot be voluntary. The CAA mandates that RACT be applied to all major VOC facilities.
Some source operations that are required to submit VOC control plan
may also be required to comply with upcoming Maximum Achievable
Control Technology (MACT) standards for Hazardous Air Pollutants
(HAPs) pursuant to Title III of the CAAA. In reviewing the facilityspecific VOC control plans, the Department will take into consideration
that MACT standards will be applied to such source operations and will
only require reasonable interim control measures given the timeframe
between implementation of the VOC control plan and the implementation of the MACT standard.
23. COMMENT: N.J.A.C. 7:27-16.17(b)li and (b)2i address the situation where facilities already have controls installed ("is served by").
However, paragraph (b)2 requires compliance by May 31, 1995, this
would seem to permit a source to discontinue operation of installed
control equipment until May 31, 1995. The savings clause of the Clean
Air Act prohibits removing controls in effect or not using controls already
operating. Therefore, N.J.A.C. 7:27-16.17(b)li should contain the requirement that a source continue to comply with any control requirements or permit conditions currently in effect. (12)
RESPONSE: The Department agrees that the rule should clarify that
source operations that currently utilize control equipment shall continue
to comply with any requirements or permit conditions in effect. The
Department has clarified this at N.J.A.C. 7:27-16.17(1').
24. COMMENT: N.J.A.C. 7:27-16.17(b) permits the use of "pollution
prevention measures" and paragraph (j)6 provides the criteria they must
meet. For these to be Federally enforceable, they must be submitted
as SIP revisions. (12)
RESPONSE: The Department will incorporate any pollution prevention measures into the new or amended permits for sources that are
part of a facility-specific VOC control plan. Therefore, as conditions of
a permit issued pursuant to N.J.A.C. 7:27-8 (rules which are part of New
Jersey's State Implementation Plan), they would not be required to be
submitted as a SIP revision. The Department wishes to encourage the
use of pollution prevention measures. Submitting each pollution prevention measure as a SIP revision would increase the amount of paperwork
upon industry, the Department and EPA, and subsequently decrease the
desired encouragement of their use.
25. COMMENT: With regards to N.J.A.C. 7:27-16.17(b), a facility that
is exempt under N.J.A.C. 7:27-16.27 will not be able to comply with
RACT by May 31, 1995. If the EPA does not issue a CTG by the end
of November 1993, a facility-specific RACT plan is proposed to be
submitted to the Department by November 15, 1994 for these temporarily exempted sources (if EPA issues a CTG on time, an alternate compliance schedule is supposed to be proposed). DEPE will require several
months to approve this plan leaving only several months for the affected
facility to install the approved RACT control equipment. This is impossible. The intent of the Clean Air Act Section 183 (which pertains
to CTGs) is not to require impossible control installation timelines for
these sources awaiting control guidance from EPA. The facility-specific
RACT plan submitted for the sources exempted by N.J.A.C. 7:27-16.27
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should include a RACf proposal, and timeline for installation, and
cannot be subject to the timelines proposed in N.J.A.C. 7:27-16.17. (3)
RESPONSE: EPA is expected to issue CfGs for categories of source
operations listed in NJ.A.C. 7:27-16.27 which will no longer be exempted
on November 14, 1994. The CfGs for Industrial Wastewater and Offset
Lithography are expected to be finalized by November 14, 1994. These
CTGs will specify RACf, and compliance with the control criteria
specified in the CfG will be consistent with the schedule indicated in
the CTG. If a CfG for any of these categories is not issued by November
14, 1994, the owner or operator of a source operation in such a category
would be required to submit a facility-specific VOC control plan. The
CTG for the surface coating of plastic parts is expected to be proposed
by November 14, 1994. The Department believes that the proposed CTG
will provide enough guidance for the appropriate control of such source
operations.
26. COMMENT: With regards to N.J.A.C. 7:27-16.17(d)2iv, the commenter recommends that the list be further defined to address
demonstrated technologies for that particular source. (6)
RESPONSE: N.J.A.C. 7:27-16.17(d)2iv requires a list of "all VOC
control technologies available for use with the source operation." These
would be demonstrated technologies, but not necessarily demonstrated
for that particular source. This is reasonable if the technology has been
demonstrated on a source with similar emission characteristics.
27. COMMENT: With regards to N.J.A.C. 7:27-16.17(d)2xi, the commenter supports the proposed requirement, but recommends that the
permit completeness determination and permit approvals coincide with
the plan completeness determination and plan approval. It is mandatory
to have these activities occur concurrently in order to make the May
15, 1995 compliance date more feasible. (6)
RESPONSE: The Department recognizes the necessity of coinciding
plan and permit approvals. The Department intends to issue approvals
for applicants for permits and approvals for the VOC control plans
simultaneously.
28. COMMENT: N.J.A.C. 7:27-16.17(f) permits a source to limit its
potential to emit below the applicability level if its actual emissions have
been less than 25 tons per year. Therefore, the resulting compliance plans
limiting potential to emit must be submitted and approved as SIP
revisions. Subsection (i) should also apply to "compliance plans" submitted pursuant to (f). (12)
RESPONSE: The Department disagrees with this guidance. The CAA
states that RACT must be applied to all major VOC facilities. Once
a facility reduces its potential to emit below the threshold for a major
facility, the Federal RACT mandates no longer apply to the facility.
29. COMMENT: With regards to N.J.A.C. 7:27-16.17(f)2, the subsection should read "Within two (2) years of May 31, 1995, the owner or
operator ...". (9)
RESPONSE: The Department cannot extend this date without violating the CAA.
30. COMMENT: N.J.A.C. 7:27-16.17(i) states that New Jersey will
submit alternate VOC control plans to EPA as SIP revisions. The
wording may be confusing to sources and sources should understand that
State approval does not guarantee EPA approval. While the State may
approve these "case-by-case" alternate VOC control plans, they do not
become Federally enforceable until EPA approves them as a SIP revision. (12)
RESPONSE: The Department recognizes that its approval of an
alternative VOC control plan does not guarantee EPA's approval of an
alternative VOC control plan submitted as SIP Revisions. However, the
Department expects that there will be very few, if any, cases where the
EPA will not approve an alternative VOC control plan as a SIP revision
where the Department has reviewed it for sufficiency in meeting applicable requirements and issued its approval.
31. COMMENT: With regards to N.J.A.C. 7:27-16.17(j)3, the listed
criteria are really documentation that the source must submit and seem
to be more appropriately located in N.J.A.C. 7:27-16.17(d)2. (12)
RESPONSE: All of these factors, VOC control effectiveness, feasibility
and cost effectiveness, will be based on the information submitted to
the Department pursuant to N.J.A.C. 7:27-16.17(d)2 (which requires a
feasibility analysis, estimation of emission reductions, and a cost analysis
of each control option).
32. COMMENT: With regards to N.J.A.C. 7:27-16.17(j), these commenters stated that a dollar per ton figure needs to be promulgated as
part of the alternative VOC control plan requirements to assure the
regulated community that "Reasonable" remains a key part of RACf.
Six commenters recommended that DEPE consider the $2-10 thousand

ton figure stated in the Preamble to N.J.A.C. 7:27-16.4, and index the
value to the annual consumer price index. One commenter suggested
$2,000/ton indexed to the consumer price index. The dollar per ton
RACf criteria will have a significant impact on NJ Industry and should
not be left to DEPE policy. Adding this criteria will make the regulation
more predictable and consistent. The $/ton number should be formally
proposed, commented on, and promulgated. Future changes to this
number need to go through the same public review. Six of the commenters cited N.J.A.C. 7:27-16.17(j)3iii relating to disproportionate costs.
The November 1994 expiration of the industrial wastewater exemption
was of particular concern. Several commenters have data on air emissions
from their wastewater plants, and cost estimates to cover and control
them. In many instances the cost to install retrofit covers and control
devices on a wastewater plant is prohibitively expensive for modest
reductions in VOC emissions. (1) (3) (7) (8) (10) (19) (20)
RESPONSE: The Department believes that a strictly cost-based
RACf standard is inadequate to fairly and effectively implement RACT.
Because the actual cost for the installation of RACf will vary greatly
from source to source, even within a category, no one cost has been
specified above which a technology can be dismissed as not meeting the
definition of RACf. Instead, provisions have been included in the rule
which state several critria which should be used to determine if a specific
control scenario constitutes RACf.
33. COMMENT: N.J.A.C. 7:27-16.17(0)1 refers to "material" condition. What is the intent of using this word? Is the DEPE trying to
differentiate between violations of different permit conditions? This
should be clarified. (12)
RESPONSE: The word "material" is used in order to limit what
conditions may, if violated, may be grounds for revocation of an approval
for an alternative VOC compliance plan. Violations of trivial and insignificant conditions are not grounds for revocation of an approval for
an alternative VOC compliance plan.

Summary of Hearing Officer's Report
Richard V. Sinding, Assistant Commissioner, Policy and Planning,
served as the hearing officer at the September 9, 1993, public hearing
held at the Department's hearing room at 401 East State Street in
Trenton, New Jersey.
After reviewing the testimony at the public hearing, Assistant Commissioner Sinding recommended that N.J.A.C. 7:27-16.17, related definitions of N.J.A.C. 7:27-16.1, and related penalties at N.J.A.C. 7:27A-3.1O
be adopted as proposed at this time.
A copy of the record of public hearing, which includes the hearing
officer's report, is available upon payment of the Department's normal
charges for copying ($0.75 per page for the first ten pages, $0.50 per
page for the following 10 pages, and $0.25 per page for additional pages).
Persons requesting copies should contact:
ATTN: DOCKET #41-93-07
Department of Environmental Protection and Energy
Office of Legal Affairs
401 East State Street
CN 402
Trenton, New Jersey 08625-0402

Summary of Changes Upon Adoption in Response to
Comments:
In response to Comment 1, the Department has added the definition
of the term "State Implementation Plan" or "SIP" to N.J.A.C. 7:27-16.1.
This definition is identical to the definition in place at N.J.A.C. 7:27-8.1.
In response to Comment 3, the Department has clarified that "potential to emit" shall be based on the operation of a source operation at
8760 hours per year unless the source operation's hours of operation
are limited by a Federally enforceable condition.
In response to Comment 13, the Department has amended N.J.A.C.
7:27-16.17(a) upon adoption in order to make clear that a source operation is not subject to N.JA.C. 7:27-16.17 if it is currently regulated
elsewhere in subchapter 16, or if it is specifically exempted elsewhere
in subchapter 16 because the source operation is within a category that
is exempted or because the source operation operates below threshold
levels for control or below exclusion rates.
In response to Comment 14, the Department has specified at N.J.A.C.
7:27-16.17(a)1 that the applicability threshold for a batch process is
potential batch cycle emissions of three pounds per hour.
In response to Comment 16, the Department has clarified at N.J.A.C.
7:27-16.17(c) that submission of a proposed alternative VOC control plan

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N,J.R. 6(07)

You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION
does not relieve a facility from complying by May 31, 1995 for newly
regulated source operations or compliance dates in other sections of this
subchapter.
In response to Comment 19, the Department has amended N.J.A.C.
7:27-16.17(b)li and ii to make clear that a combination of pollution
prevention and cuntrol apparatus may be used to achieve the specified
emission reductions.
In response to Comment 20, the Department has added N.J.A.C.
7:27-16.17(q) in order to allow facilities to request extensions for the
submission of facility-specific VOC control plans.
In response to Comment 23, the Department has made clear, at
NJ.A.C. 7:27-16.17(r) that to discontinue operation of installed control
equipment until May 31, 1995 is not approvable.
Summary of Agency-Initiated Changes:
N.J.A.C. 7:27-16.17(d)1 has been restructured for clarification.
At N.J.A.C. 7:27-16.17(f)1, the Department has corrected the citation
of the certification requirements.
At N.J.A.C. 7:27-16.17G)6ii, the Department changed "reduction" to
"reductions" in order to correct grammar and to be consistent with the
rest of the paragraph.
Proposed N.J.A.C. 7:27-16.17(p)3 has been revised in order to
eliminate confliclting reasons why a person may request an adjudicatory
hearing. N.J.A.C. 7:27-16.17(0) has been restructured to accommodate
this change. The proposal stated at N.J.A.C. 7:27-16.17(p)1 that a person
may request an adjudicatory hearing for any reason other than an EPA
rejection of a SIP revision. Additionally, the proposal stated at NJ.A.C.
7:27-16.17(p)3 that a person may request an adjudicatory hearing if the
Department had rejected the person's approval pursuant to (0) above
which includes EPA's denial of an alternative VOC control plan as a
SIP revision. Thl: adoption resolves this conflict in a manner consistent
with the intent of the proposal.
Proposed NJ.A.C. 7:27-16.17(q) has been recodified at N.J.A.C.
7:27-16.17(s) due to the addition of new provisions at subsections (q)
and (r) in response to comment.
At N.J.A.C. 7:27A-3.10(e)16, the Department has corrected the citations for violations of provisions of N.J.A.C. 7:27-16.17 and has clarified
the explanations. N.J.A.C. 7:27-16.17(b)1 states that an owner or
operator must submit information, pursuant to subsections (e)demonstration plan-or (d)-alternative plan; therefore, violations of
N.J.A.C. 7:27-16.17(d) and (e) have been redesignated at paragraph (b)1.
Compliance with these plans are specified at N.J.A.C 7:27-16.17(b)2i and
(b)2ii; therefore, the proposed penalties indicating paragraph (b)1 and
(b)2 have been corrected to reflect the proper citations. Compliance for
the voluntary alternative VOC control plan is specified at NJ.A.C.
7:27-16.17(c)2; therefore, the proposed penalty indicating paragraph (c)1
has been correctc~d to reflect the proper citation and additional explanation is given under the class. Additional explanation is given under the
class for violation of N.J.A.C. 7:27-16.17(n).
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):
SUBCHAPTER 16. CONTROL AND PROHIBITION OF AIR
POLLUTION BY VOLATILE ORGANIC
COMPOUNDS
7:27-16.1 Definitions
The following words and terms, when used in this subchapter, have
the following meanings, unless the context clearly indicates
otherwise.
"Federally enforceable" means all limitations and conditions on
operation, production, or emissions that can be enforced by EPA.
The foregoing limitations and conditions that can be enforced by
EPA include, but are not limited to, those established in:
1. Any standards of performance for new stationary sources
(NSPS) promulgated at 40 CFR 60;
2. Any national emission standard for hazardous air pollutants
(NESHAP) promulgated at 40 CFR 61;
3. Any provision of an applicable SIP;
4. Any permit issued pursuant to requirements established at 40
CFR 51, Subpart I; 40 CFR 52.21; 40 CFR 70; or 40 CFR 71; or
5. Any permit or order issued pursuant to the Air Pollution
Control Act, N.J.S.A. 26:2C-l et seq., or this chapter.
(CITE 25 N.,J.R. 60(8)
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"Potential to emit" means the maximum capacity of a source
operation or a facility to emit an air contaminant under its physical
and operational design. Any physical or operational limitation on
the capacity of a source operation or a facility to emit an air
contaminant, including control apparatus and restrictions on hours
of operation or on the type or amount of material combusted, stored
or processed, shall be treated as part of its design if the limitation
is Federally enforceable. *If there is no Federally enforceable limitation on the hours of operation of a source operation, then any
determination of the maximum design capacity shall be based on
a presumption of operation at 8760 hours per year.* This term
includes the fugitive emissions emitted by the source operation or
facility as calculated in a manner consistent with the provisions of
N.J.A.C. 7:27-21 and current guidance issued by the Department
pursuant thereto.
*"State implementation plan" or "SIP" means a plan for the
attainment of any NAAQS, prepared by a state and approved by
the EPA pursuant to Section 110 of the Clean Air Act (42 U.S.C.,
1857 et seq.).*
7:27-16.17 Facility-specific VOC control requirements
(a) This section establishes procedures and standards for the
establishment of VOC control requirements *[in the following circumstances]* *for any source operation that*:
*[1. If a major VOC facility contains any source operation that:
i. Is not regulated under N.J.A.C. 7:27-16.2 through 16.16 or 16.18
through 16.21, or exempted under N.J.A.C. 7:27-16.27; and
ii. Has the potential to emit at least three pounds of VOC per
hour; or]*
*1. Is located at a major facility and has the potential to emit
at least three pounds per hour (potential batch cycle emission rate
of three pounds per hour for batch processes), and:
i. Is not regulated elsewhere in this subchapter; or
ii. Is not specifically exempted elsewhere in this subchapter because the source operation is within a category that is exempted
or because the source operation operates below exclusion rates or
threshold levels for control; or*
2. If the owner or operator of a source operation regulated under
N.J.A.C. 7:27-16.2 through 16.16 or 16.18 through 16.21 seeks approval of an alternative VOC control plan, which would apply to
the equipment or source operation notwithstanding any control requirement or emission limit which would otherwise apply under this
subchapter.
(b) The owner or operator of any facility *that contains a source
operation* subject to (a)1 above shall:
1. By *[three months after the operative date of these new rules]*
*three months after the operative date of the adoption or other final
action, on the remainder of the proposal published in the New Jersey
Register on August 2, 1993, at 25 N..J.R. 3339(a)*, submit *[one of
the following]* *a demonstration for all source operations* to the
Department at the address listed in *[(q)]* *(s)* below*. This
demonstration shall include one of the following for each source
operation subject to (a)1 above*:
i. *[A demonstration that]* *Information, pursuant to (e) below,
that demonstrates* the source operation is *currently* served by
a control apparatus that collects at least 90 percent by weight of
the VOC emissions from the source operation and prevents from
being discharged into the outdoor atmosphere at least 90 percent
by weight of the VOC collected, *[or]* that the owner or operator
has implemented pollution prevention measures *(or a combination
of control apparatus and pollution prevention measures)* that
achieve at least the same level of VOC emission reductions;
ii. *[A demonstration that]* *Information, pursuant to (e) below,
that demonstrates* by May 31, 1995 the source operation will be
served by control apparatus that collects at least 90 percent by weight
of the VOC emissions from the source operation and prevents from
being discharged into the outdoor atmosphere at least 90 percent
by weight of the VOC collected, *[or]* that the owner or operator
will implement pollution prevention measures *(or a combination
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of control apparatus and pollution prevention measures)* that
achieve at least the same level of VOC emission reductions; or
iii. A proposed alternative VOC control plan prepared in accordance with (d) below.
2. Beginning on May 31, 1995, comply with either (b)2i or ii below:
i. Use control apparatus that the Department has determined
(pursuant to (1) below) will collect at least 90 percent by weight
of the VOC emissions from the source operation and prevent from
being discharged into the outdoor atmosphere at least 90 percent
by weight of the VOC collected; or
ii. Operate the facility in accordance with an alternative VOC
control plan approved by the Department pursuant to G) below.
(c) An owner or operator seeking approval of an alternative VOC
control plan pursuant to (a)2 above shall submit to the Department
at the address listed in *[(q)]* *(s)* below a proposed alternative
VOC control plan prepared in accordance with (d) below. *Sub·
mission of a proposed alternative VOC control plan does not relieve
an owner or operator of any facility, equipment or source operation
facility from complying by May 31, 1995 for source operations first
regulated under this subchapter as amended operative (add
operative date upon adoption of or other final action on the reo
mainder of the proposal published in the New Jersey Register on
August 2, 1993 at 25 NJ.R. 3339(a» (see 25 NJ.R. __ and 26
NJ.R. __) or compliance dates in other sections of this
subchapter.* If and when the Department approves the alternative
VOC control plan, the owner or operator shall be subject to the
conditions and requirements of the plan and of the Department's
approval.
(d) An owner or operator submitting a proposed alternative VOC
control plan pursuant to (b)liii *or (c)* above shall include the
following information in the plan:
1. A list of each source operation at the facility to be included
in the plan*[.]**:*
*i.* For a submission pursuant to (b)liii above, the list shall
include each source operation that is not regulated under N.J.A.C.
7:27-16.2 through 16.16, 16.20 or 16.21, and has the potential to emit
at least three pounds of VOC per hour*[.]**; or*
*ii.* For a submission pursuant to (c) above, the list shall include
each source operation for which the owner or operator seeks an
alternative to compliance under N.J.A.C. 7:27-16.2 through 16.16,
16.20 or 16.21;
2. The following information for each source operation listed
pursuant to (d)1 above:
i. A brief description of the source operation, and its permit
number and any other identifying numbers;
ii. The maximum rated capacity of the source operation;
iii. The source operation's potential to emit VOC;
iv. A list of all VOC control technologies available for use with
the source operation;
v. A list of all alternative processes and pollution prevention
measures that the owner or operator is considering using with or
in place of the source operation to reduce VOC emissions;
vi. An analysis of the technological feasibility of installing and
operating each control technology and process alternative identified
in (d)2iv and v above;
vii. For each control technology and process alternative which is
technologically feasible to install and operate, an estimate of the cost
of installation and annual operation;
viii. An estimate of the remaining useful life of the existing source
operation;
ix. An estimate of the reduction in VOC emissions attainable
through the use of each control technology and process alternative
identified in (d)2iv and v above;
x. The VOC control technology or technologies or process alternatives which the owner or operator proposes to employ;
xi. For any construction, alteration or installation of any equipment or control apparatus that the owner or operator proposes in
the plan, a complete application for all permits required under
N.J.A.C. 7:27-8;
xii. A proposed VOC emission limit for the source operation or
for the proposed process alternative; and

X1ll. Proposed recordkeeping requirements sufficient to document
the owner or operator's continued compliance with the plan;
3. Any other information the Department requests that is reasonably necessary to enable it to determine whether the application
satisfies the requirements of (j) below; and
4. A certification signed by the owner or operator, satisfying the
requirements of N.J.A.C. 7:27-8.24.
(e) An owner or operator submitting a demonstration pursuant
to (b)li or ii above shall include the following information in the
demonstration:
1. A list of each source operation at the facility within the scope
of (a)1 above;
2. The following information for each source operation listed
pursuant to (e)1 above:
i. A brief description of the source operation, and its permit
number and any other identifying numbers;
ii. The maximum rated capacity of the source operation;
iii. The source operation's potential to emit VOC;
iv. A description of the control apparatus that serves the source
operation (for demonstrations pursuant to (b)li above) or that the
owner or operator states will serve the source operation (for
demonstrations pursuant to (b)lii above);
v. An analysis of how the control apparatus will collect at least
90 percent by weight of the VOC emissions from the source operation and prevent from being discharged into the outdoor atmosphere
at least 90 percent by weight of the VOC collected;
vi. A description of any pollution prevention measures that the
owner or operator has implemented (for demonstrations pursuant
to (b)li above) or will implement (for demonstrations pursuant to
(b)lii above), and analysis of how such measures will control VOC
emissions to the extent required under (b)li and ii above;
vii. A proposed VOC emission limit for the source operation or
for the proposed process alternative; and
viii. Proposed recordkeeping requirements sufficient to document
the owner or operator's continued compliance with the plan;
3. A complete application for each permit required under
N.J.A.C. 7:27-8 for any equipment or control apparatus to be constructed, altered or installed in connection with the demonstration;
4. Any other information which the Department may request
which is reasonably necessary to enable it to determine whether the
application satisfies the requirements of (1) below; and
5. A certification signed by the owner or operator, satisfying the
requirements of N.J.A.C. 7:27-8.24.
(t) Notwithstanding the provisions of (b) above, the owner or
operator of a facility that had actual annual emissions of VOC in
1990 and each year thereafter of less than 25 tons, may comply with
the requirements of this section by obtaining the Department's
approval of a compliance plan and implementing such a plan. To
comply in this manner, the owner or operator shall submit a
proposed compliance plan pursuant to (t)1 below, obtain the Department's approval of the plan pursuant to (k) below, and implement
the plan pursuant to (t)2 below.
1. The owner or operator shall submit to the Department a
proposed compliance plan that includes the following information,
and is certified by the owner or operator pursuant to N.J.A.C. 7:27*[8.23]**8.24*:
i. Documentation establishing that the actual annual emissions of
VOC from the facility in 1990 and each year thereafter were less
than 25 tons. If the facility did not commence operations until after
1990, the documentation shall address each year beginning with the
year that operations commenced. The documentation shall include
records maintained at the facility and any report of actual emissions,
including any emission statement, submitted for the facility to the
Department for the relevant years;
ii. A statement of the owner or operator's intent to reduce the
facility's potential to emit VOC to less than 25 tons per year;
iii. A description of how the reduction of the facility's potential
to emit is to be achieved;
iv. Complete applications for amendments to any existing permit
or for any new permit required to achieve the reduction of the
facility's potential to emit VOC to less than 25 tons per year; and
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v. Proposed recordkeeping requirements sufficient to document
the owner or operator's continued compliance with the plan.
2. By May 31, 1995, the owner or operator of the facility shall
reduce the facillity's potential to emit VOC to less than 25 tons per
year and achieve compliance with all new or amended permits.
(g) Within 30 days after receiving a demonstration submitted
pursuant to (b)1 above, a proposed alternative VOC control plan
submitted pursuant to (b)2 above, or a proposed compliance plan
submitted pursuant to (f) above, the Department shall notify the
owner or operator in writing whether the submission includes sufficient information to commence review. If the submission does not
contain sufficient information to complete the review, the Department shall include in the notice a list of the deficiencies, a statement
of the additional information required to make the submission complete, and a time by which the owner or operator must make a
complete submission. The Department may refrain from reviewing
the substance of the submission until the additional information is
provided to th,e Department.
(h) Failure by an owner or operator to submit the additional
information requested by the Department pursuant to (g) above
within the timt: stated in the Department's notification shall constitute a violation of this subchapter. In such case, the Department
may deny the request for approval of the submission and pursue
its other remedies.
(i) The Department shall seek comments from the general public
before making any final decision to approve or disapprove a
proposed alternative VOC control plan. The Department shall
publish a Notioe of Opportunity for Public Comment in a newspaper
for general circulation in the area in which the major VOC facility
is located. In addition, the Department shall submit any approved
alternative VOC control plan to EPA as a proposed revision to New
Jersey's State Implementation Plan.
(j) Within six months after receiving a complete proposed alternative VOC control plan, the Department shall approve, approve and
modify, or disapprove the proposed plan and notify the owner or
operator of tht~ decision in writing. The Department shall approve
the proposed plan or request only if it satisfies the following requirements:
1. The proposed plan or request contains all of the information
required under (d) above;
2. The proposed plan considers all control technologies available
for the control of VOC emissions from the type of equipment or
source operation in question;
3. For any control technologies described in (j)2 above which the
owner or operator does not propose to use on the equipment or
source operation, the proposed plan demonstrates that the control
technology:
i. Would be less effective in controlling VOC emissions from the
equipment or source operation than the proposed measures;
ii. Is unsuitable for use with the source operation, or duplicative
of control technology or pollution prevention measure which the plan
proposes to use;
iii. Would c31rry costs disproportionate to the improvement in the
reduction of the VOC emissions rate which the control technology
is likely to achieve, or disproportionately large in comparison to the
total reduction in VOC emissions which the control technology is
likely to achieve over its useful life; or
iv. Would carry costs disproportionate to the costs incurred for
the control of VOC emissions from the same type of source operations used by all other persons in the owner or operator's industry;
4. The emission limit proposed for each source operation is the
lowest rate which can practicably be achieved at a cost within the
limits described in (j)3iii and iv above;
5. The cost of achieving an additional emission reduction beyond
each proposed limit would be disproportionate to the size and
environmental impact of that additional emission reduction; and
6. For any pollution prevention or other emission reduction
measures proposed by the owner or operator, the proposed plan
demonstrates that the measures:
i. Result in actual reductions in VOC emissions;
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ii. Result in VOC emission reduction*s* which are quantifiable;
and
iii. Result in VOC emission reductions which are Federally enforceable.
(k) Within six months after receiving a complete compliance plan
submitted pursuant to (f) above, the Department shall approve,
approve and modify, or disapprove the proposed compliance plan
and notify the owner or operator of the decision in writing. The
Department shall approve the proposed compliance plan only if it
satisfies the following conditions:
1. The compliance plan contains all of the information required
under (f) above;
2. The compliance plan demonstrates to the Department's
satisfaction that actual emissions of VOC, including fugitive VOC
emissions, in 1990 (or the first year of the facility's operations, if
operations commenced after 1990) and each year thereafter are less
than 25 tons;
3. The proposed recordkeeping requirements are sufficient to
enable the Department to verify that the owner or operator is
complying with the plan; and
4. The compliance plan demonstrates that the potential to emit
VOC will be less than 25 tons if the plan is approved and implemented.
(I) Within six months after receiving a complete demonstration
submitted pursuant to (b)1 above, the Department shall approve,
approve and modify, or disapprove the demonstration and notify the
owner or operator of the decision in writing. The Department shall
approve the demonstration only if:
1. The demonstration includes all of the information required
under (e) above;
2. To the extent that the demonstration depends upon any construction, alteration or installation and use of any equipment or
control apparatus that is not in use as of the time the demonstration
was submitted, the owner or operator has obtained all permits and
certificates required for the control apparatus under N.J.A.C. 7:27-8,
and has agreed to install and use all such control apparatus in
accordance with the permits and certificates;
3. To the extent that the demonstration depends upon the implementation of pollution prevention measures that have not been
implemented before the time at which the demonstration was submitted, the owner or operator has agreed to implement such
measures; and
4. The demonstration establishes to the satisfaction of the Department that the control apparatus will collect at least 90 percent by
weight of the VOC emissions from the source operation and prevent
from being discharged into the outdoor atmosphere at least 90
percent by weight of the VOC collected, or that the pollution
prevention measures will achieve at least the same level of emission
reductions.
(m) As a condition of an approval issued under this section, the
Department may impose requirements upon the operation of the
source operation(s) necessary to minimize any adverse impact upon
human health, welfare and the environment.
(n) Before altering any source operation which is included in an
approved alternative VOC control plan, approved compliance plan
or demonstration (except as authorized or required in the approval),
the owner or operator shall:
1. Pursuant to this section, apply for and obtain the Department's
approval of an amendment to the approved compliance plan, VOC
control plan, or demonstration, reflecting the proposed alteration.
If the owner or operator does not obtain the Department's approval
of the amendment before commencing operation of the altered
equipment or souroe operation, the Department may (in addition
to assessing penalties under N.J.A.C. 7:27A-3.1O) modify the VOC
control plan, compliance plan or demonstration to reflect the alteration, in a manner satisfying the criteria set forth in U), (k) or (I)
above, respectively; and
2. Apply for and obtain such permits and certificates for the
alteration, as are required under N.J.A.C. 7:27-8 and any other
applicable law or regulation. Any permit application must be submitted with the application to amend the VOC control plan.
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(0) The Department may revoke an approval of an alternative
VOC control plan, compliance plan or demonstration by written
notice to the holder of the approval, if:
1. Any material condition of the approval is violated;
2. The Department determines that its decision to grant the
approval was materially affected by a misstatement or omission of
fact in the owner or operator's submission or any supporting
documentation;
*[3. For an alternative VOC control plan, EPA denies approval
of the plan as a revision to the State Implementation Plan; or]*
*[4.]*·3.· The Department determines that continued use of the
subject source operation pursuant to the approval poses a potential
threat to the public health, welfare or the environment*[.]*·; or*
·4. For an alternative VOC control plan, EPA denies approval
of the plan as a revision to the State Implementation Plan.·
(p) A person may request an adjudicatory hearing in accordance
with the procedure at N.J.A.C. 7:27-8.12, if:
1. The Department has denied the person's application for approval under this section for any other reason than an EPA rejection
of the SIP revision;
2. The person seeks to contest one or more conditions of the
Department's approval imposed under (m) above; or
3. The Department has revoked the person's approval pursuant
to (0)·1 through 3· above.
.(q) After receipt of a written request from an owner or operator,
the Department may authorize a 60 day extension of the deadline
set forth in (b)1 above, provided that such a request shall include
a statement, certified in accordance with NJ.A.C. 7:27-8.24, that
notwithstanding the request for extension, the facility will comply
with all applicable emission limits set forth in this section by the
May 31, 1995 deadline established in (b)2 above. Such extension
may be renewed by the Department upon the written request of the
owner or operator provided that the request for renewal shall also
include a statement, certified in accordance with N..J.A.C. 7:27-8.24,
that notwithstanding the request for an extension, that the facility
will comply with all applicable emission limits set forth in this
section by the May 31, 1995 deadline established in (b)2 above.
Written requests for the extension of a deadline submitted shall be
submitted to the address listed below:

7:27A-3.1O Civil administrative penalties for violations of rules
adopted pursuant to the Act
(a)-(d) (No change.)
(e) The Department shall determine the amount of the civil
administrative penalty for offenses described in this section on the
basis of the provision violated and the frequency of the violation.
Footnotes 3, 4, and 8 set forth in this subsection are intended solely
to put violators on notice that in addition to any civil administrative
penalty assessed the Department may also revoke the violator's
operating certificate or variance. These footnotes are not intended
to limit the Department's discretion in determining whether or not
to revoke an operating certificate or variance, but merely indicate
the situations in which the Department is most likely to seek revocation. The number of the following subsections corresponds to the
number of the corresponding subchapter in N.J.A.C. 7:27.
1.-15. (No change.)
16. The violations of N.J.A.C. 7:27-16, Control and Prohibition
of Air Pollution by Volatile Organic Compounds (VOC), and the
civil administrative penalty amounts for each violation, per source,
are as set forth in the following table:

Class

Citation
·N..J.A.C. 7:27-16.17(b)1

Assistant Director, Air and Environmental Quality
Enforcement
Division of Enforcement Field Operations
Department of Environmental Protection and Energy
CN 422
401 East State Street, 4th Door
Trenton, New Jersey 08625-0422
(r) Notwithstanding the requirement at (b)2 above, demonstration that a source operation is currently served by control apparatus
that meets the criteria set forth in (b)li above does not relieve a
facility from complying with all existing emission limits and conditions set forth in this chapter.·
*[(q)]*·(s)· The owner or operator submitting a proposed
alternative VOC control plan, compliance plan or demonstration
shall send it to the Department at the following address:
Chief, Bureau of New Source Review
Division of Environmental Regulation
Department of Environmental Protection and Energy
CN 401
Trenton, New Jersey 08625-0401

Submittal

First
Offense

Second
Offense

Third
Offense

Fourth and Each
Subsequent
Offense

$300

$600

$1,500

$4,500·

N.J.A.C. 7:27-16.17(b)*[I]*·2i·

Control Apparatus

$2,000

$4,000

$10,000

$30,000

N.J.A.C. 7:27-16.17(b)2·ii·

Compliance with Alternative VOC Control Plan

$2,000

$4,000

$10,000

$30,000

N.J.A.C. 7:27-16.17(c)*[I]*·2·

Compliance ·with Alternative VOC Control Plan·

$2,000

$4,000

$10,000

$30,000

*[N.J.A.C. 7:27-16.17(d)

Submittal

$300

$600

$1,500

$4,500]*

*[N.J.A.C. 7:27-16.17(e)

Submittal

$300

$600

$1,500

$4,500]*

N.J.A.C. 7:27-16.17(n)

*[Submittal]* ·Amendment of Compliance
Plan·

$300

$600

$1,500

$4,500
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(a)
VITAL RECORD SERVICES
Access to Death Records
Adopted New Rules: N.J.A.C. 8:2A
Proposed: July 19,1993 at 25 N.J.R. 3115(a).
Adopted: Novt~mber 23, 1993 by Bruce Siegel, M.D., M.P.H.,
Commissioner, Department of Health.
Filed: November 24, 1993 as R.1993 d.667, with substantive and
technical changes not requiring additional public notice and
comment (s<ee N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 26:8-23.
Effective Date: December 20, 1993.
Expiration Date: December 20, 1998.
Summary of Public Comments and Agency Responses:
Comments were received from the following organizations and individuals: Carolyn Cobb, American Council of Life Insurance; Henry
Meisner, Prudential Insurance Co.; Charles Vogel, State Farm Insurance
Co.; Emma Byrne, Department of Law and Public Safety; Patrice Reilly,
Department of Public Advocate; Wilson Beebe, New Jersey Funeral
Directors Association; Kenneth G. Mayer, Concerned Citizen; Deborah
McGrath, Hillsdale Health Department; Joan Skal, Township of Little
Falls; Mildred Euler, Borough of Bergenfield; Helen Mackel, Town of
Kearney; and Dale Zeller, Lakewood Township.
The local registrars of vital statistics were concerned about administrative problems (as indicated in comments 1 through 6). Their concerns
are as follows:
1. COMMENT: Is there a time frame, for example, 25 to 30 years,
wherein the law does not apply? When do the records become open
to the public?
RESPONSE: The law and the rules always apply. The records are
open to the public to the extent allowed by N.J.A.C. 8:2A-1.2.
2. COMMENT: What constitutes an authorized representative?
RESPONSE: An authorized representative is one who has been
authorized by one of the persons listed in the rules who is authorized
to receive a full copy of the death certificate.
3. COMMENT: How does a Registrar determine that a person requesting a full copy is a caretaking partner?
RESPONSE: The Registrar should require the applicant to submit a
written request containing the information shown in Appendix A, giving
their relationship to the decedent as "caretaking partner." The Department has amended the rule at N.J.A.C. 8:2A-1.2(a)2 to require only the
information contained on the form, rather than the specific form, to avoid
imposing an unduly burdensome requirement upon the public.
4. COMMENT: If the legal executor is physically or mentally incapacitated, who is authorized to receive the full death record?
RESPONSE: A person listed in the rules at N.J.A.C. 8:2A-1.2(a)2i
through v, or a guardian appointed by a court of law.
5. COMMENT: Where are the release forms filed?
RESPONSE: The forms are filed with the Registrar who issued the
certificate of death record, to be kept for five years.
6. COMMENT: I receive requests from hospitals (tumor registries)
inquiring about the cause of death. Should these requests be honored?
RESPONSE: Information should only be provided to the representatives listed in the rules. If the persons are not authorized specifically
by the rules, the matter should be referred to the Commissioner of the
Department of Health.
7. COMMENT: The three life insurance companies who responded
were concerned as follows: Access to death records are needed for the
purpose of evaluating life insurance claims and distributing life insurance
benefits. It is important to know the mode of death, for example,
suicide-accidental death, etc., to determine eligibility for benefits. Death
records are also needed to monitor mortality rates. In addition, cause
of death information is used to check the accuracy and validity of answers
given on the insurance application. Life insurers are required by standards set by the American Academy of Actuaries to test their mortality
tables used to establish liability reserves required under law.
RESPONSE: Insurance companies can gain access to full copies of
the death certificate from the beneficiary on the insurance policy. If the
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beneficiary is not authorized to receive a full copy of the death certificate,
the insurance company may seek relief through N.JA.C. 8:2A-1.2(a)2v,
by contacting the Commissioner of the Department of Health. Mortality
data is available through the Public Health Statistics program of the State
Department of Health.
8. COMMENT: The two governmental agencies commented that they
routinely need complete death certificates in connection with investigative/inspection functions on behalf of the various professional and
occupational boards. The Public Advocate requires cause of death information to enforce Federal laws on abuse and neglect of individuals
protected by the Public Advocate's office.
RESPONSE: The Department agrees that this need is valid and
necessary. A change of this nature however, is substantive and cannot
be made without additional public comment. Therefore the Department
will propose an amendment in the near future to allow access for
governmental agencies in the course of their duties, except where
prohibited by law.
COMMENT: Kenneth G. Mayer, a concerned citizen, felt that this
policy requires the Social Security number of the decedent be made part
of the death certificate which would then be a violation of Federal law,
42 U.S.C.A. 405(C)(2)(C)VII et seq.
RESPONSE: The proposed rules merely specify what information
contained in existing death certificates shall be shown in the process of
issuing a certification of the death certificate. The informant who
provides the personal particulars on a death certificate volunteers the
Social Security information; thus, it is not a violation of Federal Law
to certify information given by the next of kin. However, the Department
has removed the Social Security number from the mandatory section
since the Department cannot, and does not, require it. The Department
has also deleted the "state file number", since this number is not used
universally, and is not needed for the retrieval of data requested.
COMMENT: The New Jersey Funeral Directors Association stated
that the State Department of Health should not rely on family members
getting copies of certificates with medical particulars. New Jersey funeral
directors normally obtain certification of the death records as part of
the services they provide to their client. They feel that a burden would
be placed on the family to obtain full copies of the death certificate
if the rules required the presentation of an affidavit.
RESPONSE: The Department does not want the new rules to be a
burden to anyone affected. However, the change requested by the Association is substantive and cannot be made without additional public
comment. Therefore the Department will propose an amendment in the
near future to allow access for funeral directors under contract with the
family of the deceased in the course of their duties, except where
prohibited by law.
COMMENT: The New Jersey Funeral Directors Association has also
commented that the cause of death normally appears on the burial permit
and is not covered by the rules.
RESPONSE: The burial permit is an integral part of the death record.
Therefore, the Department considers any request to issue a copy of the
burial permit to come under the same rules as that of the death record.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks -thus-; deletions from proposal indicated
in brackets with asterisks *[thus]*):
CHAPTER 2A
DEATH RECORDS
SUBCHAPTER 1.

ACCESS TO DEATH RECORDS

8:2A-1.l Definitions
The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.
"Commissioner" means the State Commissioner of Health.
"Department" means the New Jersey State Department of Health.
"Informant" means the name of the individual providing the
personal particulars for the preparation of the birth certificate.
"State Registrar" means the New Jersey State Registrar of Vital
Statistics.
8:2A-1.2 Access to death records
(a) The State Registrar or other custodian of vital records shall
supply, upon request of any applicant, a certified copy of any death

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

You're viewing an archived copy from the New Jersey State Library.

ADOPTIONS

HEALTH

record, provided the required statutory search fee is submitted,
except where such fee is excluded by statute or regulation.
1. The certification or certified copy shall include, at a minimum,
the name of the decedent, place of death (county, city), date of
death, •[social security number,]· sex, date of birth, ·[State file
number]· and date of issuance, providing this information is available.
2. The certification may include other information; however, the
last sickness and death particulars (cause of death and medical
particulars) will only be included on the certification or certified copy
of the death record if the applicant completes a certification •[in
the form]· *containing the information* set forth in Appendix A,
incorporated herein by reference, that he or she is related to the
decedent as follows:
i. Executor, administrator of the estate, or authorized representative of the deceased person;
ii. Surviving spouse or caretaking partner;
iii. If there is no spouse or caretaking partner, then by another
authorized member of the family;
iv. A parent, guardian, or other individual authorized under State
law to act in a minor's behalf; or
v. The Commissioner, at his or her discretion, in the event that
a deceased person has neither an authorized representative nor next
of kin as defined above in (a)2i through iv above.
3. Any of the relatives to the decedent in (a)2i through v above
may consent to the release, to a third party, of a death certificate
containing cause of death and medical particulars. Such consent must
also be provided in the form of a certification *similar to that* as
set forth in Appendix A.
4. Any certified copy of a death certificate, with or without last
sickness and death particulars, may be released without consent
under the following conditions:
i. To qualified personnel for the purpose of conducting scientific
research, but a record shall be released for research only following
review of the research protocol by an Institutional Review Board
constituted pursuant to Federal regulation 45 c.F.R. 46.101 et seq.
The person who is the subject of the record shall not be identified,
directly or indirectly, in any report of the research, and research
personnel shall not disclose the person's identity in any manner;
ii. To qualified personnel for the purpose of conducting management audits, financial audits or program evaluation, but the personnel shall not identify, directly or indirectly, the person who is the
subject of the record in a report of an audit or evaluation, or
otherwise disclose the person's identity in any manner. Identifying
information shall not be released to the personnel unless it is vital
to the audit or evaluation;
iii. To the Department as required by State or Federal law; or
iv. As permitted by rules adopted by the Commissioner for the
purposes of disease prevention and control.
(b) The State Registrar or other custodian of vital records shall
not permit physical inspection and/or access to the full death record
nor shall he or she disclose information, copy or issue the full record
unless he or she is satisfied that the applicant is authorized to obtain
a full copy of such record, as listed in (a)2, 3 and 4 above.
APPENDIX A
Certification
Date:

_

I,

(Applicant)
(Relationship)
to decedent, hereby authorize the issuance of a certification of the death
record of
,
disclosing the cause of death section. I certify that the above information,
supplied by me, is true. I am aware that I am subject to punishment
if I have falsely supplied the above information.
Signature

(a)
DIVISION OF EPIDEMIOLOGY, OCCUPATIONAL AND
ENVIRONMENTAL HEALTH SERVICES
Definitions and Standards of Identity for Designated
Fluid Milk Products, and Sanitary ReqUirements for
the Production and Processing of Milk and Fluid
Milk Products
Adopted Amendments: N.J.A.C. 8:21-10.1, 10.2, 10.4,
10.6 and 10.12
Proposed: September 20,1993 at 25 N.J.R. 4373(a).
Adopted: November 24, 1993 by Bruce Siegel, M.D., M.P.H.,
Commissioner, Department of Health.
Filed: November 24,1993 as R.1993 d.689, without change.
Authority: N.J.S.A. 24:10-57.10, 24:10-57.23 and 24:1O-57.24b.
Effective Date: December 20, 1993.
Expiration Date: October 23, 1995.
Summary of Hearing Officer's Recommendations and Agency
Responses:
A public hearing on the proposal was held on October 19, 1993, at
the Department of Health, Health and Agriculture Building, Trenton,
New Jersey. The hearing officer was Kenneth Kolano, Program Manager
of the Food and Milk Program. Mr. Kolano recommended that the
agency consider the comments, which was done. The agency's responses
follow. A record of the hearing is maintained in the files of the Food
and Milk Program and can be reviewed by contacting Mr. Kolano, New
Jersey Department of Health, Food and Milk Program, CN 369, Trenton,
NJ 08625. Two comments were received at the hearing and are summarized below. No written comments were provided during the formal
public comment period.
Summary of Public Comments and Agency Responses:
COMMENT: Mr. William Prentice representing the New Jersey Milk
Industry Association testified in support of the proposed amendments;
particularly, the proposed changes to the rule concerning shelf-life expiration dates for milk and milk products. He stated that the rule change
permits New Jersey milk plants to remain competitive with facilities in
surrounding states. It has also led to an increase in quality control
measures for firms which want to request extended dating from the
Department.
COMMENT: Mr. Larry Kurz of Readington Farms testified in support
of the proposed amendments, noting that the rule change on shelf-life
dating has meant increased efficiency in their plant's shipping and delivery operations, since they no longer need to segregate product in their
storage facilities according to the individual state of destination.
RESPONSE: The Department recognizes the two comments in support of the proposed rule amendments.
Full text of the adopted amendments follows:
8:21-10.1 Definitions and product standards
The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise. The following standards of identity conform to the Code
of Federal Regulations for milk and cream (21 CFR 131).
"Acidified Sour Cream":
1. (No change.)
2. Optional ingredients.
i.-v. (No change.)
(1) Fruit and fruit juice, including concentrated fruit and fruit
juice.
(2) Safe and suitable natural and artificial food flavoring.
3.-5. (No change.)
"Certified industry inspector" means an individual certified by the
Department to conduct dairy farm inspections of producers shipping
to New Jersey permit holders. Such certification shall be in accordance with the procedures established by the Department
pursuant to the provisions of the Grade A Pasteurized Milk Ordinance (1989) (PHS-FDA Publication 229).
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"Concentrat~:d milk and/or fluid milk products" means and includes the fluid milk products resulting from the removal of a
considerable portion of the water from the milk and/or fluid milk
products which, when combined with potable water in accordance
with instructions printed on the container, conform with the definitions of the corresponding product as defined.

"Cultured milk":
1.-3. (No change.)
4. Other 0pllional ingredients.
i. (No change.)
ii. Nutritive carbohydrate sweeteners. Sugar (sucrose), beet or
cane; invert sugar (in paste or sirup form); brown sugar; refiner's
sirup; molasses (other than blackstrap); high fructose corn sirup;
fructose; fructose sirup; maltose; maltose sirup; dried maltose sirup;
malt extract; dried malt extract; malt sirup; dried malt sirup; honey;
maple sugar; or any of the sweeteners listed in 21 CFR 168, except
table sirup.
iii.-ix. (No change.)
5.-7. (No change.)
"Drug" means;
1. Articles fl~cognized in the official United States Pharmacopeia,
official Hemeopathic Pharmacopeia of the United States, or official
National Formulary, or any supplement to any of them;
2. Articles intended for use in the diagnosis, cure, mitigation,
treatment, or prevention of disease in man or other animals;
3. Articles (other than food) intended to affect the structure or
any function of the body of man or other animals; and
4. Articles intended for use as a component of any articles
specified in 1, 2 or 3 above, but does not include devices or their
components, parts or accessories.
"Eggnog" means;
1.-3. (No change.)
4. Nutritive carbohydrate sweeteners. Sugar (sucrose), beet or
cane; invert sugar (in paste or sirup form); brown sugar; refiner's
sirup; molasses (other than blackstrap); high fructose corn sirup;
fructose; fructose sirup; maltose; maltose sirup; dried maltose sirup;
malt extract; dried malt extract; malt sirup; dried malt sirup;
honey; maple sugar; or any of the sweeteners listed in 21 CFR 168,
except table sirup.
5.-8. (No change.)

1.-2. (No change.)
3. Optional ingredients. The following safe and suitable ingredients may be used:
i.-iii. (No change.)
iv. Characterizing flavoring ingredients (with or without coloring,
nutritive sweetener, emulsifiers, and stabilizers) as follows:
(1)-(2) (No change.)
4.-6. (No change.)
"Lowfat yogurt" means:
1. (No change.)
2. Vitamin addition (optional).
i. (No change.)
ii. If added, vitamin D shall be present in such quantity that each
946 milliliters (quart) of the food contains 400 International Units
(10 I-Lg) thereof, within limits of good manufacturing practice.
3. (No change.)
4. Other optional ingredients.
i. (No change.)
ii. Nutritive carbohydrate sweeteners. Sugar (sucrose), beet or
cane; invert sugar (in paste or sirup form); brown sugar; refiner's
sirup; molasses (other than blackstrap); high fructose corn sirup;
fructose; fructose sirup; maltose; maltose sirup; dried maltose sirup;
malt extract; dried malt extract; malt sirup; dried malt sirup;
honey; maple sugar; or any of the sweeteners listed in 21 CFR 168,
except table sirup.
iii.-v. (No change.)
5.-7. (No change.)

"Nonfat yogurt" means:
1.-3. (No change.)
4. Other optional ingredients:
i. (No change.)
ii. Nutritive carbohydrate sweeteners. Sugar (sucrose), beet or
cane; invert sugar (in paste or sirup form); brown sugar; refiner's
sirup; molasses (other than blackstrap); high fructose corn sirup;
fructose; fructose sirup; maltose; maltose sirup; dried maltose sirup;
malt extract; dried malt extract; malt sirup; dried malt sirup;
honey; maple sugar; or any of the sweeteners listed in 21 CFR 168,
except table sirup.
iii.-v. (No change.)
5.-7. (No change.)

"Heavy cream":
1-4. (No change.)
5. Label dedaration. When used in the food, each of the ingredients shall b~: declared on the label as required by the applicable
sections of 21 CFR 101.

"Skim milk":
1.-2. (No change.)
3. Optional ingredients. The following safe and suitable optional
ingredients may be used:
i. (No change.)
ii. Concentrated skim milk, nonfat dry milk, or other milk derived
ingredients to increase the nonfat solids content of the food:
Provided, that the ratio of protein to total nonfat solids of the food,
and the protein efficiency ratio of all protein present, shall not be
decreased as a result of adding such ingredients.
iii.-iv. (No change.)
4.-6. (No change.)

"Item" as listed in N.J.A.C. 8:21-1O.f(d) and (e) means the Grade
"A" Pasteurized Milk Ordinance (1989 Revision) (PHS/FDA
Publication No. 229). The letter "r" refers to raw milk; the letter
"p" refers to pasteurized milk.

"Whipped cream" means the product defined in 21 CFR 131.150
or 131.157 into which air or gas has been incorporated. If nitrous
oxide is used as the propellant in whipped cream, a permit is
required from the State Department of Health pursuant to N.J.S.A.

"Half-and-Half':
1.-4. (No change.)
5. Label dedaration. When used in the food, each of the ingredients shall b~: declared on the label as required by the applicable
sections of 21 CFR 101.

24:68.

"Light cream";
1.-4. (No change.)
5. Label declaration. When used in the food, each of
dients shall be declared on the label as required by the
sections of 21 CFR 101.
"Light Whipping Cream":
1.-4. (No change.)
5. Label declaration. When used in the food, each of
dients shall be declared on the label as required by the
sections of 21 CFR 101.
"Lowfat M:ilk";

(CITE 25 N.J.R. 6014)
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"Yogurt" means:
1.-3. (No change.)
4. Other optional ingredients.
i. (No change.)
ii. Nutritive carbohydrate sweeteners. Sugar (sucrose), beet or
cane; invert sugar (in paste or sirup form); brown sugar; refiner's
sirup; molasses (other than blackstrap); high fructose corn sirup;
fructose; fructose sirup; maltose; maltose sirup; dried maltose sirup;
malt extract; dried malt extract; malt sirup; dried malt sirup;
honey; maple sugar; or any of the sweeteners listed in 21 CFR 168,
except table sirup.
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tii.-v. (No change.)
5.-7. (No change.)
8:21-10.2 Labeling
(a)-(b) (No change.)
.
(c) Tanks transporting raw milk and fluid milk products to a milk
plant are required to be marked with the name and address of the
milk plant or hauler and shall be sealed. F?~ each such shipment,
a shipping statement shall be prepared contammg at least the following information:
1.-11. (No change.)
(d)-(f) (No change.)
8:21-10.4 Examination of milk and fluid milk products
(a) (No change.)
(b) During any consecutive six months, a~ least four samples of
raw milk for pasteurization shall be collected m at least four separate
months from each producer and at least four samples of raw milk
for pasteurization, ultra-pasteurization or aseptic processing, shall be
collected in at least four separate months by the regulatory agency,
from each milk plant after receipt of the milk by the milk plant
and prior to pasteurization, ultra-pasteurization or aseptic processing. During any consecutive six months, a~ least four samples of heattreated milk products, from plants offenng such products ~or sale,
shall be collected in at least four separate months. Dunng any
consecutive six months, at least four samples of pasteurized milk,
flavored milk, flavored lowfat milk, flavored skim milk, each fat level
of lowfat milk and at least four samples of defined fluid milk product
except aseptically processed, shall be collected in at least f0';lr
separate months from every milk plant. Samples of milk and flUid
milk products shall be taken while in the possession of the producer
or distributor at any time prior to delivery to the store or consumer.
Samples of milk and fluid milk products from dairy retail stores,
food service establishments, grocery stores, and other places where
milk and fluid milk products are sold shall be examined periodically
as determined by the health authority; and the results of such
examination shall be used to determine compliance with standards,
labeling and cooling requirements. Proprietors of such es~ablish
ments shall furnish the health authority, upon request, WIth the
names of all distributors from whom milk or fluid milk products are
obtained.
(c) Required bacterial counts, somatic cell counts, and cooling
temperature checks shall be performed on raw milk for pasteurization. In addition, drug tests on each producer's milk shall be conducted at least four times during any consecutive six months. Required bacterial counts, drug tests, coliform determinations,
phosphatase, and cooling temperature checks shall be performed on
pasteurized milk and fluid milk products.
(d) Whenever two of the last four con~ecutive b~cteria counts
(except those for aseptically process~d ~ilk and ml~k products),
somatic cell counts, coliform determmatlons, or coolIng temperatures, taken on separate days, exceed the limit of the standard for
the milk and/or milk products, the health authority or a representative so designated shall send a written notice thereof to the person
concerned. This notice shall be in effect so long as two of the last
four consecutive samples exceed the limit of the standa!d. An ad:iitional sample shall be taken within 21 days of the s.endlng of s~ch
~otice, but not before the lapse of three days. ImmedIate suspensIOn
)f permit and/or court action shall be instituted ~henever the .staniard is violated by three of the last five bactena counts, colIform
ieterminations, cooling temperatures, or somatic cell .counts. The
)epartment shall offer to the person concerned a heanng pursuant
o N.J.S.A. 24:10-57.8. The hearing shall be conducted pursuant to
he Administrative Procedure Act, NJ.S.A. 52:14B-l et seq., and
he Uniform Administrative Procedure Rules, N.J.A.C. 1:1.
(e) (No change.)
,
..
.
..
(f) Whenever a pesticide residue test IS pOSItIve, an investIgation
hall be made to determine the cause, and the cause shall be
orrected. An additional sample shall be taken and test~d. f~r
lesticide residues and no milk shall be offered for sale until It IS
hown by a subsequent sample to be free of pestici~e residues or
'elow the actionable levels established for such reSIdues.

(g) Whenever a drug residue test is positive, an investigation shall
be made to determine the cause and the cause shall be corrected
in accordance with Appendix N of the Grade "A" Pasteurized Milk
Ordinance' (1989 Revision) (PHS/FDA Publication No. 229) which
is incorporated herein by reference. The Department shall offer to
the producer concerned a hearing pursuant to N.J.S.A. 2.4:.1O-5~.8.
The hearing shall be conducted pursuant to the AdminIstratIve
Procedure Act, N.J.S.A. 52:14B-l et seq., and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.
(h)-(i) (No change.)
8:21-10.6 Standards for milk and fluid milk products
(a)-(b) (No change.)
(c) The chemical, bacteriological, and temperature standards for
milk and fluid milk products are as follows:
1. Raw milk for pasteurization, ultra-pasteurization or aseptic
processing.
i.-iii. (No change.)
iv. Drugs:
(1) No zone equal to or greater than 16 mm with Bacillus
Stearothermophilus disc assay method or
(2) No positive results on drug residue detection m~thods .as
referenced in Appendix N of the Grade
PasteurIZed ~Ilk
Ordinance (1989 Revision) (PHS/FDA PublicatIon No. 229) whIch
is incorporated herein by reference.
v. Somatic Cell Count-Individual producer milk not to exceed
750,000 per m!. for cow's milk or 1,000,000 per m!. for goat's milk.
2. Pasteurized milk and fluid milk products.
i.-iii. (No change.)
.
.
iv. Phosphatase (not applicable to bulk shIpped, heat-treated milk
products)-Less than 1 ug phenol per m!. by Scharer R~pid Method
or less than 500 milliunits per L. by the Fluorometnc Procedure
(or equivalent by other means).
v. Drugs-No zone equal to or greater than 16 mm with Bacillus
Stearothermophilus disc assay method or no positive results on d~g
residue detection methods acceptable to the Food and Drug Admmistration and the Department.
3. Aseptically processed milk and fluid milk products.
L-ii. (No change.)
.
.
iii. Drugs- No zone equal to or greater than .1? mm WIth BaCillus
Stearothermophilus disc assay method or no posItIve results on d~g
residue detection methods acceptable to the Food and Drug Administration and the Department.
4. Pasteurized mixes for frozen desserts.
i.-iii. (No change.)
.
iv. Phosphatase-Less than 1 ug phenol per m!. by Scharer Rapl.d
Method or less than 500 milliunits per L. by the Fluorometnc
Procedure (or equivalent by other means).
(d) Sanitation requirements for raw milk for pasteurization, ultrapasteurization or aseptic processing are ~s follows: .
1. Item lr.-Abnormal Milk: Cows whIch show eVIdence of the
secretion of abnormal milk in one or more quarters based upon
bacteriological, chemical, or physical examination, shall b~ milked
last or with separate equipment, and the milk shall be dlscar~ed.
Cows treated with, or cows which have consumed chemIcal,
medicinal or radioactive agents which are capable of being secreted
in the milk and which, in the judgement of the health authori.ty,
may be deleterious to human health, shall be milked last or wl.th
separate equipment, and the milk disposed of as the health authonty
may direct.
i. (No change.)
.
ii. Whenever a herd milk sample exceeds any of the follOWing
screening test results, a confirmatory count, usin~ a Dire~t
Microscopic, Electronic, Membrane Filter DNA or OptIcal Somatic
Cell counting technique, shall be made on that sample and the results
of this count shall be the official result. Pyronine Y-methyl green
stain shall be used in the confirmatory test for direct microscopic
somatic cell counts in goat's milk.
(1) California mastitis test-l applicabl~ to goat's milk .only;
(2) Wisconsin mastitis test-18 mm. applIcable to goat's milk only.
iii. Whenever the confirmatory count indicates the presence of
greater than 750,000 somatic cells per m!. on cow's milk or 1,000,000
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somatic cells per ml. on goat's milk, the following procedure shall
be followed:
(1) (No change.)
(2) Whenever two of the last four consecutive somatic cell counts
exceed 750,000 cells per ml. on cow's milk or 1,000,000 cells per
ml. on goat's milk, written notice thereof shall be sent to the person
concerned. This notice shall be in effect so long as two of the last
four consecutiv,e samples exceed 750,000 cells per ml. on cow's milk
or 1,000,000 somatic cells per ml. on goat's milk. In addition to the
written notice, an inspection should be made by certified personnel.
This inspection should be made at milking time to be the most
effective.
(3) An additional milk sample shall be taken within 21 days of
the written notice and inspection required above, but not before the
lapse of three days. If three of the last five samples within any
consecutive six months indicate a confirmatory count greater than
750,000 cells p,er ml. on cow's milk or 1,000,000 somatic cells per
ml. on goat's milk, the receipt of milk from the producer shall be
discontinued for a period of at least two days or until such time
as additional samples show correction of the condition.
2. Item 2r.-Milking Barn, Stable, or Parlor Construction: A milking barn, stabl,e or parlor shall be provided on all dairy farms in
which the cows being milked shall be housed during milking operations. The areas used for milking purposes shall:
i. Have floors constructed of concrete or equally impervious
material; provided, convalescent (maternity) pens located in milking
areas of stanchion-type barns may be used when they comply with
the guidelines specified in Appendix B.V. of the Grade A
Pasteurized Milk Ordinance (1989) (United States Public Health
Service-FDA Publication 229);
ii.-vii. (No change.)
3.-11. (No change.)
12. Item 121'.-Utensils and Equipment Storage: All containers,
utensils, and equipment used in the handling, storage, or transportation of milk, unless stored in sanitizing solutions, shall be stored
to assure complete drainage, and shall be protected from contamination prior to use; provided, that milk pipelines and pipeline milking
equipment such as milker claws, inflations, weigh jars, meters, milk
hoses, milk receivers and milk pumps and tubular coolers, plate
coolers and milk pumps which are designed for mechanical cleaning
and other equipment, as accepted by the U.S. Food and Drug
Administration, which meets these criteria may be stored in the
milking barn Olr parlor provided this equipment is designed, installed
and operated to protect the product and solution contact surfaces
from contamination at all times.
13.-21. (No Change.)
(e) (No change.)
8:21-10.12 Dating of milk and fluid milk products
(a) Fluid milk products as defined in N.J.S.A. 24:10-57.1 and all
types and varieties of cottage and soft cheeses designated by the
Department, intended for direct sale to consumers, shall be legibly
marked with CI "shelf-life expiration date." This date shall be determined and applied on the final consumer package or container
by the initial processor or manufacturer. Prior to determining this
date, each processor or manufacturer shall notify the Department
of the intended date selected by him for each fluid milk product.
All data and material used by the processor or manufacturer in his
determination of this date shall be made available to the Commissioner upon request. If the data and material submitted does not,
in the opinion of the Commissioner, justify the "shelf-life expiration
date," the Commissioner shall prohibit the sale of the product until
such time as satisfactory data is supplied or until a new "shelf-life
expiration date" consistent with the data is applied to the product.
(b)-(d) (No change.)

(CITE 25 N.J.R. 6016)

(a)
HOSPITAL REIMBURSEMENT
Appropriate Collection Procedures; the Set-Off of
Individual Liability Program; Uncompensated Care;
Uncompensated Care Trust Fund; Determination of
Uncompensated Care Payments; Demographic
Information
Adopted Amendment: N.J.A.C. 8:31 B-4.38
Adopted Repeals: N.J.A.C. 8:31 B-4.39 and 8:31 B-7
Adopted Repeal and New Rule: N.J.A.C. 8:31 B-4.40
Proposed: July 19, 1993 at 25 N.J.R. 3125(a).
Adopted: November 23, 1993, by Bruce Siegel, M.D., M.P.H.,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).
Filed: November 24,1993 as R.1993 d.668, with substantive
changes not requiring additional notice and comment (see
N.J.A.C. 1:30-4.3).
Authority: P.L. 1991, c.187 and N.J.S.A. 26:2H-1 et seq.,
specifically 26:2H-5.
Effective Date: December 20, 1993.
Expiration Date: August 17, 1995.
Summary of Public Comments and Agency Responses:
Written comments were received from: Gregory A. Alban, Director
of Finance, The Mountainside Hospital; Joseph G. Bezek, Director of
Finance, St. Francis Medical Center; Susan Czesak, Business Office
Manager, Beth Israel Hospital; John Dandridge, Jr., President and CEO,
United Hospitals Medical Center; Kevin J. Dunn, Vice President Payor
Services, Robert Wood Johnson University Hospital; John Forsman,
Senior Vice President, Community Medical Center; Ronald J. Guy, Chief
Financial Officer, Helene Fuld Medical Center; Dennis J. Hemenway,
President, New Jersey Patient Account Managers Association; Ronald
P. Jones, Executive Vice President & Chief Financial Officer, United
Hospitals Medical Center; Joseph M. Lemaire, President, Healthcare
Financial Management Association New Jersey Chapter; Nancy
Meyerowitz, Assistant Vice President, Financial Planning, Overlook
Hospital; Lorene Mirabelli, Advisory Installation Director, Shared
Medical Systems Corporation; Charles A. Mowll, Vice President, New
Jersey Hospital Association; Marge Ridolfi, Director, Business Services,
The Medical Center at Princeton; Jennifer Schertl, CPA, Vice President,
Finance, Chief Financial Officer, Holy Name Hospital; Frank Vaul,
Assistant Vice President of Finance, Kimball Medical Center; and Frank
Villares, Vice President/Finance, Elizabeth General Medical Center.
Several commenters requested that the Department include additional
data elements in the rules, including: treatment date; CPT-4 code;
treatment location; and patient identification number. Commenters suggested that each of these data elements would enhance the analyses
which will result from the collected information. The Department agrees
that adding these data will benefit the analysis. Moreover, because each
datum is routinely collected by hospitals and stored electronically, adding
these data elements to those identified in the proposal does not represent
any additional reporting effort or expense to hospitals. And, by defining
the data set specification more completely at the outset (rather than
adding to the information later), programming costs and administrative
information flows, the chief costs of complying with the requirements.
will be incurred only once.
One suggested addition, Social Security account number, was rejectec
because it cannot be collected due to Federal confidentiality rules
However, because a unique patient identification number has significan
utility in permitting analyses with unduplicated counts of individua
patients, medical record number was substituted for Social Securitl
account number in the data set specification.
N,J.A.C. 8:31B-4.38
COMMENT: Several commenters disagreed with the proposed chari':
care payment limit being set at the established Medicaid rate for dialysi:
services and noted that Medicaid presently pays the Medicare composite
rate and that this payment rate should be continued. One commente
noted concern about the appropriateness of applying the Medicaid pay
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ment rates for charity care to dialysis services, but concurred that the
rule was consistent with statutory requirements in P.L. 1992, c.16O
(Chapter 160).
RESPONSE: This comment addresses the appropriateness of using
the Medicaid rate for certain services. While Chapter 160 does require
that charity care services be reimbursed at the Medicaid rate, this
proposal has been amended on adoption to eliminate the requirement
that charity care be reported as the Medicaid rate. The Department notes
that it has authority only to require the Medicaid rate; it does not have
authority to dictate to Medicaid (which is in the Department of Human
Services) how the Medicaid rate should be established.
NJ.A.C. 8:31B-4.40
1. COMMENT: Commenters questioned the Department's authority
to request demographic information about patients whose accounts are
written off as uncollectible (bad debts) and are also not eligible for
charity care payments. One commenter interpreted the Health Care
Reform Act as requiring the submission of demographic information only
for persons who qualify for charity care. Another comment requested
that the Department explain its continued efforts to regulate bad debt
and charity care "since we no longer receive any subsidization from these
programs."
RESPONSE: The Health Care Reform Act makes the Department
of Health responsible, in 1993, for determining the manner in which
demographic information about persons who qualify for charity care shall
be submitted in order for hospitals to continue to be eligible for charity
care subsidies in subsequent years. The Act does not restrict the Department in its collection of data necessary to properly analyze this issue.
The data collection and analysis is necessary for both responsible distribution of charity care subsidies, as well as development of the
Subsidized Insurance Program (SIP). For 1994, the Act is specific about
the submission of demographic information stating that all hospitals,
including those who do not receive a charity care subsidy, must submit
the requested information to the Essential Health Services Commission
(EHSC). It would be unreasonable to conclude that the data collection
in 1993 was intended to be limited in a manner which would hamper
the complete analysis of the issue of uncompensated care in the State's
hospitals.
Furthermore, audits and studies conducted by the Department and
reviewed by interested parties, including hospitals and the Health Care
Cost Containment Advisory Committee, suggest that a significant proportion of charity care eligible persons and families do not become eligible
for the program and are reported as bad debt. Obtaining information
about bad debt will greatly increase the accuracy and usefulness of these
data by identifying these "false negative" charity care cases. Moreover,
the specific data element for "screening", which will appear for each
bad debt case and provide needed information about the eligibility
~rocess, is also intended to provide an affirmative signal that all persons
...,ritten off to bad debt were notified about the existence of the Charity
:are Program.
Charity care subsidy amount distributions for 1994 are currently under
jiscussion before the EHSC. Information about bad debt in a given year
nay inform the analysis about charity care subsidy distributions in subseluent years. Finally, under N.J.S.A. 26:2H-5, the Department has express
lUthority to collect this information.
2. COMMENT: Several commenters questioned and challenged imllementing reporting requirements effective January 1, 1993 stating that:
everal data elements do not exist in hospitals' data systems; manually
econstructing certain data elements will be impossible; and manually
econstructing certain data elements will be extraordinarily time consumag and costly. These comments focused on the difficulty and expense
1 retroactively reporting just those data elements needed to gauge
harity care activities (screening status, family size, family income, family
ssets and charity care approval percent). One comment noted that: "To
omply retroactively would require intense manual effort." One comlenter noted that the proposal's intent to collect data on whether or
ot each patient was screened for charity care is not possible as there
: "no current mechanism for identifying screened patients." Comlenters therefore recommended that data reporting, especially for chary care data elements, begin no earlier than 1994 in order to provide
me to construct administrative collection and electronic storage systems
ad to avoid the costs associated with manually reconstructing informaon. Comments were also received requesting that the Department not
enalize hospitals for failing to provide complete data during the first
dl year (1993) of data collection.

RESPONSE: These rules are not intended to be punitive. The Department's objective is to collect meaningful information which will meet
the intent of the Legislature's directive contained in P.L. 1992, c.l60,
which was enacted on November 30, 1992.
The Department acknowledges that retroactive reporting presents
greater technical and managerial challenges to hospitals than prospective
reporting. However, even though the proposed requirements were first
published in the New Jersey Register on July 19, 1993 hospitals have
been required to supply bad debt patient profile data since 1990. Chapter
160, which requires collecting charity care demographic information, was
enacted on November 30, 1992. The Department alerted hospitals about
new data requirements in a memorandum to chief financial officers dated
February 5, 1993. Department staff alerted the industry by attending
meetings where the new requirements were discussed. Moreover, the
industry formed a policy group, with representatives from the New Jersey
Hospital Association (NJHA), the New Jersey Healthcare Financial
Management Association (HFMA), and the New Jersey Patient Account
Managers Association (NJPAMA), to discuss reporting requirements and
Department staff met with this group on several occasions.
The Department acknowledges that not all hospitals will be able to
reconstruct all the required information as of January 1, 1993 and
recognizes that screening information about patients who were denied
charity care may, in some cases, be unavailable. A diligent good faith
attempt by hospitals to maximize compliance is expected. Because approved charity care payments are subject to audit and must be welldocumented, data elements for all approved charity care cases must be
reported.
3. COMMENT: Comments were made about certain charity care data
elements, namely screening status; family size; family income; family
assets; and charity care approval percent. Commenters requested that
the Department require this information only for patients who were
eligible, or qualified, for some proportion of charity care payment. One
commenter noted that to obtain this information for all patients, where
charity care eligible patients represented only five percent of the total,
would constitute an invasion of privacy for the other 95 percent of the
hospital's patients.
RESPONSE: The Department acknowledges that income and asset
information is difficult for hospitals to collect. However, beginning in
1989, Department rules, specifically NJ.A.C. 8:31B-4.40(b)4iv, required
hospitals to request "place of employment, income, real property and
durable personal property and liquid assets owned by the patient or
responsible party and bank accounts possessed by the patient or
responsible party, along with account numbers and the name and location
of the bank" where there is an indication that health insurance coverage
is either not documented or where coverage is unlikely to provide
payment in full. Therefore, hospitals would have had to create administrative methods to capture this information, in order to comply with these
rules.
The Department agrees that this information is needed only to complete applications for eligibility (qualification) for charity care or to
screen-out persons or families who are ineligible (unqualified) for charity
care. The Department rejects the notion that this information should
only be required to be reported for charity care eligible persons. Information is also needed when cases are screened and then classified as
ineligible. Information about rejected cases is needed for policy analysis,
including the EHSC's development of the SIP.
The Department agrees that documentation of the required income
and asset information will not routinely be collected by hospitals, and
need not be collected, unless pertinent to reach an accurate determination regarding a patient's charity care eligibility. Where this information
is not pertinent (for example, where patients were notified about charity
care but did not respond to the notification), these detailed data need
not be collected nor reported. Necessary required reporting is defined
at N.J.A.C. 8:31B-4.41.
4. COMMENT: Comments were received requesting the Department
to completely define the data set before it is adopted. Commenters also
questioned adopting the data set before all elements were fully defined
and exposed to public comment and review.
RESPONSE: Operational definitions of the proposed data elements
are the same as those used for inpatients on the UB-82 or UB-92 Form.
UB-82 data elements are routinely reported by acute care hospitals under
N.J.A.C. 8:318-2.5. There should be minimal difficulty for hospitals
meeting these requirements. The types of information have been set forth
in rule; the manner of submitting the information is to be established
by the Department, with input from the regulated public.
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It is estimated that about ¥3 to 3/4 of bad debt and charity care cases
are for outpatient services. Most of the proposed outpatient data elements are included in Bad Debt Patient Profile Reports which hospitals
have been reporting to the Department since July 1, 1991. These data
are therefore allready clearly defined.
The remaining data elements, those which have not yet been reported
or operationally defined, are required by P.L. 1992, c.160. Therefore,
these data elements must be collected. Moreover, the Department is
cooperating with representatives of the industry and its professional
groups (HFMA, NJHA and NJPAMA), and will continue to do so, in
creating methods of submitting data which are meaningful, practical and
consistent with existing definitions. The Department believes that the
rules can be adopted while the operational definitions, that is, the specific
computer format requirements, are being finalized.
5. COMMENT: Several commenters suggested that the Department
obtain CPT-4 codes for all cases reported and then group or aggregate
these data into ,categories of significance rather than having the hospital
group data before submission. It was noted that this would assure
consistency in collecting data (and subsequent report comparability) and
permit flexibility in recasting the reporting categories if needed.
RESPONSE: The Department concurs with these comments and will
incorporate CPT-4 code reporting, which is used universally in medical
settings and which conforms to UB requirements, into the specification.
The rule has be,en amended accordingly at N.J.A.C. 8:31B-4.40(a)lii. This
change, while substantive, is not so substantive as to require additional
notice and opportunity for comment because it lessens the requirement
on the regulated public, harms no one, and provides a benefit to the
Department in that the data can be maintained in a flexible form.
6. COMMENT: Commenters noted that Medicare deductibles are
paid for differently and customarily filed and maintained separately.
Does the Department want these included?
RESPONSE: Charity care reporting should be as complete as possible,
to provide data for health care policy analysis. Medicare deductible
amounts would automatically be included in total charges and amounts
written off under rules at N.J.A.C. 8:31B-4.40(a)lii.
7. COMMEllIT: Commenters pointed out that much bad debt and
charity care activity originates in the Emergency Room. They suggested
that, in order to fully monitor meaningful activities, the location where
the patient was registered/treated be added as another data element.
One comment JIloted that codes used on the UB Form should be adopted.
RESPONSE: The Department agrees that including the location where
the patient was treated will enhance the data set and the analyses which
can be done with the information. This data element will be incorporated
into the specification and the rule has been amended accordingly.
Moreover, this added data element is already routinely captured by
hospitals for billing purposes and will not add any additional reporting
burden. A data field which conforms to UB reporting specifications will
be added to capture this information.
8. COMMENT: Comments noted that the proposed data set does not
include an identification number (Social Security account number and
legal alien identification number were noted) which permits using the
information for a Statewide data base.
RESPONSE: Using social security numbers is strictly limited by
Federal confidentiality requirements and cannot be used for this application. The Department is not requiring a legal alien identification
number but will recommend that the EHSC (which is responsible for
collecting information in 1994) explore this datum regarding confidentiality implications and limitations.
This comme:nt raises not only the possibility of using these data for
Statewide analyses, but also the prospect of duplicate case counts. The
Department has, therefore, amended the rule to include medical record
number in the data set, so that aggregated data can show an unduplicated
patient/case count. Patient medical record/identification number is
routinely created and stored electronically by hospitals and will not create
an additional reporting burden. Because the data set will include hospital
identifier, patient control (account) number and treatment date, the
Department will be able to link these data with patient billing information
in a Statewide data base.
9. COMMENT: Commenters noted that all reporting should be driven
by the date (and quarter) in which all activities to be reported were
completed rather than having some completed activities and some
initiated activities (for example, screening) in the same reports.
Otherwise, patients could be reported twice; once in screening for charity
care, and once as bad debt.

(CITE 25 N,J.R. 6018)

RESPONSE: The Department agrees that charity care and bad debt
patients should be reported only once. Moreover, the Department agrees
that the quarter in which a case was written off to bad debt or deemed
eligible (or ineligible) for charity care establishes a reasonable and
consistent standard for reporting these cases. In order to remain consistent with bad debt patient profile reports (thereby facilitating longitudinal
trending) the requirement used for profile reports in N.J.A.C.
8:31B-4.40(a) li will be retained. The requirement uses the write-off date
as the reporting standard.
This comment raises an issue about another category of cases which
must be reported, namely: cases found to be ineligible at screening but
not yet matured as bad debt. These are cases which would not be
reported as either charity care eligible or charity care ineligible and bad
debt. In these cases, screening has determined that the patient or family
is not eligible for charity care but the amount owed has not aged to
write-off. Some of these accounts will be paid by the patient before going
to bad debt and thereby be excluded from reporting.
This is a meaningful category of cases for reporting and analytic
purposes. But reporting these cases raises the prospect of duplicate
reports (that is, reported once under screening status of ineligible but
not yet bad debt and reported again as bad debt, screened out as
ineligible). Therefore, to permit the Department to measure the occurrence of these cases, and to provide a way to eliminate duplicate reporting, the Department has amended the proposal to incorporate each
patient's treatment date as a required data element in the specification.
This data element is already routinely collected by hospitals for inpatients
and outpatients and should be available for reporting without creating
an additional burden on hospitals.
Adding treatment date will have additional benefits. It will permit
analyses to approximate the time between service date and the quarter
that the account was written off or the quarter charity care eligibility
was established.
10. COMMENT: Most commenters pointed out several problems attendant to incorporating the "Medicaid amount" for charity care and
bad debt accounts into the data set. Comments suggested that the
difficulty in reporting Medicaid amount varies significantly between inpatients and outpatients. Comments about reporting inpatient Medicaid
amounts noted that: regrouping into DRG's is possible but costly; regrouping is impossible; prospective grouping is costly; and the Department should do grouping or regrouping with hospital-provided codes.
Comments about reporting outpatient Medicaid amounts included:
"hospitals do not have the capability of converting outpatient service
charges to Medicaid payment rates"; Medicaid rate data are not present
in hospital data systems; creating the capacity to report this data element
will be too costly; hospitals do not create Medicaid rates for outpatients
(they bill charges and accept whatever Medicaid pays); calculations to
determine these amounts are complex and change; and the Department
should do these calculations with hospitals providing the necessary treat·
ment codes. One commenter noted that the EHSC will begin processinE
claims in 1994 and that claims data can then become the source for thi!
reporting.
RESPONSE: The Department acknowledges that the industry doe!
not customarily calculate a Medicaid amount for outpatient services, a~
hospitals customarily accept the amount Medicaid pays for these services
This practice thereby provides Medicaid amounts for Medicaid patient~
who have claims paid, but does not provide these amounts for all bac
debt and charity care patients.
The Department agrees that many hospitals will need to make adminis·
trative and computer system changes in order to routinely repor
Medicaid amounts for all charity care and bad debt patients. This wil
be more burdensome and costly than the Department anticipated whel
it designed the reporting specification.
The Department believes that less burdensome and costly alternative
for approximating hospital-specific and Statewide Medicaid amounts cal
be used in lieu of requiring that hospitals report this information fo
each case. Therefore, the Department has eliminated the "Medicail
amount" as a data element in the adopted rule.
11. COMMENT: Comments requested that "Medicaid amount" hi
changed to "Charity Care amount."
RESPONSE: Under Chapter 160, the charity care amount is the sam
rate paid to hospitals by the Medicaid program (except that charity car
services provided to emergency room patients who do not require thos
services on an emergency basis shall be reimbursed at a rate appropriat
for primary care, according to a schedule of payments developed by th
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EHSC). However, for the purpose of data reporting, the Department
has eliminated the "Medicaid amount" from the data specification thereby made this change unnecessary.
12. COMMENT: Commenters requested that final adoption and implementation of charity care demographic data reporting be deferred
until charity care and charity care audit rules are adopted. Comments
suggested that demographic data, Charity Care Program requirements
and audit requirements are interrelated and should be considered and
adopted simultaneously.
RESPONSE: The Department acknowledges that these proposals are
related. However, it rejects the notion that they are interdependent to
a degree where all three must be simultaneously adopted. Charity care
demographic information gathering is intended for use in health care
policy analysis; not as a direct program control.
OAL NOTE: As N.J.A.C. 8:318-3.41 was repealed effective November
15, 1993 at 25 N.J.R. 5149(a), it is not included as a repeal adopted
herein.
Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks ·thus·; deletions from proposal indicated
in brackets with asterisks *[thus]*).
8:31B-4.38 Charity care and reduced charge charity care
(a) Charity care includes only the reasonable cost of the following:
1. Charity care for services, provided the patient is qualified as
eligible pursuant to N.J.A.C. 8:318-4.37;
2. Advanced life support (ALS) services provided pursuant to P.L.
1984, c.146 (N.J.SA 26:2K-7 et seq.) provided the patient is
qualified as eligible for charity care pursuant to N.J.A.C. 8:318-4.37.
3. Charity care as defined by following N.J.A.C. 8:318-4.37 for
outpatient dialysis services provided after September 1, 1987 to
patients ineligible for Medicare coverage. Reasonable costs shall be
limited to the lower of the established Medicaid rate or the prospectively determined composite rate as established by Medicare. The
amount reported by the hospital as charity care shall not include
Medicare co-insurance amounts, since Medicare will reimburse
providers for the amount, provided the patient is eligible for charity
care pursuant to N.J.A.C. 8:318-4.37.
(b) Charity care excludes the cost of the following:
1.-6. (No change.)
7. Cost associated with procuring organs sent to foreign countries;
and
8. Non-health services provided by a hospital.
8:318-4.40 Demographic Information
(a) Hospitals which are licensed to provide acute care services
shall submit information about all inpatients and all outpatients to
the Department of Health.
1. These hospitals shall submit quarterly information to the Department of Health for all patients who have balances which were
written off to bad debt (in that quarter) and for all patients who
were screened for charity care (in that quarter). This information
shall be provided on media specified by the Department.
i. Quarterly periods shall be: January 1 through March 31; April
1 through June 30; July 1 through September 30; and October 1
through December 31. The first quarter will be from January 1, 1993
through March 31, 1993.
ii. Information will be reported about each patient described in
(a)1 above. This information will include: age; sex; marital status;
health insurance coverage; health insurance coverage of the parent,
spouse or responsible party (when the patient does not have insurance); hospital code number; county in which the hospital is
located; employment status code; total charges; *[Medicaid
amount;]* amount written off; reason for patient's failure to pay;
DRG code (for inpatients); *[outpatient treatment code (mental
health, substance abuse, prenatal, AIDS or other)]* ·CPI'-4 code
(for outpatients)·; family income amount; family size; family assets
amount; patient account number; Zip Code; financial screening
status; *[and]* subsidy approval percent·; medical record number;
treatment date; and treatment location·.

(a)
DIVISION OF HEALTH CARE PLANNING, FINANCING
AND INFORMATION SERVICES
Certificate of Need: Hospital Policy Manual
General Policies; Equity Contributions and Financing
Adopted Amendments: N.J.A.C. 8:33A-1.2 and 1.16
Proposed: December 21,1992 at 24 NJ.R. 4476(a).
Adopted: November 23, 1993 by Bruce Siegel, M.D., M.P.H.,
Commissioner of Health Designate (with approval of the
Health Care Administration Board).
Filed: November 24, 1993 as R.1993 d.669, without change.
Authority: N.J.S.A. 26:2H-l et seq., specifically 26:2H-5 and
26:2H-8.
Effective Date: December 20,1993.
Expiration Date: November 25, 1997.
Summary of Public Comments and Agency Responses:
No comments received.
Full text of the adoption follows:
8:33A-1.2 General policies
(a)-(i) (No change.)
(j) The Department of Health shall give preference to applicants
which do any of the following:
1. (No change.)
2. Make services available to persons who are unable to pay; or
3. (No change.)
8:33A-1.16 Standards regarding equity contribution and financing
(a) Financing of hospital construction modernization/renovation,
or equipment projects requires a minimum equity contribution from
the hospital of at least 15 percent of total project costs, including
all capital costs, all financing and carrying charges, net interest on
borrowings during construction, and debt service reserve fund. The
Commissioner may reduce the equity requirement for applicants who
can demonstrate financial hardship and that the proposed project
will primarily serve a medically underserved population, and the
applicant hospital has historically demonstrated that it has provided
significant levels of charity care for which it has not been reimbursed.
This equity requirement may be reduced by one half of one percent
for each full percentage point the hospital uncompensated care
percentage exceeds the Statewide average uncompensated care
percentage for acute care hospitals.
(b)-(e) (No change.)

(b)
DIVISION OF HEALTH PLANNING, FINANCING AND
INFORMATION SERVICES
Certificate of Need: Cardiac Diagnostic Facilities and
Cardiac Surgery Centers
Adopted New Rules: N.J.A.C. 8:33E
Proposed: August 16, 1993 at 25 N.J.R. 3712(a).
Adopted: November 23, 1993 by Bruce Siegel, M.D., M.P.H.,
State Commissioner of Health, (with approval of the Health
Care Administration Board).
Filed: November 24,1993 as R.1993 d.670, with substantive and
technical changes not requiring additional public notice (see
N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 26:2H-l et seq., specifically 26:2H-5 and
2H-7.
Effective Date: December 20, 1993.
Expiration Date: December 20, 1995.
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Summary of Public Comments and Agency Responses:
A total of 56 cummenters provided comments on the interim proposed
cardiac rules. Commenters included:
American Society of Extra-Corporeal Technology, Inc.
Ronald R. Baris, B.A., C.C.P.
Cardiology Center of Northwest New Jersey; Steven B. Roth, M.D.
Cardiology Consultants of North Morris; Robert L. Wang, M.D.
Cardiology Diagnostic Associates; Stephen J. Fischl, M.D.
Cardio-Vascular Associates of Southern N.J., P.c.; Emmons G. Paine,
M.D.
Cathedral Healtlilcare System; Timothy Ford, Director of Planning
John B. Checton, M.D.
Clapp and Eisenberg; (representing Atlantic Health Systems, Inc.)
Cohen, Shapiro, Polisher, Shiekman and Cohen; (representing Newcomb
Medical Centl:r)
Cooper HospitailUniversity Medical Center;
Anthony J. DelRossi, M.D., Chief, Department of Surgery
Rosemary O. Leach, R.N., MEd, VP for Nursing and Joanne
D'Antonio, R.N., and Ann Gerfin, R.N.
Cynthia P. Arnold, Adm. Director, Cardiology Services
Deborah Heart and Lung Center;
Roger A. Moore, M.D.
Lynn B. McGrath, M.D., Chairman, Department of Surgery
Charles Dennis, M.D., Chairman, Department of Cardiology
Diagnostic Cardiology Associates; Kent Volosin, M.D.
Dover General Hospital and Medical Center; Wayne C. Schiffner,
President
Eastern Heart Institute at the General Hospital Center at Passaic;
Sanjeev Saksena, M.D.
Richard Chan, c.c.P.
Donald P. Ferri, M.D.
Hackensack Medical Center; Judith Lewis, Adm. Director, Cardiac Svs.
Jacques G. Losman, M.D.
Jersey Shore Me:dical Center
Charles J. Mattina, M.D.
Medical Center at Princeton;
Jane D. Kernt:y, VP for Communications/Planning
John R. Lloyd, CRT, Adm. Director, Cardiopulmonary
Mid-Atlantic Perfusion Associates
Monmouth Medical Center; Marie T. Morgan, Sr. Mgr., Strategic
Services and Jane L. Leikind, VP for Strategic Services
Morristown Memorial Hospital;
Richard P. Oths, President
Stephen L. Winters, M.D.
Newark Beth Israel Medical Center;
Lester M. Bornstein, President
Isaac Gielchinsky, M.D., Director, Cardiovascular Surgery
Mark Jay Zucker, M.D., Director, Cardiac Transplant Program
Laszlo Fuzesi, M.D., Surgical Director, Cardiac Transplantation
New Jersey Heart Institute at Our Lady of Lourdes Medical Center
New Jersey Hospital Association (NJHA)
New Jersey Statc~ Society of Anesthesiologists (NJSSA)
Michael H. Flashburg, M.D., President
Ervin Moss, M.D., Consultant
Northern New Jersey Association of Extracorporeal Technology
Overlook Hospital; John J. Gregory, M.D., Director, Cardiopulmonary
Department
Pascack Valley Hospital; John A. Frey, VP for Planning
Raritan Bay Medical Medical Center; Ronald D. Esser, Chief Operating
Officer
Riverview Medical Center; Lawrence M. Merlis, President/C.E.O.
Shanley & Fisher; (representing Somerset Medical Center)
Sills, Cummis, Zuckerman, Radin, Tischman, Epstein & Gross;
(representing Englewood Hospital and Medical Center)
Somerset Medical Center; William J. Monagle, President and C.E.O.
St. Barnabas Me:dical Center; Donna Levinson, V.P., Planning
St. Elizabeth Hospital; R.M. Watson, M.D.
St. Joseph's Hospital and Medical Center
David Bregman, M.D., Chairman, Department of Surgery
Haroutune Mekhjian, M.D., Chief, Cardiac Surgery
St. Michael's Medical Center;
Donald G. Rubinstein, M.D.
Perfusion Staff
Summit Medical! Group, P.A.; Thomas V. Inglesby, M.D.
Westwood Cardiology Associates, P.A.

(CITE 25 NJ.R. 6020)

N..J.A.C 8:33E-2.1 Scope and Purpose
1. COMMENT: Several commenters, many of whom are law firms
who are either currently engaged in litigation with the Department over
cardiac-related issues or are contemplating doing so, objected strenously
to the Department's failure to call for new invasive cardiac diagnostic
and cardiac surgery services. One of these commenters (Sills, Cummis,
Zuckerman, Radin, Tischman, Epstein & Gross) noted that the last call
for certificate of need applications took place in the fall of 1991 and
that a continued Statewide "freeze" on cardiac surgery applications "fails
to account for regional and subregional conditions that exist in certain
areas and that warrant individualized review of cardiac surgery CN
applications." This commenter suggests the Department "can and should
review certificate of need applications on a case-by-case basis, pursuant
to the standards set forth in the Health Care Facilities Planning Act,
('the Act'), until its statewide review is complete." A second commenter
(Clapp & Eisenberg) voiced virtually identical concerns regarding the
"unofficial moratorium on expansion of cardiac surgery facilities" which
this commenter stated was arbitrary, capricious and unreasonable. This
commenter also viewed the policies contained in this rule as anticompetitive in "attempting to mechanically maintain and enhance the
utilization of existing providers." A public hearing was requested by this
commenter as well, in order to provide a forum for citizen and medical
community discussion. Yet another commenter, (Cohen, Shapiro,
Polisher, Shiekman, and Cohen) stated that in its view the proposal is
"illegal and must be redrafted either to eliminate all CNs for cardiac
services, including expansion ... or open it to all hospitals". This commenter considers the rules as contributing to the monopoly held by
existing providers and failing to ensure that unmet need is being addressed.
RESPONSE: The Department's concern over these issues is shared
by other states as well as other professional groups. A joint American
College of Cardiology/American Heart Association Task Force, for example, issued a report in November, 1991 which chronicled the development
of cardiac catheterization laboratories over the past four decades. The
Task Force recommended "a very cautious approach to the development
of new laboratory services" and stated:
Most patients already live less than 30-60 minutes away (by land or
air ambulance) from an existing laboratory. When a need can be
documented, a traditional laboratory with cardiac surgery support is
recommended. Without supporting data from appropriate clinical trials,
the development of new laboratories without cardiovascular surgical
back-up cannot be recommended at this time.
This report, and other recent literature dealing with the issues of
quality, cost and access to cardiac services are cited in a brief bibliography
in the material prepared by the Department for the Board's consideration.
The policies contained in these proposed rules, as indicated by the
Department in its presentation before the Health Care Administration
Board at the time that this proposal was considered for initial publication,
represent an interim stage in the development of Statewide
cardiovascular health policy. This interim stage seeks to reestablish the
Department's historic commitment to the preservation of cardiac
diagnostic and treatment services of the highest quality that are available
to all residents of the State who are in need of these services.
The initial analysis of the State's cardiac care diagnostic and treatment
services, contained in the cardiovascular disease chapter of the State
Health Plan, noted that considerable open heart surgery and cardiac
catheterization resources existed in New Jersey and that overall utilization of these resources Statewide represemed approximaely 60 percent
of capacity. Within those Statewide figures, however, there was considerable variation within LAB regions and among specific cardiac providers.
Several existing cardiac catheterization providers, in particular those
located at cardiac surgery centers where lengthier therapeutic interventions (for example, coronary angioplasty, complex electrophysiology
studies) are permitted, exhibited considerable utilization that greatly
exceeded the capacity levels established both in the Plan (2,000
catheterization equivalents or CEs) and in these rules (2,500 CEs). The
Department's concern over the excessive demands being placed on a
relatively small percentage of the State's cardiac catheterization
laboratory resources, however, was tempered by an overall concern over
the appropriateness of these procedures. Clearly the adequacy of current
Statewide resources should be determined in the context of a review
of cardiovascular health promotion and disease prevention strategies that
over time will affect the demands being placed on the State's cardiac
diagnostic and treatment service providers.
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In order to assess the global issue of cardiovascular health in New
Jersey, the Commissioner of Health convened the Cardiovascular Health
Advisory Panel (CHAP) comprised of leading State experts in the fields
of health promotion, disease prevention, and diagnosis and treatment
services. At the same time that this expert group was empaneled, the
Department sought to greatly enhance its data collection and analysis
of Statewide cardiac data by establishing a patient-specific data base that
stratifies cardiac patients according to pre-procedure risk factors that will
assist the Department, the individual cardiac providers, and potential
consumers in assessing the performance of the State's cardiac resources.
This enhanced data collection effort began as of July 1, 1993 for open
heart surgery patients and has been extended to therapeutic intervention
patients as of October 1, 1993. The CHAP has already become involved
in a number of health promotion activities being contemplated by the
Department and has committed itself, following its review and approval
of these cardiac rules prior to their publication, to assist the Department
in its overall review of the entire spectrum of public policy regarding
cardiovascular disease. As indicated in the original proposal summary,
the cardiac chapter contains reserved sections that deal with the initiation
of new services that will be completed pending the outcome of the
Department's cardiac policy review.
The Department recognizes the fact that there is considerable interest
in the establishment of new services among many of the State's hospitals;
however, the Department must develop the above criteria in order to
determine, in the words of the statute, that the service is necessary and
will have a positive economic impact on the delivery of health care
services. The Department has established specific planning rules for
cardiac services since 1977 to govern the review of competing applications.
The language that was contained in the former cardiac rules regarding
new facilities is anachronistic. These are the issues that are being carefully studied by the Department at this time. To adopt an alternative
approach to the Department's interim policy, as suggested by the above
commenters, would be to disregard the implications of underutilization
of these types of cardiac services on patient outcome and permit
proliferation of services to occur.
N..J.A.C. 8:33E·2.6(a)

2. COMMENT: One commenter, Shanley and Fisher, P.C., states that
"to the extent that these rules will regionalize and limit diagnostic cardiac
services, they implement the goals and objectives of the State Health
Plan, contrary to Chapter 31." The commenter also states that the
Statewide review of cardiac services proposed to be conducted by the
Cardiovascular Health Advisory Panel (CHAP) appears to reiterate the
SHP. The composition of the CHAP was also questioned because it is
comprised of "a significant number of individuals who have affiliations
with facilities that currently offer cardiac catherization (sic) and consequently would be the only facilities eligible to apply for expansion in
the October 1, 1993 batch." The commenter considers this composition
discriminatory "in that representatives of institutions which do not have
invasive cardiac diagnostic facilities are not represented." The commenter also objects to the publication of the certificate of need call,
viewing its timing as a contravention of the "notice and opportunity to
comment" requirements of the Administrative Procedures Act (APA).
The commenter also considers the convening of the CHAP as violating
the APA, since it was formed prior to the approval of the proposed
rule that creates the Panel. Lastly, this commenter views the consideration of expansion limited to applications from existing cardiac
catheterization providers as potentially exacerbating a policy of centralization that could be found to be inappropriate following more
detailed evaluation of the State's cardiac care policies.
RESPONSE: The rules that are established in this chapter, as indicated in the Summary statements that accompanied the proposal, build
upon sound policies of establishing centers of excellence in subspecialty
care. They are intended to assure the preservation of facility performance
by requiring assurances of sufficient physician and team credentialling,
training, and caseloads to maintain professional skill and reducing unnecessary risks to patients. The linkage between high volume and improved
patient outcome has been consistently reported in the cardiac literature
for the past two decades. It is the Department's view that the contents
of the caridac rules are consistent with the enabling statute, that is, it
is necessary to provide for the protection and promotion of the health
of the State's residents. It reflects national and regional trends and is
further supported by the American College of cardiology and the American Heart Association.

The proposal was made in concert with a recommendation by the
CHAP, but certainly can stand alone on its own merits. This discussion
of the CHAP membership is irrelevant to the proposed rule. Irrespective
of the rule, the Commissioner has the authority to convene technical
advisory groups to provide advice and expertise on health care issues
which has been exercised in this case by the convening of the
Cardiovascular Health Advisory Panel (CHAP). Amended language
clarifying the fact that the CHAP "has been" established is being added
to the adoption notice at N.J.A.C. 8:33E-1.6(a) and 2.6(a).
Both the Department and the CHAP are cognizant of the broad
implications of their activities in this area and have taken elaborate steps,
in their initial efforts in reviewing cardiac diagnostic and treatment
services, to reach out to the provider community and solicit their input.
Representatives from all of the State's open heart surgical programs and
interventional cardiology programs have been invited to attend CHAP
meetings and discuss the new data reporting mechanisms being put into
place by the Department. The effort to communicate the work of the
CHAP throughout the health care community will continue, as the
process of reviewing Statewide cardiac policy intensifies over the coming
months, as additional data is evaluated and revisions or additions to these
rules are drafted.
The Department does not agree with the comment that the timing
of the call does not afford public comment on these rules as required
by the Administrative Procedures Act. However, full consideration of
public comment was undertaken. Should major substantive changes from
the proposed chapter be required, the Department will take any
necessary appropriate action to accord fairness to all certificate of need
applicants.
N..J.A.C. 8:33E·l.12, New Facilities; N..J.A.C. 8:33E-2.8, Population base;
and N..J.A.C. 8:33E·2.13, New facilities

3. COMMENT: The New Jersey Hospital Association (NJHA) stated
that the rules should not place a two-year moratorium on new cardiac
catheterization programs and on the expansion or initiation of cardiac
surgery programs. Several other commenters also considered the
proposal as a two year moratorium on new programs. NJHA suggests
the elimination of the moratorium on new catheterization programs and
a maximum of six months on the moratorium for cardiac surgery services.
RESPONSE: These rules do not establish a two-year moratorium on
cardiac services, but rather represent an initial step in dealing with a
highly complex series of issues related to the appropriate levels of cardiac
care availability throughout the State. This includes a careful study of
both cardiovascular health promotion and disease prevention services
and activities, as well as cardiovascular detection, treatment, and rehabilitation services. The two year expiration date for these rules is
intended to assure a timely review of those sections of the rules that
have been reserved for further study. Absent announcement of this
expiration date, the rules would automatically expire in five years. The
commenter is seeking amendments that would permit applications from
new providers to be accepted for processing immediately in the case of
cardiac catheterization services and in six months for new cardiac surgery
centers. The criteria that would be used to review these applications,
however, is not addressed by the commenter. The Department does not
view such a recommendation as contributing to the orderly development
of needed health care services, but rather as an invitation to proliferation
that may jeopardize patient care unnecessarily. The American College
of Cardiology (ACe) and the American Heart Association (AHA) clearly
identified this issue in their report:
"In view of the lack of appropriately controlled safety and need data
for hospital-based mobile or free-standing laboratories operating without
on-site (accessible by gurney) cardiac surgery facilities, the task force
reaffirms the position that further development of these services cannot
be endorsed at this time. In addition, there is reason for major concern
that such proliferation in catheterization services may contribute to
increasing costs and troubling ethical questions."
It is not the Department's intention to call for applications for cardiac
services without carefully establishing the parameters for the evaluation
of those applications. The language in the Health Care Facilities Planning
Act, while providing a broad framework for agency regulatory activity,
does not provide specific guidance for specific service delivery that is
necessary for a proper and equitable review of competitive proposals.
The Department has, to date, carefully prepared the foundation for each
call by establishing appropriate standards and criteria with sufficient
specificity to clearly define the purpose and scope for each review of
certificate of need applications.
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N..J.A.C. 8:33E-l,,13, Submission of Certificate of Need Applications; and
N..J.A.C. 8:33E-2..15, Submission of Certificate of Need Applications
4. COMMENT: The New Jersey Hospital Association (NJHA) stated
that the rules should not hold a hospital hostage to underutilized facilities
within the LAB, when that hospital is at or above capacity. Expansion
of hospitals at optimal capacity should be permitted, regardless of the
activity of surrounding providers.
RESPONSE: 'The Department has historically considered both cardiac
catheterization atnd open heart surgery as regional in nature, requiring
an areawide ass,essment as opposed to an institution-specific approach
in order to justify a caseload sufficient to maintain an effective and
efficient service. The interim nature of this rule proposal is designed
to address areas of the State that demonstrate considerable demand for
services. That demand is, again, generated from a "regional" rather than
a hospital-specific servioe area and can perhaps be met by alternative
providers which demonstrate additional capability to provi~e servioes.
The presenoe of alternative providers which have not achieved even
minimum utilization levels is a clear indication of the presence of considerable additional capacity in the region, sinoe minimum capacity as
defined in these rules is less than one third of a catheterization
laboratory's capacity as reflected by Statewide utilization statistics.
The Department is required to consider the. statutory provisi.ons. of
the Health Care Facilities Planning Act, which mcludes an exammatlOn
of alternative providers as a key consideration of the planning process.
In the case of cardiac catheterization and cardiac surgery services, there
are extremely few providers that fall below the minimum annual. t.hre~h
olds contained in these rules. Based on the most reoent utlhzatlon
statistics available (1992) only one LAB region would be affected by this
provision in the rules, and there are no existing providers in this LAB
region that approach the threshold volumes necessary for acceptance of
.,.
an expansion application at this time.
It is the Department's view that the strength of thIS State s cardiac
catheterization and cardiac surgery providers, and the policies that have
guided the establishment of these servioes, is reflected by the ability .of
virtually all providers in the State to meet the rigorous volume and qual.lty
standards that have been established during the past 15 years of cardIaC
regulatory activity. A key element in the State's car~iac policies th~~ugh
out this period has been the concern over the Impact of. addItional
capacity and additional providers on the existing array of se~lces. These
rules retain that conoern, since the importance of the mamtenance of
sufficient cardiac patient volume to guarantee appropriate p~tient o~t
come remains the key indicator in virtually every study of cardIac servIce
outcome that has appeared in the literature in the past two decades.
N..J.A.C. 8:33E·1.3(d), 2.3(a)5, 2.3(b)4, 2.3(c)l.i, 2.3(d)4, and 2.3(e)4
5. COMMENT: Several comments were received related to the requirement that individual physicians perform an annual number of
cardiac procedures in order to maintain privi.leges. Dr. Gregory,. of
Overlook Hospital, questioned the reason that thIS has become a reqUIrement rather than a recommendation, which was the language originally
used by the Task Force and incorporated into the previous cardiac
regulation. It is Dr. Gregory's view that the institution wou~d. no long~r
have the prerogative to set this minimum level of actIvIty and IS
establishing Statewide policy based on dated information that is characterized by this f:ommenter as "arbitrary and unwise." Dr. ~.M.' Watson
echoes these sentiments, noting that high volume catheterIzatIOn alone
does not neoessarily guarantee careful technique. Both I:'hy~i~ians ~u~est
that the ultimate: determination should be made by the mdlVldual mstltution.
RESPONSE: The Department has been concerned for some time over
the relatively large numbers of physicians who, bas.ed on p~elimin~ry
analysis of Statf:wide physician volume data, are not m complIance. WIth
the minimum f1ecommended volume criteria that had been establIshed
in the previous expired cardiac rule. The Department views the inclusion
of performance standards for both physician and facility volume to be
prudent public policy, given the volume sensi~ivity of these procedures
in sustaining optimal patient outcome. In VIrtually every case, these
minimum standards are consistent with those of the professional groups
associated with each procedure (for example, American College. of
Surgeons; American College of Cardiology). The standards bemg
proposed do not preclude local institution action to corr~c~ the
performance of physicians, regardless of whether they meet the mInImum
volume standards. Furthermore, the rule requires the facility to set the
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required caseload per physician: it establishes only minimum criteria that
can be elaborated upon by insitutional credentialling bodies throughout
the State.
N..J.A.C. 8:33E-2.3(e)2
6. COMMENT: Morristown Memorial Hospital (MMH) regards the
minimum utilization level for complex electrophysiology studies contained in the rule (100 cases annually) as "exoessively high" and recommends that the standard be lowered to 75 cases annually. Cooper
Hospital, on the other hand, suggested 300 catheterization equivalents
as an annual standard. This latter commenter also recommended that
a dedicated EPS laboratory should be a requirement for provision of
these services.
RESPONSE: The standard of 100 complex electrophysiology cases/
procedures is consistent with past requirements for thi~ service al1;d was
in fact used as a basis for consideration of a substantIal proportIon of
the EPS programs that currently exist in the State. In short, th~ c~rtificate
of need applicants that gained approval t? perf0ITl1; these. ~p.eclallzed ~PS
services were required to document theIr respective abilIties to achIeve
this minimum level of activity. A recent review of Statewide EPS activity
for calendar year 1992 found that only those EPS provid~rs w.h,:, had
recently initiated their services were unable to achieve t~IIS ml~lmum
volume. Electrophysiology services, like all of the other dIagnostic and
therapeutic cardiac services that are the subject of these rules, require
specialized physician and personnel skills that can best be provi.ded at
centers of cardiac excellence that attract a broad range of cardIac patients. The cardiac surgery center is viewed as the optimal setting for
all of these patients, and the annual volume requirements are structured
to assure the maintenance of skill and the quality of service delivery
that is essential for optimal patient outcomes. The recommendation that
the Department add language that would require the dedicati011; of a
laboratory for the provision of complex EPS would be overly restrIctive,
considering the fact that the minimum annual volume requirement as
proposed in these rules is 100 cases annually.
N..J.A.C. 8:33E-1.4(b)3 and 2.4(c)2iii
7. COMMENT: Several comments were made regarding the qualifications of the registered nurse who is required by the proposed rules to
be trained in advanced life support (ALS). Several commenters noted
that this is not a requirement of State licensing and th?~, given t~e ot.her
personnel required to be present (that is, board-certifIed cardIOlogIst),
only basic life support training is neoessary.
RESPONSE: The ALS requirement, which had been included in the
previous cardiac rules, was originally included in the State's licensing
requirements at N.J.A.C. 8:43G but was subsequently removed on adoption. (See 21 NJ.R. 2162(a), 22 N.J.R. 488(b») In ?r?er to ~aintain
consistency with State licensing requirements, thIS trammg reqUlre~ent
is being deleted. It is also being dele~e~ fro~ th~ PTCA ~nd EPS ~ectl,:,ns
of the rules. Language citing the eXlstmg hcensmg reqUIrements IS bemg
added in place of the original language.
N..J.A.C. 8:33E-2.4(a)lv
8. COMMENT: Many perfusionists (for example, Ronald R. Baris,
Richard Chan), cardiac physicians (that is, David Bregman, Isaac
Gielchinsky, Mark Zucker, Laszlo Fuzesi, Lynn B. McGrath, Haroutune
Mekhjian, Jacques Losman), as well as several perfusionist groups and
associations (for example, American Society of Extra-Corporeal Technology, Inc.; Mid-Atlantic Perfusion Associates, Inc.: Nort,hern Ne.w Jersey
Association of Extra-Corporeal Technology; S1. Michael s perfusIOn staff)
throughout the State took issue with the personnel requirements regarding perfusionist qualifications that are contained in the rules. All of ~he~e
commenters cited the inconsistency between the proposed perfuslOnIst
requirements with current State licensing requirements at NJ.A.C.
8:43G-7.5(i) and suggested that the current proposed language substantially diminished perfusionist oompetency standards. Several commenters
suggested alternative wording, while other commenters proposed use of
.
existing licensing standards as a remedy.
RESPONSE: In order to maintain consistency with licensing reqUirements, the Department is amending this section of the rule with langua~e
that is oonsistent with licensing requirements at N.J.A.C. 8:43G-7.5(I).
N..J.A.C. 8:33E-2.4(a)liii
9. COMMENT: The New Jersey State Society of Anesthesiologists
(NJSSA) and the Chairman of the Department of ~esthesia at Deb?~ah
Heart and Lung Center commented that the existmg language requIrIng
board certification of anesthesiologists is problematic, because two years
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are often required for a physician to achieve board certification following
the completion of his training. Retention of this language, the Society
feels, will force anesthesiologists trained in New Jersey to leave the State,
limit their practice to general anesthesia, or work under the direction
of a board certified anesthesiologist until achieving board certification.
A time limit is suggested as a remedy, which would allow sufficient time
for a newly trained anesthesiologist to obtain board certification status.
RESPONSE: In order to maintain consistency with licensing requirements, the Department is amending this section of the rule with language
that is consistent with licensing requirements at N.J.A.C. 8:43G-7.5(c).
N..J.A.C. 8:33E-1.4(b) and 2.4(c)2
10. COMMENT: Jersey Shore Medical Center (JSMC) states that the
absence of language permitting associated physicians who have just
completed their training from practicing in New Jersey until they have
become board certified in their specialty is an inappropriate limitation
on the utilization of these recently trained physicians. It was suggested
that a specified time period for board-eligible physicians to obtain board
certification should be specified in the rule.
RESPONSE: In order to maintain consistency with licensing requirements, the Department is amending this section of the rule with language
that is consistent with licensing requirements at N.J.A.C. 8:43G-7.15(b).
This licensing language establishes a two-year time period for the attainment of board certification. Amended language regarding the consideration of waivers to these credentialling requirements is also being added
to correct the licensing waiver requirement language at N.J.A.C.
8:33E-2.4(c)2ii(l) and 1.4(b)2i. In both cases, language is being added
to reference the State licensing requirements for waivers previously
adopted into the administrative code at N.J.A.C. 8:43G-7.40 and N.J.A.C.
8:43G-7.28. The language in both of these sections is also being amended
to provide identical language for both cardiac diagnostic facilities and
cardiac surgery centers.
11. COMMENT: Several hospital commenters (for example,
Riverview Medical Center, Monmouth Medical Center, Medical Center
at Princeton, Pascack Valley Hospital) took issue with the restrictive
nature of the interim cardiac policy, since the policy as proposed does
not permit new cardiac providers to be considered in the October 1,
1993 call forcertificate of need applications. Since the call preceded
HCAB consideration of final adoption of the cardiac rule, commenters
were obstructed from broadening the process to allow all hospitals to
apply for cardiac catheterization. Riverview Medical Center (RMC)
states that there is something inherently wrong with a process that
promulgates new rules while establishing a call date for CON submission
prior to final approval of the regulations. Monmouth Medical Center
also requested the inclusion of language recognizing the special needs
of major teaching hospitals in seeking to initiate cardiac catheterization
services. Pascack Valley Hospital (PVH) states that the proposal should
not be approved without the completion of the "new facilities" paragraph
at NJ.A.C. 8:33E-1.12 and characterizes the proposed interim policy as
"presumptuous, unfounded, arbitrary, and unreasonable." PVH also
states that the regulations as proposed do not adequately address ambulatory or mobile catheterization laboratories and that the regulatory
approach to cardiac catheterization is unnecessary and overly conservative. A number of physicians (Drs. Checton, Ferri, and Mattina in
Long Branch; Dr. Paine in Voorhees) felt that the proposal was contrary
to optimal health care delivery.
RESPONSE: The Department clearly indicated at the time that these
rules were initially proposed that this was an interim measure, designed
primarily to address a situation where the demand for cardiac services
at individual provider locations greatly exceeded not only the minimum
utilization levels that were established in previous cardiac rules (that is,
500 catheterization cases each year), but the threshold volume level
previously required for consideration of additional catheterization
laboratory capacity (that is, 1,000 catheterization patients or 1,000
catheterization equivalents). In examining cardiac service utilization data
for the past two years, there was a considerable range in patient utilization volume among providers. There was also a considerable disparity
exhibited between those facilities limited to the provision of diagnostic
catheterization services ("Invasive cardiac diagnostic facilities") and
those facilities located at cardiac surgery centers that provide a full range
Df diagnostic and therapeutic procedures and interventions. Regarding
the timing issue of the call and the final publication of the rules, see
the Response to Comment 2, above.
Specific criteria regarding both ambulatory catheterization and mobile
:atheterization laboratories will be included as overall cardiovascular

health policies are reviewed in the coming months. The Department has
never incorporated policies regarding either of these issues in its previous
cardiac rules.
N..J.A.C. 8:33E-1.13 and 2.15
12. COMMENT: Several commenters viewed the threshold volumes
cited in the rules for existing providers of cardiac catheterization services
(1,800 catheterization at N.J.A.C 8:33E-1.13) and cardiac catheterization/
therapeutic intervention services provided at cardiac surgery centers (that
is, 2,500 catheterization or catheterization equivalents at N.J.A.C.
8:33E-1.15) as far too high for optimal patient care. St. Barnabas Medical
Center, for example, states that while this level can be met (that is, 1,800
catheterization cases), "it is simply not justified." This same sentiment
is shared by Dr. John Gregory from Overlook, who also views the
disparity between the two volume levels as inappropriate because "the
capacity of a laboratory does not increase merely because it is connected
to a cardiac surgery program." Cooper Hospital also questioned the need
to differentiate volume standards between the two types of laboratory
settings. Morristown Memorial Hospital, on the other hand, questioned
the timeliness of the data that would be used to assess compliance with
the threshold volume requirement. MMH suggesting that the existing
language ("most recent calendar year") should be replaced with language
that would read "the four most recent quarters." Our Lady of Lourdes
Medical Center disagrees with the 1,800 catheterization volume, suggesting that "the threshold volume should be set at 90% of a reasonable
capacity definition and not the highest volume of CEs in the State.
RESPONSE: The disparity between the two sets of threshold figures
is related to the limited capability of cardiac catheterization facilities,
as opposed to similar facilities that are located within a cardiac surgery
center, as indicated by an examination of Statewide performance levels
at both types of providers. The thresholds are based on a thorough
examination of historic statewide utilization levels through 1992. They
do not represent the highest volumes of catheterizations and catheterization equivalents that have been experienced in the State. The range of
utilization experience, based on calendar year 1992 utilization is considerable. The number of patients undergoing diagnostic cardiac catheterization procedures per laboratory ranged from a low of 458 patients to a
high of 2,466 patients within a single laboratory. As far as patient
throughput figures for cardiac catheterization facilities that perform
therapeutic interventions is concerned, the range of catheterization
equivalents per laboratory ranged from a low of 1,060 CEs to a high
of 3,722 CEs. In each case, the annual volume threshold that is
established by these interim rules represents less than 75 percent of
volumes that have been achieved by the state's cardiac providers.
The establishment of two thresholds is based on the limited type of
procedures permitted by non-surgical providers of cardiac catheterization
services. These providers perform only diagnostic catheterizations for
which the catheterization equivalent value is clearly ascertained as equal
to 1.0 catheterization equivalent. The equivalents for other cardiac interventions, on the other hand, are defined in relation to the diagnostic
catheterization procedure and when converted into catheterization
equivalents indicate a much higher capacity than facilities solely performing diagnostic catheterizations. The Department intends to examine the
legitimacy of the current equivalency ratios as part of its analysis of future
cardiac policy. In the short run, however, it has established thresholds
based on the experience of New Jersey providers.
It must be emphasized that the thresholds for consideration of applications at this time should not be construed as the establishment of a
standard for future expansion of cardiac catheterization laboratory
services but rather a standard that permits facilities facing extraordinary
demands on its services to meet those demands as expeditiously as
possible. These utilization levels are not only achievable, but there are
at least four existing cardiac providers in the state that are able to
document the level of activity necessary to be considered for expansion
under these rules.
N..J.A.C. 8:33E-2.1(b)
13. COMMENT: Several comments were received questioning the
definition of a cardiac surgery center, which contains language which
confines the location of cardiac surgery services to a single site. Commenters viewed this language as "arbitrary" and "aimed at a single
provider" and recommended its removal.
RESPONSE: The proposed language is intended to clarify the Department's long-standing position regarding the definition of a "program"
and results from a number of instances where providers have sought
to "expand" their existing service at a second site. The language does
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not seek to single out a provider, but rather to clarify language in the
previous rule which misled several applicants into believing that multiple
site programs we:re possible under these rules. Similar language appears
in the State's megavoltage oncology rules at N.J.A.C. 8:331, for similar
clarification purposes.
N..J.A.C. 8:33E-l.2 and 2.2, Definitions
14. COMMENT: Several clinical comments were received from
providers of complex electrophysiology services (EPS) (Hackensack
Medical Center, Newark Beth Israel Medical Center, Cooper Hospital,
Morristown Memorial Hospital, The Heart Center at Our Lady of
Lourdes Medical Center) which questioned the definition of complex
EPS as it appears in the proposal. Several of the commenters suggested
changes to make the text more specific, some to make the text less
specific, and some requested more definition regarding who should be
present. Other commenters suggested that electrophysiology in its totality
(that is, simple EPS and complex EPS) be included in the definition
and restricted to cardiac surgery centers.
RESPONSE: The language contained in the proposal is identical to
the language that appeared in the preceding cardiac rule, which expired
in 1992. The EPS comments that were received upon publication of this
proposal are reflective of a field of cardiology that is changing rapidly,
indicative of a need to maintain the type of expert clinical input that
the Department has historically relied upon through a succession of
technical advisOlY committees, task forces and panels. While there was
considerable comment on the need to include more specificity with
regard to the types of procedures that are included under the term
"complex" electrophysiology, there was some disagreement as to the
specific clarification language that was recommended by the clinical
experts commenting on these rules. There was virtual agreement that
the definition should state that the "intent to induce ventricular or
supraventricular tachycardia" should be included in the language in this
section. Amend<ed language providing more specific procedures that
constitute "complex" are being adopted in response to the comments.
15. COMMENT: Both Newark Beth Israel Medical Center and the
New Jersey Heart Institute provided similar comments on the definition
of Percutaneous Transluminal Coronary Angioplasty (PTCA). These
commenters considered the broadening of the PTCA team to include
more recent therapeutic interventions as somewhat misleading. The term
"coronary catheter angioplasty" was recommended by the New Jersey
Heart Institute. Newark Beth Israel recommended "Cardiac Interventional Procedures" as a remedy.
RESPONSE: While the Department is in agreement that the term
"Percutaneous Transluminal Coronary Angioplasty" is not the optimal
term to apply to the broad range of therapeutic interventions that are
performed at cardiac surgery centers throughout the State, the existing
language clearly conveys the fact that this term is being used to refer
to the broader range of therapeutic interventions. The alternative
language provided by these commenters, as well as all other clinical
comments submitted during this public comment period, will be provided
to the Cardiovascular Health Advisory Panel (CHAP) for their consideration, for futur,~ amendments to these rules.
N..J.A.C. 8:33E-2.3(e)3
16. COMMENT: Several commenters disagreed with the restriction
of complex electrophysiology services to only surgery centers. Other
commenters either supported this limitation or sought to extend the
limitation to all complex and non-complex electrophysiology studies.
Cathedral Healthcare System noted that the absence of a definition of
non-complex electrophysiology testing may add some confusion to this
issue.
RESPONSE: The limitation of "complex" electrophysiology
procedures to cardiac surgery centers is a restatement of cardiac policy
that was established in the preceding cardiac rules, after considerable
clinical debate. The retention of this policy is viewed by the Department
as an assurance that the management of patients manifesting these
dangerous symptoms is provided in an optimal setting, where extensive
experience with such patients exists. The clarifying language being added
to the definition section for "complex electrophysiology" also provides
a clarification of "non-complex" EPS.
N..J.A.C. 8:33E-2.4(e)1 and (01, 2.4(a)iv, and 2.5(a)2
17. COMMENT: Several commenters questioned the need for specifying a "radiologic" technician in the personnel requirements for PTCA
and EPS procedures, but not for diagnostic catheterization procedures.
Comments wen: also received regarding inconsistencies between State
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licensure requirements and these planning rules concerning nursing
presence in the operating room (N.J.A.C. 8:33E-2.4(a)iv) and staffing
in the intermediate care unit (N.J.A.C. 8:33E-2.5(a)2).
RESPONSE: In order to maintain consistency with licensing requirements, the Department is amending this text, at N.J.A.C. 8:33E-2.4 and
2.5 with language that is consistent with licensing requirements at
N.J.A.C. 8:43G-7.24 and 7.27, for PTCA and EPS staffing. Similar
amendments are proposed to maintain consistency with licensing requirements concerning nursing personnel at NJ.A.C. 8:33E-2.4(a)iv and
2.5(a)2.
N..J.A.C. 8:33E-2.4(b)1 and 2
18. COMMENT: Three comments were received questioning the rationale for "requiring at least 6 surgical intensive care beds for each
operating room." Dr. John Gregory questioned the medical basis for
such a standard and Hackensack Medical Center asked whether a CON
was necessary to add the number of intensive care beds necessary to
comply with this section. The New Jersey Heart Institute recommended
four beds as a more appropriate standard.
RESPONSE: The language contained in the rule is intended as a
guideline rather than a standard and is intended as an indicator of
possible additional support services that may be necessary for the
provision of open heart surgery services. There is no "requirement" for
six intensive care beds for each cardiac surgery operating room. As far
as the ability to add beds in order to adhere to this "guideline" is
concerned, there is certainly a need for a certificate of need for any
addition of licensed beds. The requirements necessary for consideration
of such bed additions can be found in the Hospital Policy Manual at
N.J.A.C. 8:33A and the Certificate of Need Policy Manual at N.J.A.C.
8:33.
N..J.A.C. 8:33E-1.6 and 2.6
19. COMMENT: A comment was made by Clapp & Eisenberg that
the charge of the Cardiovascular Health Advisory Panel (CHAP) was
not identical to that of the former Cardiac Services Committee, and did
not include specific language dealing with mortality and complication
rates of cardiac providers throughout the State.
RESPONSE: The charge to the CHAP is far more extensive than that
given to the former committee and does include splocific reference to
its responsibility to review "statewide cardiac service performance."
However, it is not pertinent to this rulemaking.
N..J.A.C. 8:33E, in general
20. COMMENT: Commenters provided suggestions for an assortment
of clinical issues that are either disputed by other commenters or are
of a highly technical nature that requires further detailed study. Several
commenters questioned the definition of "percutaneous transluminal
coronary angioplasty" as being too broad, since it includes more recently
developed procedures which should be individually defined or renamed
for clarification purposes. It was also suggested that the catheterization
equivalent (CE) ratio for "complex electrophysiology studies" (defined
at N.J.A.C. 8:33E-2.3(c)2) be reconsidered and that other cardiac
procedures performed in the laboratory (for example, permanent
pacemaker insertions) be assigned catheterization equivalents as well.
RESPONSE: In order to respond to these substantive clinical comments, the Department would have to obtain the expert advice of the
Cardiovascular Health Advisory Panel (CHAP) and, once a consensus
is reached on the appropriate language, publish these changes for public
comment. The Department intends to review the sections addressed by
these comments in the near future in its continued review of overall
cardiac care policy.
AGENCY NOTE: The following bibliography represents the current
literature upon which the Department based the development and
promulgation of these rules.
COMMENTS AND RESPONSES-ADDENDUM
October 14, 1993
Health Care Administration Board Meeting
Cardiac Catheterizationffherapeutic Intervention/Cardiac Surgery
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Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *tbus*; deletions from proposal in brackets
with asterisks *[thus]*):
8:33E-l.l Scope and purpose
(a) The invasive cardiac diagnostic facility specializes in the detection and diagnosis of cardiac disorders. Unlike the cardiac surgery
center in which both diagnostic and therapeutic services are colocated, the invasive cardiac diagnostic facility does not provide
cardiac surgery but rather on the basis of diagnostic studies refers
patients, where appropriate, to facilities offering cardiac surgery and
other advanced cardiac diagnostic and treatment modalities. A re-

gional approach to the proVISIOn of invasive cardiac diagnostic
services is necessary to provide safe, complete patient care, efficiently and effectively, at reasonable cost to the consumer.
(b) In the invasive cardiac diagnostic facility the primary
diagnostic services are provided by cardiac catheterization, coronary
angiographic and non-invasive laboratories. The cardiac catheterization and coronary angiographic laboratories are devoted to achieving
optimal quality physiological and angiographic studies. The noninvasive laboratory includes, at a minimum, ECG instruments, exercise stress testing, Doppler technology/echocardiography equipment and Holter type monitoring and nuclear cardiology (often in
a separate department) facilities.
(c) The Inter-Society Commission for Heart Disease Resources
(I.C.H.D.) and the New Jersey Cardiac Services Task Force support
the position that the safety and efficacy of laboratory performance
requires a caseload of adequate size to maintain the skills and
efficiency of the staff. Death or serious nonfatal complications of
myocardial infarction and/or cerebral embolus occurs in 1.5 percent
of the population examined by invasive techniques. Such problems
occur ten times more often in institutions performing fewer than
100 examinations per year than in those performing 400 examinations annually. In the interest of patient care, then, it is important
to encourage maximum utilization of the State's existing diagnostic
resources. It is also essential that in view of the invasive nature of
the cardiac catheterization procedure and the extent of possible
complications associated with these procedures, cardiac surgery
services should be accessible promptly, either in-house or by immediate transfer, in the event of an emergency or complication.
Therefore, outpatient catheterization must be performed in a
laboratory that is physically part of a health care facility offering
inpatient support services.
(d) The standards and criteria defined in this subchapter shall
apply to the efficient delivery of quality diagnostic services within
the setting of the cardiac catheterization laboratory. In addition to
meeting these minimal requirements, the invasive cardiac diagnostic
facility is expected to operate a well established non-invasive cardiac
diagnostic laboratory. Additional policy has been proposed for the
more comprehensive cardiac surgery center and is identified within
NJ.A.C. 8:33E-2.
8:33E-1.2 Definitions
For the purposes of this subchapter the following definitions shall
apply:
"Cardiac catheterization" means the insertion of a thin, flexible
tube (catheter) into a vein or artery and guiding it into the heart
for purposes of diagnosis or limited treatment, such as the introduction of thrombolytic (clot dissolving) agents.
"Complex Electrophysiology Study" (EPS): Refers to the more
complex variety of electrophysiology study *[(such as left atrial and
ventricular mapping and ablation, catheter mapping, device implants
and surgical procedures)]* *and includes:
Procedures which intend to induce ventricular or supraventricular
tachycardia;
Activation sequence mapping of cardiac tachyarrhythmias;
Electrode catheter ablative procedures;
Implantation of anti-tachyarrhythmia devices and implantable
cardioverter defibrillators.
These complex procedures are in contrast to non-complex electrophysiologic procedures, which primarily involve His-Purkinje
conduction evaluation without arrhythmia induction.*
"Open heart surgery" refers to a procedure using a heart-lung
by-pass machine to perform the functions of circulation during
surgery.
"Pediatric" cardiac patients are those patients below the age of
16.
"Percutaneous transluminal coronary angioplasty" (PTCA) means
the passage of a balloon-tipped catheter (thin tube) to the site of
narrowing in an artery and the inflation of the balloon to reduce
the obstruction. PTCA has come to include other invasive
procedures to dilate coronary obstruction such as atherectomy of
various kinds (for example, excisional, laser) and arterial stenting
procedures.
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8:33E-1.3 Utilization of invasive cardiac diagnostic facilities
(a) Utilization standards are based on the number of patients
upon whom invasive cardiac diagnostic procedures (cardiac
catheterization) are performed. Cardiac catheterization is characterized as the entry into the systemic circulation and catheterization
of the right heart and especially the left heart or angiography of
the cardiac stmctures.
(b) Volume of patients diagnosed is not the only determinant or
indicator of quality. The provision of advanced and invasive cardiac
procedures require appropriate institutional infrastmcture, including
specialized nursing services, sophisticated laboratory technology, and
in some cases well-developed non-cardiac specialty expertise (See
N.J.A.C. 8:33E-·1.3 and 1.4). However, some minimum volume is
required to maintain the skills of the diagnostic team and to
minimize costs per patient. The minimum acceptable number of
adult cardiac catheterization patients per cardiac laboratory is 500
per year in ordl~r to maintain the skills of the catheterization team
and the efficienlC}' and effectiveness of the invasive cardiac diagnostic
service. New s,~rvices must attain this minimum utilization level
within three years of operation. Failure to achieve the minimum level
by the end of the second year of operation will result in notification
of Department of Health intention to withdraw Certificate of Need
approval. The inability to achieve minimum utilization levels during
the third year of operation will require the submission of a
Certificate of Need to close the service. Existing services must
achieve minimum utilization levels within one year of the effective
date of this subchapter or be subject to administrative penalties.
(c) Applicants seeking to expand existing invasive cardiac
diagnostic laboratory services must indicate conformance with all
standards and criteria contained herein and document a minimum
volume as defined at NJ.A.C. 8:33E-1.13 in the form of diagnostic
catheterization procedures or cardiac catheterization equivalents
(CEs) in the eJdsting laboratory (or in each existing laboratory). A
CE is considered to equal the average time required to perform a
standard diagnostic cardiac catheterization. CEs for Percutaneous
Transluminal Coronary Angioplasty (PTCA) (2.5 CEs) and initial
(3.0 CEs) and repeat (1.5 CEs) Electrophysiology Studies (EPS)
should be included if applicable.
(d) Each invasive cardiac diagnostic facility shall establish a
minimum number of procedures for each physician with laboratory
privileges in order to maintain a consistent level of proficiency within
the laboratory. As recommended by the New Jersey Cardiac Services
Task Force, in its 1987 report, each physician must perform 50 cases
a year with a minimum of 100 cases over a two year period. (This
minimum case load may be accomplished at more than one
laboratory.)
(e) Only centers with invasive pediatric cardiac diagnostic and
pediatric cardiac surgery programs shall perform invasive cardiac
diagnostic procedures on pediatric patients.
(f) Cardiac catheterization procedures must be performed in a
hospital-based facility where inpatient support services are available
on site.
(g) The following shall apply to invasive cardiac diagnostic
facilities providing or seeking to provide complex electrophysiology
studies (EPS) or percutaneous transluminal coronary angioplasty
(PTCA):
1. Complex electrophysiology studies and percutaneous transluminal coronary angiography as defined in N.J.A.C. 8:33E-1.2 shall
be performed in a hospital-based facility where cardiac surgery
services are immediately available on site.
8:33E-l.4 Facility personnel; requirements and responsibilities
(a) Each invasive cardiac diagnostic facility shall be staffed, at a
minimum, by at least the following full-time personnel:
1. One physician;
2. One registered nurse; and
3. One technician.
(b) While the following functions shall be performed within each
facility, more than one function may be executed by a single individual if that individual has been appropriately cross-trained to
perform the required functions:
(CITE 25 N,J.. R. 6026)

1. The laboratory director (physician in charge) shall be the chief
diagnostician within the unit, and shall be certified by the SubSpecialty Board of Pediatric Cardiology of the American Board of
Pediatrics or the Cardiovascular Sub-Specialty Board of the American Board of Internal Medicine. In addition to Board certification,
the director shall have broad experience and training in invasive
cardiac diagnostic procedures, including, but not limited to, a
minimum of 12 months in a cardiac catheterization training program
and the performance of 200 cardiac catheterization procedures with
100 of these procedures performed as the primary operator.
2. Associate physicians may be assigned to the laboratory and shall
meet the identical training and certification requirements for
laboratory director contained in *[paragraph] * ·(b)·1 above. In
addition, all catheterizing physicians shall adhere to the minimum
physician volume standards establised by each laboratory in accordance with N.J.A.C. 8:33E-1.2(d).
i. Exceptions for incumbent directors and associate physicians to
these minimum training and certification requirements may be
granted by the Commissioner upon application by an institution
providing documentation as to the physician's qualifications, in accordance with the requirements of this chapter·, N,J.A.C.
8:43G-7.15(b), 7.40 and 7.28,· and N.J.A.C. 13:35.
3. The registered nurse shall assist with administration of medications and the preparation and observation of the patient. The nurse
shall have (ICCU) experience, shall *[be competent in advanced life
support (ALS)]* ·meet the licensing requirements specified at
N,J.A.C. 8:43G-7.15(d)·, and must have knowledge of cardiovascular
medications and experience with catheterization.
4. The cardiac catheterization technician shall handle blood samples and assist in the performance tests. The technician shall help
in the maintenance of equipment and supplies and should be trained
to aid in patient observation and acute cardiac care.
5. The monitoring and recording technician shall be responsible
for constant monitoring of physiologic data including the electrocardiogram and recording this information. This function can best
be handled by a second cardiac catheterization technician or
radiologic technician.
6. The radiologic technician shall be skilled in conventional radiography and shall have special training and skills in angiographic
techniques. This technician shall be competent in magnification
radiography, subtraction photography, cine recording, television
presentations and the use of video tape and shall be responsible
for the care and maintenance of all radiologic equipment.
7. The electronic and radiological repair technician shall be highly
trained and available for consultations regarding the operation and
maintenance of all radiographic and physiologic measuring and recording instmments in the laboratory. This person shall be immediately available to carry out repairs in the event of equipment
failures during the course of the procedure.
8. Hospitals providing invasive cardiac diagnostic services should,
to the extent possible, have native speaking clinical personnel available who can overcome language barriers and know and understand
cultural differences among patients.
9. Hospitals providing invasive cardiac diagnostic services shall
develop cardiology outreach mechanisms and referral services (for
example, physician education, public information, primary care
clinical services).
(c) One physician trained and experienced in cardiac catheterization shall be present in the room during all catheterization and
angiographic procedures. An appropriately trained and experienced
registered nurse and technician shall also be present during all
procedures.
8:33E-1.5 Peer review
(a) Quality control is essential for the consistent high quality level
of performance required of any medical services. As one means of
quality control, appropriate mechanisms for peer review shall be
described in each application for designation as a cardiac diagnostic
facility. Such mechanisms should include, but not be limited to, the
delineation of criteria for the evaluation of:
1. Overall case selection for study (for example, rate of normal
studies, rate of surgical referral);
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2. Laboratory and physician performance as recommended by the
Cardiac Service Task Force including the physician performance
guidelines (for example, case volume, mortality and complication
rates per physician);
3. Quality of studies (for example, number of incomplete studies,
diagnostic adequacy of firms, number of restudies performed
elsewhere);
(b) In all cases, criteria selection should be based on sound
medical practice and consistency with the literature.
(c) Each peer review team shall include at least one cardiovascular
surgeon from the surgical center to which surgical candidates are
commonly referred.
8:33E-1.6 Commissioner's cardiovascular health advisory panel
(CHAP)
(a) A cardiovascular health advisory panel "[shall be]" *has been*
established, under the authority of the Commissioner of Health, to
participate in the development of cardiovascular health policy. This
committee shall also:
1. Assist in the development of Statewide cardiovascular health
promotion and disease prevention activities;
2. Review cardiac service technological developments and the
degree to which these developments have achieved clinical acceptance within the medical community;
3. Review State standards and criteria for cardiac services and
Statewide cardiac service performance;
4. Respond to Statewide issues regarding cardiac care as requested by the Commissioner of Health;
5. Assist in the development and implementation of Statewide
cardiac research and data activities.
8:33E-1.7 Association with cardiac surgical services
(a) Applicants providing cardiac diagnostic services without a
surgery program shall have written agreements with institutions
providing open heart surgery and catheterization, specifying a
mechanism for insuring quality control, rapid referral for surgery,
emergency back-up procedures and regular communication between
the cardiologist performing catheterization and the surgeons to
whom patients are referred. At least one of the referral agreements
shall be written with a New Jersey cardiac center. In addition, one
of the referral agreements shall be with a cardiac surgical center
which is within one hour travel time from the diagnostic facility to
insure prompt referral in the event of an emergency.
(b) To insure that costs are not unnecessarily increased by
duplication of procedures, written assurance shall be included within
the referral agreement stating that, to the greatest extent possible,
the receiving facility will accept the results of the diagnostic facility's
examinations. Departures from this practice shall be limited to an
established peer review mechanism at the receiving center.
(c) The provision of complex electrophysiology services (EPS) and
percutaneous transluminal coronary angiography (PTCA), as defined
in this chapter, must be performed in a hospital-based facility where
cardiac surgery services are immediately available on site.
8:33E-1.8 Documentation of purchase and operational cost
The applicant shall provide full written documentation of the
projected implementation and operational costs of the proposed
program. This documentation will include direct and indirect costs,
that is, construction, equipment, supplies, personnel, maintenance,
overhead costs, as well as projected costs of remodeling or renovation necessary to accommodate the program. Projections of anticipated revenues shall be supplied for at least the first three years.
8:33E-1.9 Statistical data required
At the request of the Commissioner, the facility shall maintain
and provide basic statistical data on the operation of the program
and report those data to the Department of Health on a quarterly
basis and on a standardized form prepared by the Department.
Copies of the full text of the required quarterly reporting forms may
be obtained upon written request to the New Jersey State Department of Health, Center for Health Statistics, Room 405, CN 360,
Trenton, New Jersey 08625.

8:33E-l.l0 Certification of nondiscriminatory practices
Each applicant shall provide the Department with written certification of compliance with all Federal and State laws in regard to
nondiscriminatory practices to the effect that no patient shall be
refused treatment on the basis of race, religion, sex, age or ability
to pay.
8:33E-1.ll Compliance
Facilities which are providing cardiac diagnostic services without
cardiac surgery shall meet the minimum criteria and standards
outlined in this subchapter within one year following the effective
date of this subchapter, and each year thereafter, or be subjected
to licensing sanctions. These sanctions may include closure of the
service or that portion of the service that will result in compliance
with minimum State standards.
8:33E-1.12 New facilities
(Reserved)
8:33E-1.13 Submission of Certificate of Need Applications
(a) The Department of Health will only process certificate of need
applications for the expansion of existing invasive cardiac diagnostic
facilities located in local advisory board areas, designated pursuant
to the New Jersey Health Care Facilities Planning Act (P.L. 1971,
c.136 and 138) and amendments thereto, and in accordance with
procedures set forth below and in NJ.A.C. 8:33. Certificate of need
applications will only be accepted for processing from existing
cardiac catheterization providers located in local advisory board
areas where all existing invasive cardiac diagnostic facilities and
services meet minimum levels of utilization, per laboratory, as
specified at N.J.A.C. 8:33E-1.3(b) and where the applicant's level
of utilization during the most recent calendar year prior to submission of the application exceeds 1,800 diagnostic catheterization
procedures. Documentation should also be provided that indicates
that other existing area providers of this invasive cardiac diagnostic
service will not be jeopardized by the proposed new service.
(b) No more than one additional invasive cardiac diagnostic
laboratory expansion will be approved in each local advisory board
area for each call for certificate of need applications.
SUBCHAPTER 2.

REGIONAL CARDIAC SURGERY
CENTERS

8:33E-2.1 Scope and purpose
(a) The purpose of this subchapter is to establish standards and
general criteria for the planning of a regional cardiac surgical center
and for the preparation of an application for a certificate of need
for such a facility. A regional approach to the provision of cardiac
services is necessary to provide safe, complete patient care, efficiently and effectively, at reasonable cost to the consumer.
(b) A regional cardiac surgical center is defined as a health care
facility which specializes in most aspects of cardiac service, including
at a minimum, cardiovascular surgical services as well as invasive
cardiac diagnostic services. These cardiac surgery services are to be
provided at a single hospital location.
(c) In the regional cardiac surgical center, the primary diagnostic
services are provided by a cardiac catheterization and coronary
angiographic laboratory and a non-invasive laboratory. A cardiac
catheterization, coronary angiographic laboratory is one which
provides a service devoted to achieving physiological and angiographic studies of optimal quality.
(d) At a minimum, the non-invasive laboratory shall include the
following facilities:
1. ECG instruments;
2. Exercise Stress testing;
3. Echocardiography equipment;
4. Holter-type monitoring; and
5. Nuclear cardiology.
(e) Before heart surgery is performed, every patient shall undergo
diagnosis through a recognized diagnostic service, except in an extreme emergency, as in the case of open wounds to the heart.
(f) The cardiovascular surgical services include open heart, closed
heart and coronary artery surgery, as well as surgery of the great
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vessels, and also cardiac assist devices, such as the intra-aortic
balloon pump. The requirements contained in this subchapter for
facilities, personnel and equipment for open heart surgery shall be
the minimum requirements for all cardiovascular surgical
procedures.
8:33E-2.2 Definitions
For the purposes of this subchapter the following definitions shall
apply:
"Cardiac catheterization" means the insertion of a thin, flexible
tube (catheter) into a vein or artery and guiding it into the heart
for purposes of diagnosis or limited treatment, such as the introduction of thrombolytic (clot dissolving) agents.
"Complex Electrophysiology Study" (EPS): Refers to the more
complex variety of electrophysiology study *[(such as left atrial and
ventricular mapping and ablation, catheter mapping, device implants
and surgical procedures)]* *and includes:
Procedures which intend to induce ventricular or supraventricular
tachycardia;
Activation sequence mapping of cardiac tachyarrhythmias;
Electrode catheter ablative procedures;
Implantation of anti-tachyarrhythmia devices and implantable
cardioverter defibrillators.
These complex procedures are in contrast to non-complex electrophysiologic procedures, which primarily involve His-Purkinje
conduction evaluation without arrhythmia induction.*
"Open heart surgery" refers to a procedure using a heart-lung
by-pass machine to perform the functions of circulation during
surgery.
"Pediatric" cardiac patients are those patients below the age of
16.

"Percutaneous transluminal coronary angioplasty" (PTCA) means
the passage of .a balloon-tipped catheter (thin tube) to the site of
narrowing in an artery and the inflation of the balloon to reduce
the obstruction. PTCA has come to include other invasive
procedures to dilate coronary obstruction such as atherectomy of
various kinds (e.g., excisional, laser) and arterial stenting procedures.
8:33E-2.3 Utilization of cardiac surgical centers
(a) The following shall apply to adult cardiovascular surgical units:
1. Once criteria for new cardiac surgery services are developed
at N.J.A.C. 8:33E-2.13 below, utilization criteria and standards for
new cardiac surgery services will be specified and promulgated at
that time.
2. All existing regional adult cardiac surgical centers shall continue
to perform at least 250 open heart surgical procedures per year per
operating room to insure the competency of the surgical services
team and to provide for efficient and economical operation.
3. Existing regional adult cardiac surgery centers shall document
a volume of 350 open heart surgical procedures per year per operating room in order to be considered for an expansion of its operating
room capacity.
4. Existing regional adult cardiac surgery centers that are in compliance with all minimum standards and criteria contained in this
subchapter, including the minimum volume requirements for
percutaneous tl'ansluminal coronary angioplasty (PTCA) at (d)
below, may utili2:e a separate operating room for PTCA backup. This
backup operating room shall not be utilized for routine cardiac
surgery and shall not be considered a cardiac operating room for
purposes of this subchapter.
5. Each cardiac surgical center shall establish a minimum caseload
per physician and team in order to ensure a consistent level of
proficiency within the surgical program. As recommended in the
Commissioner's Cardiac Services Task Force (CSTF) report, a
minimum of 100 cases per year shall be maintained to preserve the
professional skills of a supervising cardiac surgeon, which shall refer
to the physician in charge of the specific case.
(b) The following shall apply to pediatric cardiac diagnostic and
surgical services:
1. An applicant for a certificate of need as a regional pediatric
cardiac surgical center shall provide written documentation that the
proposed center will perform at least 150 pediatric open and closed
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heart surgery procedures per year, at least 75 of which must be open
heart procedures, for each operating room utilized for pediatric open
heart surgery by the end of the third year of operation and each
year thereafter.
2. A regional pediatric cardiac surgical center shall continue to
perform at least 150 pediatric open and closed heart surgery
procedures per year per operating room to insure the competency
of the pediatric surgical services team and to provide for an efficient
and economical operation. Existing pediatric cardiac surgical centers
shall achieve this utilization standard within one year of the effective
date of this subchapter and shall maintain the standard on an annual
basis thereafter.
3. The minimum acceptable number of pediatric cardiac
catheterization patients per invasive pediatric cardiac diagnostic
laboratory is 150 per year. New pediatric surgical centers shall
achieve this minimum level of utilization in their invasive pediatric
cardiac diagnostic laboratory within three years from the initiation
of the service. As cited at N.J.A.C. 8:33E-1.2(e), pediatric patients
requiring invasive cardiac diagnostic procedures shall undergo these
procedures only in centers with invasive pediatric cardiac diagnostic
and pediatric cardiac surgery programs.
4. Each invasive pediatric cardiac laboratory shall establish a
minimum number of procedures for each physician with laboratory
privileges in order to maintain a consistent level of proficiency within
the laboratory. As recommended by the Commissioner's Cardiac
Services Task Force (CSTF), a minimum of 50 pediatric cases a year
with a minimum of 100 pediatric cases over a two year period shall
be maintained to preserve a consistent level of proficiency.
(c) The following shall apply to adult cardiac diagnostic services
located within the cardiac surgery center:
1. Utilization standards for the diagnostic services shall be based
on the number of patients upon whom invasive cardiac diagnostic
procedures are performed. The minimum acceptable number of
adult cardiac catheterization patients per laboratory shall be 500 per
year, in order to maintain the efficiency and the skills of the
catheterization team.
L Each invasive cardiac diagnostic service shall establish a
minimum number of procedures for each physician with laboratory
privileges in order to maintain a consistent level of proficiency within
the laboratory. As recommended by the Commissioner's Cardiac
Services Task Force (CSTF), a minimum of 50 cases a year with
a minimum of 100 cases over a two year period must be maintained
to preserve a consistent level of proficiency.
2. Surgical centers seeking to expand existing invasive cardiac
diagnostic laboratory services must indicate conformance with all
standards and criteria contained in this subchapter and document
a minimum volume of cardiac catheterization procedures or cardiac
catheterization equivalents (CEs) in the existing laboratory (or in
each existing laboratory) as specified at NJ.A.C. 8:33E-2.15. A CE
is considered to equal the average time required to perform a cardiac
catheterization procedure. A percutaneous transluminal coronary
angioplasty procedure will be considered as 2.5 CEs. An initial
complex electrophysiology study will be 3.0 CEs and a repeat complex electrophysiology study will be 1.5 CEs.
3. The laboratory must be prepared to perform pre- and postoperative examinations on a scheduled basis, and emergency examinations at all times.
4. As a planning guideline, the accepted ratio of examinations to
cardiac operations shall be at least two examinations to one operation.
5. Cardiac catheterization procedures must be performed in a
hospital-based facility here inpatient support services are available
on site.
(d) The following shall apply to adult cardiac surgery centers
providing or seeking to provide percutaneous transluminal coronary
angioplasty (PTCA) services:
1. An applicant for a certificate of need as a regional adult cardiac
surgery center that also seeks to provide PTCA services in its invasive
cardiac diagnostic laboratory must provide written documentation
that the center will perform a minimum of 200 PTCA procedures
per year by the third year of operation.
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2. A regional adult cardiac surgery center shall continue to
perform a minimum of 200 PTCA procedures annually in order to
assure acceptable institutional quality. Existing cardiac surgery
centers providing PTCA shall comply with this utilization standard
within this one year of the effective date of this subchapter and shall
maintain this standard on an annual basis thereafter.
3. PTCA procedures must be performed in a hospital-based facility where cardiac surgery services are immediately available on site.
4. Each PTCA facility shall establish a minimum number of PTCA
procedures for each physician with PTCA laboratory privileges. As
recommended by the Commissioner's Cardiac Services Task Force
(CSTF), each physician seeking to continue to perform PTCA
procedures as the primary operator shall perform a minimum of 75
PTCA cases a year, 150 PTCA cases over a two year period (excluding the physician's first year of clinical practice following completion
of training), and 50 PTCA cases per year, as primary physician, to
preserve a consistent level of proficiency.
(e) The following shall apply to adult cardiac surgery centers
providing or seeking to provide complex electrophysiology studies
(EPS):
1. An applicant for a certificate of need as a regional adult cardiac
surgery center that also seeks to provide complex electrophysiology
studies or an existing cardiac surgery center seeking to initiate
complex electrophysiology services must provide written documentation that the center will perform a minimum of 100 electrophysiology
studies per year, with at least 50 of these studies representing initial
studies of patients. These new complex electrophysiology services
must achieve this minimum utilization level within three years of
service implementation.
2. A regional cardiac surgery center shall continue to perform a
minimum of 100 complex electrophysiology studies annually in order
to assure acceptable institutional quality. Existing cardiac surgery
centers providing complex electrophysiology studies shall comply
with this utilization standard within one year of the effective date
of this subchapter and shall maintain this standard on an annual
basis thereafter.
3. Complex electrophysiology studies shall be performed in a
hospital-based facility where cardiac surgery services are immediately
available on site.
4. Each complex electrophysiology service shall establish a
minimum number of complex electrophysiology studies for each
physician with electrophysiology laboratory privileges. As recommended by the Commissioner's Cardiac Services Task Force (CSTF),
a minimum of 50 complex electrophysiology cases a year, with at
least 25 as initial studies, shall be maintained to preserve a consistent
level of proficiency.
8:33E-2.4 Cardiac surgery center personnel
(a) The following shall apply to cardiovascular surgical units:
1. Cardiac surgery is most successful when performed by a
smoothly functioning team. Based on 250 open heart procedures the
basic team of the regional cardiac surgical center for each operation
shall consist of the following permanently assigned staff:
i. One physician in charge, board-certified by the American Board
of Thoracic and Cardiovascular Surgery as a cardiovascular surgeon
who directs the team or the surgical unit. Based on the Commissioner's Cardiac Task Force recommendation, the physician in
charge must perform a minimum of 100 procedures annually;
(1) Exceptions for incumbent directors to this requirement for
board certification may be granted by the Commissioner after consultation with the CCSC and upon application by an institution providing proper documentations as to the physician's qualifications;
ii. One assistant to the physician in charge who will be a board
qualified surgeon. A cardiothoracic surgery resident or fellow may
serve as an assistant. There shall be two surgeons in the operating
room;
iii. *[A board certified anesthesiologist with additional training
and experience in cardiac surgery problems]* *An anesthesiologist,
meeting the licensing requirements contained at NJ.A.C.
8:43G-7.5(c)1 and 2* shall be responsible for the anesthetic management of cardiac surgery patients. This anesthesiologist may be assisted *[by another board certified or board eligible anesthesiologist,

an anesthesia resident, an anesthesia technician, or a nurse
anesthetist with special training and experience with cardiac surgery
patients]* *by additional personnel as specified at NJ.A.C.
8:43G-7.5(d)*;
iv. There shall be at least *[two operating room nurses (at least]*
one *[of whom must be a]* registered nurse*[) trained and experienced in cardiac surgery and advanced cardiac life support]*
*and an assistant meeting licensing requirements at NJ.A.C.
8:43G-7.5(h)* in each operating room;
v. *[One certified perfusionist (a trained and qualified perfusionist
who is currently part of a cardiac surgery team may be included)
shall operate the perfusion pump. A second individual capable of
handling the pump should be available to assist this perfusionist as
the need arises. Certification of all perfusionists is recommended]*
*In accordance with NJ.A.C. 8:43G-7.5(i), a perfusionist who is
certified by the American Board of Cardiovascular Perfusion or
meets the experience requirements shall be available to operate the
perfusion pump for each cardiac surgical procedure. A second
perfusionist meeting the same requirements shall be available in
the surgical suite to assist. In emergency cases, a second perfusionist
may be off-site and readily summoned if needed*;
vi. A cardiovascular nurse specialist (one for every 100 open heart
procedures) may be employed to supplement the cardiovascular
surgical team.
vii. A board certified cardiologist shall be available to assist in
the management of problems relating to unstable hemodynamic
status and complex arrhythmias, if necessary.
2. The operating cardiac surgeon, in conjunction with the attending cardiologist, shall be responsible for overseeing and integrating
all details of pre-operative evaluation and preparation of the operation procedures and of postoperative care.
(b) The intensive care cardiac recovery room (or Surgical Critical
Care Unit, (SCCU) is the area where cardiac patients are held for
postoperative care. At a minimum, patient coverage in this area shall
be on a one specially trained cardiac nurse to one patient basis for
the first 24 hours after surgery or in accordance with the diagnosis.
During this period, the operating surgeon and team or qualified
alternate shall be on call. After a full 24 hours following the operative
day, and in accordance with patient diagnosis, nursing coverage may
be reduced to a maximum of three patients to two nurses during
the second and third days following the operative day as long as
ventilatory and other life support systems have been discontinued.
1. There should be at least six surgical intensive care beds for
each operating room within the surgical center that is dedicated to
open heart surgery patients.
2. The surgical intensive care unit shall include physiologic
monitoring equipment capable of arrhythmia detection (including
slave scopes). Portable x-ray equipment and computers for
laboratory work should also be available.
(c) The following shall apply to cardiac diagnostic facilities located
in a cardiac surgery center:
1. Each diagnostic facility shall be staffed, at a minimum, by the
following full-time personnel:
i. One physician;
ii. One registered nurse; and
iii. One technician.
2. While the following functions shall be performed within each
facility, more than one function may be executed by a single individual who has been appropriately cross-trained to perform the
required functions:
i. The laboratory director (physician in charge) shall be the chief
diagnostician within the unit, certified in cardiology by the SubSpecialty Board of Pediatric Cardiology of the American Board of
Pediatric or the Cardiovascular Sub-Specialty Board of the American
Board of Internal Medicine. In addition to board certification, the
director shall have broad experience and training in invasive cardiac
diagnostic procedures including, but not limited to, a minimum of
12 months in a cardiac catheterization training program and the
performance of 200 cardiac catheterization procedures with 100 of
these procedures performed as the primary operator;
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ii. Associate physicians may be assigned to the laboratory and shall
meet the identical training and certification requirements for
laboratory director contained in (c)2i above. In addition, all
catheterizing physicians must adhere to the minimum physician volume standards established by each laboratory in accordance with
N.J.A.C. 8:33E-2.3(c);
(1) Exceptions to these minimum training and certification requirements for incumbent directors and associate physicians may be
granted by the Commissioner after consultation with the CHAP and
upon application by an institution providing proper documentation
as to the physidan's qualifications, in accordance with the requirements of this chapter·, N..J.A.C. 8:43G·7.15(b), 7.40 and 7.28,· and
N.J.A.C. 13:35.
iii. The registered nurse shall assist with administration of medications and the preparation and observation of the patient. The nurse
shall have Intensive Care Cardiac Unit (ICCU) experience, shall *[be
competent in advanced cardiac life support (ALS)]* ·meet the licensing requirements specified at N..J.A.C. 8:43G·7.15(d)·, and must
have knowledge of cardiovascular medications and experience with
catheterization;
iv. The cardiac catheterization technician shall handle blood samples and assist in the performance tests. The technicians shall help
in the maintenance of equipment and supplies;
v. The monitoring and recording technician shall be responsible
for constant monitoring of physiologic data, including the electrocardiogram, and recording this information. This job can best be
handled by a second cardiac catheterization technician or radiologic
technician;
vi. The technician shall be skilled in conventional radiography and
shall have special training and skills in angiographic techniques. This
technician shall be competent in magnification radiography, subtraction photography, cine recording, television presentations and the
use of video tape and be responsible for the care and maintenance
of all radiologic equipment;
vii. The electronic and radiological repair technician shall be highly trained and available for consultations regarding the operation
and maintenam:e of all radiographic and physiologic measuring and
recording instmments in the laboratory. This person shall be immediately available to carry out repairs in the event of equipment
failures during the course of the procedure;
viii. Hospitals providing invasive cardiac diagnostic and cardiac
surgery services shall, to the extent possible, have native speaking
clinical personn1el available who can overcome language barriers and
know and undf:rstand cultural differences among patients; and
ix. Hospitals providing invasive cardiac diagnostic and cardiac
surgery services should develop cardiology outreach mechanisms and
referral services (for example, physician education, public information, primary care clinical services).
3. One physician trained and experienced in cardiac catheterization shall be present in the room during all catheterization and
angiographic procedures. A nurse and a technician, trained and
experienced as required by this chapter, shall be present during all
procedures.
(d) Only the special personnel required by a cardiac diagnostic
center established within an existing hospital are specified in (c)
above. Appropriate supporting staff or personnel shall be available
in existing departments within the hospital, in accordance with the
requirements of all applicable laws, mles and regulations.
(e) The following shall apply to invasive cardiac diagnostic
facilities located in cardiac surgery centers that seek to perform
percutaneous transluminal coronary angioplasty (PTCA):
1. Each invasive diagnostic facility must be staffed, at a minimum,
by the following personnel during a PTCA procedure:
i. The physician directing the procedure shall be a board certified
cardiologist with well-recognized excellence in the management of
routine cardiac catheterization and who has participated in a
minimum of 100 PTCA procedures (with at least 50 as primary
operator) ·and meets the licensing qualifications specified at
N..J.A.C. 8:43G-7.23(a)·;
ii. An assisting physician·, if needed,· may be a board eligible
cardiologist or a cardiology fellow;
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1lI. A registered nurse *[trained and experienced in advanced life
support, cardiac drugs, and cardiac catheterization/PTCA]* ·meeting
the licensing requirements specified at N..J.A.C. 8:43G-7.24(a)2*
shall be available to assist with PTC procedures; and
iv. *[A radiologic technician trained and experienced in cardiac
catheterization/PTCA]* ·One assistant meeting the licensing requirements specified at N..J.A.C. 8:43G-7.24(a)3· shall be available
to assist with PTCA procedures.
(f) The following shall apply to invasive cardiac diagnostic services
located in cardiac surgery centers that seek to perform complex
electrophysiology studies (EPS):
1. Each invasive cardiac diagnostic service shall be minimally
staffed, at a minimum, by the following personnel during a complex
electrophysiology study:
i. The physician directing the procedure must be a board certified
cardiologist with well-recognized excellence in the management of
routine cardiac catheterization who has obtained at least one additional year of specialized training in complex EPS and cardiac
arrhythmias, including participation in 100 complex EPS procedures·, and meets the licensing qualifications specified at N..J.A.C.
8:43G-7.26(a)·.
ii. An assisting board certified cardiologist·, if needed,· shall be
present during complex EPS procedures.
iii. A registered nurse *[trained and experienced in advanced life
support, cardiac dmgs, and cardiac catheterization!EPS]* *meeting
the licensing requirements specified at N..J.A.C. 8:43G-7.27(a)2·
shall be present during the procedure.
iv. *[A radiologic technician trained and experienced in cardiac
catheterization/EPS]* ·One assistant meeting the licensing requirements specified at N..J.A.C. 8:43G-7.27(a)3· shall be present during
the procedure.

8:33E-2.5 Use of inpatient facilities
(a) In a center performing 250 open heart surgical procedures
annually, the following inpatient facilities shall be required:
1. Because of the nature of care to be provided, cardiac surgical
patients shall be grouped at the intermediate or acute care level
for proper observation and treatment. During the preoperative stage
when diagnostic work-ups are to be performed, six beds in a general
medicallsurgical unit shall be available for patients having an average
length of stay of three to four days.
2. An intermediate intensive care/cardiac care unit will be available for post-operative care. It shall include four beds for patients
having an average length of stay of three to four additional days
following discharge from the SCCU or surgical recovery room. These
beds may be located in a cardiovascular step-down unit with telemetry monitoring but reduced nursing coverage *[with a maximum ratio
of four patients to one nurse]* ·consistent with licensing requirements at N..J.A.C. 8:43G-9.20 and· in accordance with patient
diagnosis. Suitably equipped beds will be available for the rest of
the patient's stay. At a minimum the intensive care/cardiac care unit
will have the following capabilities:
i. Facilities for hemodynamic ECG monitoring;
ii. Temporary pacemaker insertion;
iii. c.P.R. equipment;
iv. Arrhythmia detection equipment;
v. Resuscitative equipment; and
vi. Cardiovascular support devices (such as an intra-aortic balloon
pump).
8:33E-2.6

Commissioner's cardiovascular health advisory panel
(CHAP)
(a) A cardiovascular health advisory panel *[shall be]* ·has been·
established, under the authority of the Commissioner of Health, to
participate in the development of cardiovascular health policy. This
committee shall also:
1. Assist in the development of Statewide cardiovascular health
promotion and disease prevention activities;
2. Review cardiac service technological developments and the
degree to which these developments have achieved clinical acceptance within the medical community;
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3. Review State standards and criteria for cardiac services and
Statewide cardiac service performance;
4. Respond to Statewide issues regarding cardiac care, as requested by the Commissioner of Health;
5. Assist in the development and implementation of Statewide
cardiac research and data activities.
8:33E-2.7 Referral
(a) Each applicant for a certificate of need as a regional cardiac
center shall agree to send out a mailing to all appropriate institutions
and physicians stating that the services of the center are available.
Following certificate of need approval, the center shall provide the
Department with written documentation that this mailing has occurred.
(b) Each applicant shall provide written documentation, in the
form of an institutional policy statement, that the center will accept
referrals from physicians not ordinarily having access to the applicant's facilities.
(c) Each center will have written transfer agreements to receive
appropriate patients from the invasive cardiac diagnostic facilities
in its service area, or health services area, whichever is larger.
8:33E-2.8 Population base
(Reserved)
8:33E-2.9 Documentation of purchase and operational cost
The applicant will provide full written documentation of the projected implementation and operational costs of the proposed program. This documentation will include direct and indirect costs, that
is, construction, equipment, supplies, personnel, maintenance, overhead costs, as well as projected costs of remodeling or renovation
necessary to accommodate the program. Projections of anticipated
revenues shall be supplied for at least the first three years.
8:33E-2.1O Statistical data required
At the request of the Commissioner, the facility will maintain and
provide basic statistical data on the operation of the program and
report that data to the Department of Health on a quarterly basis
and on a standardized form prepared by the Department. Copies
of the full text of the required quarterly reporting forms may be
obtained upon written request to the New Jersey State Department
of Health, Center for Health Statistics, Room 405, CN 360, Trenton,
New Jersey 08625.
8:33E-2.11 Certification of nondiscriminatory practices
Each applicant shall provide the Department with written certification of compliance with all Federal and State laws in regard to
nondiscriminatory practices to the effect that no patient shall be
refused treatment on the basis of race, religion, sex, age or ability
to pay.
8:33E-2.12 Peer review
(a) Quality control is essential for the consistent high quality level
of performance required of any medical services. As one means of
quality control, appropriate mechanisms for peer review shall be
described in each application for designation as a cardiac diagnostic
facility. Such mechanisms should include, but not be limited to, the
delineation of criteria for the evaluation of:
1. Overall case selection for study (for example, rate of normal
studies, rate of surgical referral);
2. Laboratory and physician performance as recommended by the
Cardiac Service Task Force including the physician performance
guidelines (for example, case volume, mortality and complication
rates per physician);
3. Quality of studies (for example, number of incomplete studies,
diagnostic adequacy of firms, number of restudies performed
elsewhere);
(b) In all cases, criteria selection should be based on sound
medical practice and consistency with the literature. Cardiac surgical
centers with marginal utilization (10 percent above or below
minimum utilization standards) will be reviewed by the CHAP to
assure appropriate case selection has occurred.
8:33E-2.13 New facilities
(Reserved)

8:33E-2.14 Compliance
(a) Existing pediatric and adult cardiac surgery centers shall continue to meet the minimum criteria and standards contained in this
subchapter on an annual basis. Existing providers failing to achieve
minimum utilization standards specified in this subchapter within one
year following the effective date of this subchapter and each year
thereafter will be subject to reimbursement or licensing sanctions.
These sanctions may include closure of the service or that portion
of the service that will result in compliance with minimum State
standards.
(b) All certificate of need applications for new pediatric and adult
cardiac surgery centers must document the ability of the applicant
to meet the minimum standards and criteria contained in this
subchapter within three years from the initiation of the service.
Failure to achieve the minimum level by the end of the second year
of operation will result in notification of Department of Health
intention to rescind certificate of need approval and more for licensing sanctions. The inability to achieve minimum utilization levels
during the third year of operation or thereafter will result in loss
of license for the service.
8:33E-2.15 Submission of Certificate of Need applications
(a) The Department of Health will only process certificate of need
applications for the expansion of existing invasive cardiac diagnostic
services within cardiac surgery centers located in local advisory board
areas, designated pursuant to The New Jersey Health Care Facilities
Planning Act (P.L. 1971, c.136 and 138) and amendments thereto,
in accordance with procedures set forth below and in N.J.A.C. 8:33.
Certificate of need applications will only be accepted for processing
from existing cardiac catheterization providers located in local advisory board areas where all existing invasive cardiac diagnostic
facilities and services meet minimum levels of utilization per
laboratory during the most recent calendar year prior to submission
of the application as specified at N.J.A.C. 8:33E-1.3(b) or at N.J.A.C.
8:33E-2.3(c), whichever is applicable; and where the applicant's level
of utilization during the most recent calendar year prior to submission of the application exceeds 2,500 catheterization equivalents
per laboratory. Documentation should also be provided that indicates that other existing ·area providers of this invasive cardiac
service will not be jeopardized by the proposed new service.
(b) No more than one additional invasive cardiac diagnostic
laboratory expansion will be approved in each local advisory board
area for each call for certificate of need applications.

(a)
OFFICE OF HEALTH POLICY AND RESEARCH
Certificate of Need Policy Manual for Long-Term Care
Services
Adopted Amendments: N.J.A.C. 8:33H
Proposed: August 16, 1993 at 25 N.J.R. 3719(a).
Adopted: November 23, 1993 by Bruce Siegel, M.D., M.P.H.,
Commissioner, Department of Health (with the approval of
the Health Care Administration Board).
Filed: November 24,1993 as R.1993 d.671, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 26:2H-l et seq., specifically 26:2H-5 and 8,
P.L. 1992 c.160.
Effective Date: December 20,1993.
Expiration Date: September 8,1997.
Summary of Public Comments and Agency Responses:
During the public comment period which ended on September 15,
1993, the Department of Health received comments from the following
individuals and organizations: Jersey Coast Health Planning Council;
Ocean County Planning Board; County Long-Term Care Committees for
Salem, Gloucester, and Burlington Counties; New Jersey Association of
Non-Profit Homes for the Aging (NJANPHA); Sunrise Retirement
Homes and Communities and Marriott Corporation; Center for Hope
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Hospice; Kessler Institute for Rehabilitation; Hannon Hicks; and the
Department of Human Services (Division of Mental Health and
Hospitals).
COMMENT: The County Long-Term Care Committees for Salem,
Gloucester, and Burlington Counties express strong support for the
Department's efforts to promote levels of care which are less restrictive
than nursing homes. They also endorse the proposal for an expedited
Certificate of Need review process for Assisted Living Residences and
Comprehensive Personal Care Homes. The Ocean County Planning
Board also exprl~ssed support for these two new alternatives, which will
enable elderly residents to continue leading fairly independent lives.
RESPONSE: The Department appreciates these commenters' supportive remarks and acknowledges the efforts of volunteers who served
on the Assisted Living Policy Work Group and Long-Tenn Care Overview Panel. These groups contributed to the development of the
amendments to N.J.A.C. 8:33H.
COMMENT: The Jersey Coast Health Planning Council (LAB VI)
commends the Department for encouraging the development of Assisted
Living Residencl~s and Comprehensive Personal Care Homes during the
I8-month "window of opportunity." However, the Council recommends
that local advisory boards (LABs) should have the right to request the
Commissioner of Health to call for nursing home Certificates of Need
in counties that can demonstrate a need for additional nursing home
beds during the: I8-month period. Need should be demonstrated by
facilities' occupany rates and changes in the ability to have patients
placed within the county. Furthennore, the Planning Council requests
that the Depart.ment issue a progress report to the LABs every six
months documenting progress in implementing all long-term care
Certificates of Need that have been approved for three or more years.
RESPONSE: The Department shares the Jersey Coast Health Planning Council's concern about access t.o long-tenn care services, particularly for Medicaid-eligible individuals. Over the past two years, the Department of Human Services' Division of Medical Assistance and Health
Services (DMAliS) has worked in collaboration with the Department
of Health to promote access to lower cost alternatives to nursing home
care; DMAHS is optimistic that Medicaid funding will be available to
pay for Comprehensive Personal Care Homes and other long-tenn care
alternatives in State Fiscal Year 1995 (SFY95).
Nonetheless, the Department of Health acknowledges that if Medicaid
funding for the alternatives is not available, access to long-term care
must be assuredl. This will most likely entail expansion of the nursing
home bed supply. Therefore, the Department of Health is committed
first to actively supporting the Department of Human Services in its
SFY95 budget n~quest for Medicaid funding for the alternatives. In the
absence of this funding, however, it is the Department of Health's
intention to call for and approve additional nursing home beds in areas
of the State where they are needed. It will not be necessary for LABs
to request a calli for nursing home Certificates of Need, since existing
rules (see N.J.A.C. 8:33H-1.4(i)I) will guide the call for additional beds.
With respect to the commenter's request for a progress report on
Certificates of Need for nursing homes, this information is already
available to the LABs on request from the Department's Certificate of
Need program. Furthermore, monthly updates of all CN activity are
currently generated by the Department's Management Information
System; LABs receive this update at State Health Planning Board
meetings.
COMMENT: NJANPHA commends the Department for proposing
an I8-month ''window of opportunity" for the expedited Certificate of
Need review of assisted living residences and comprehensive personal
care homes. The' commenter recommends the following changes to the
rules: (1) the definitions of "assisted living residence" and "comprehensive personal care home" in N.J.A.C 8:33H-1.2 should be
amended to reflect that these facilities are required to assure assisted
living services a.re available as promised in the facility's admission
agreement; (2) the current definition of "Statewide restricted admissions
facility" should be maintained, at least until the outcome of a legal
challenge to P.L. 1993, c.I40, is known; (3) NJ.A.C. 8:33H-1.10(c)4
should be modified to pennit Class C boarding homes which are under
construction on or before the date that the rules become effective to
be eligible for conversion to a comprehensive personal care home; (4)
the 20-bed limitation on the number of new comprehensive personal care
home beds that may be added to an existing facility should be eliminated
at N.J.A.C. 8:33H-1.10(d); (5) the reference to transfer agreements with
State, county, or private psychiatric hospitals should be deleted at
N.J.A.C. 8:33H-1.10(a), since referrals to such facilities rarely occur, and
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many acute care hospitals have psychiatric units; and (6) the requirements for five percent occupany by Supplemental Security Income (SSI)eligible individuals in comprehensive personal care homes should be
eliminated at N.J.A.C. 8:33H-1.10(n), in light of the grossly inadequate
SSI payment rate. The latter comment was also submitted by Sunrise
Retirement Homes and Marriott Corporation. They contend that the
five percent SSI requirement could impact on the financial viability of
a project and prevent worthy facilities from converting to a CPCH.
RESPONSE: The Department declines to change the definition of
assisted living residences and comprehensive personal care homes. In
their present form, these definitions are the same as those contained
in the Licensing Standards at N.J.A.C. 8:36. To include a different set
of definitions in N.J.A.C. 8:33H-1.2 would increase confusion. Reference
to the Licensing Standards in the current definitions should guide interested parties to a fuller understanding of what may be "promised in
the facility's admission agreement."
The Department accepts the commenter's suggestions regarding the
definition of a "Statewide restricted admissions facility" and Class C
boarding homes' eligibility for conversion to a Comprehensive Personal
Care Home (N.J.A.C. 8:33H-1.10(c)4). The rules have been modified
accordingly.
The Department declines to eliminate the 20-bed addition limit on
new comprehensive personal care home beds (NJ.A.C. 8:33H-1.1O(d».
Facilities desiring to add a larger number of beds (or units) may receive
approval for an unlimited number of new assisted living residence units
(see NJ.A.C. 8:33H-1.10(d)Ii). It is the Department's position that the
apartment-style design features of assisted living residences are integral
to the concept of assisted living and are therefore preferable to the more
facility-style living environment of comprehensive personal care homes.
For this reason, assisted living residence construction is encouraged,
while expansion of comprehensive personal care homes is somewhat less
desirable.
The Department also declines to eliminate the reference to transfer
agreements with State, county, or private psychiatric hospitals. While the
commenter observes that referrals to such facilities rarely occur, it is
the Department's hope that these transfer agreements will work in the
other direction, providing access to alternative placements for discharged
psychiatric patients.
The Department acknowledges the commenters' concerns about the
financial impact of the five percent SSI occupancy requirement for
comprehensive personal care homes, but maintains that the requirement
is a fair, very modest way to assure access to care for the SSI-eligible
population. The Departments of Health and Human Services are working
collaboratively to institute the residential health care facility rate of SSI
payment for comprehensive personal care homes, given that the
minimum level of nursing care and other services is comparable in these
two facilities. Thus Class C boarding homes with SSI residents will benefit
financially from converting to a CPCH, as they do currently from converting to a RHCF; RHCF operators, in turn, would not lose their current
level of payment from SSI recipients after converting to a CPCH.
However, the Department agrees to add a qualifying statement at
N.J.A.C. 8:33H-1.10(n)2 to stipulate that if the level of SSI payment for
comprehensive personal care homes is ultimately set at a level below
the rate for residential health care facilities, the five percent SSI occupancy requirement will not be implemented.
COMMENT: Sunrise Retirement Homes and Marriott Corporation
(jointly submitted comments) recommend that the definitions at N.J.A.C.
8:33H-1.2 be consistent with the definitions in the licensing standards
at N.J.A.C. 8:36. They request that the definition of a comprehensive
personal care home be amended to delete reference to a maximum of
two residents per room. In N.J.A.C. 8:33H-1.8(b)2, an unimplemented
assisted living residence should be defined as "not yet under construction." The commenter recommends that N.J.A.C. 8:33H-1.10(c)I, 2, and
4 be amended to include "under construction" as an indicator of whether
a residential health care facility and/or Class C boarding home should
be eligible for conversion to a comprehensive personal care home
(CPCH).
RESPONSE: All definitions which are contained in both N.J.A.C.
8:33H and NJ.A.C. 8:36 have been reviewed and are consistent with
one another. With regard to the CPCH definition, the Department does
not agree to delete the two-person per room limitation. Comprehensive
personal care homes will be conversions of existing buildings that will
have to meet square footage requirements which are significantly less
stringent than those for an assisted living residence. Consistent with the
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values of assisted living, the two-person limitation is intended to provide
a greater level of resident privacy and to reduce the institutional quality
of CPCHs.
In regard to N.J.A.C. 8:33H-1.8(b)2, the interpretation of whether a
project is implemented will be governed by the provisions of N.JA.C
8:33; specifically, N.J.A.C. 8:33-3.1O(a) Ii. The latter indicates that a
project is implemented when it is "approved and/or licensed by the
Department's Division of Health Facilities Evaluation and Licensing."
This interpretation is subject to less ambiguity and inconsistency of
application than the commenter's recommended definition, "under construction."
The Department accepts the commenter's recommendation to include
Class C boarding homes which are under construction at the time the
rules become effective. This will assure parity with residential health care
facilities which are Certificate of Need (CN)-approved. However, it is
redundant and therefore unnecessary to specify, as the commenter has
suggested, that RHCFs may be "under construction," since new RHCFs
may only be under construction if they have CN-approval.
COMMENT: Kessler Institute for Rehabilitation is concerned about
the definition of "nursing home-level of care" in N.J.A.C 8:33H-1.2.
Inclusion of references to "severe impairments" and "rehabilitative
services" creates ambiguity in the distinction between comprehensive
rehabilitation and nursing home-levels of care. This will lead to a duplication of services at a very high cost to the unsuspecting public.
RESPONSE: The definition of "nursing home-level of care" contained
in N.J.A.C 8:33H-1.2 is used in the context of this rule to differentiate
between residents who are essentially independent or who require a
lower level of supportive services and those who are so severely impaired
as to require "nursing home level care." The concept is a critical one
in this rule, because Assisted Living Residences and Comprehensive
Personal Care Homes are intended to serve in many cases as a substitute
for nursing facility placement for people who require long-term care.
The definition in N.J.A.C 8:33H-1.2 was developed, and is currently
utilized, by the Department of Human Services' Division of Medical
Assistance and Health Services. It is consistent with the Licensing Standards for Long-Term Care Facilities (N.J.A.C. 8:39), including the requirements for rehabilitative services (see N.J.A.C 8:39-37).
COMMENT: The Center for Hope Hospice recommends that a definition of "hospice" be included (including recommended text), and that
the definition of a "comprehensive personal care home" be modified
to exempt inpatient hospices from the requirement for lockable doors
on residential unit entrances. At N.J.A.C. 8:33H-1.1O, the commenter
requests an addition to explain the circumstances under which the
Department of Health would encourage the establishment of inpatient
hospices licensed as comprehensive personal care homes.
RESPONSE: The Department accepts the commenter's suggestion
that a definition of "hospice" be added for clarification at N.J.A.C
8:33H-1.1O(a). The Department does not, however, choose to define
"hospice" in the manner suggested by the commenter, choosing instead
to define hospice in a more global way. The service to the person is
the same, no matter where the person resides. The Department has also
clarified N.J.A.C 8:33H-1.1O(a) to reflect the purpose of the chapter.
With regard to lockable doors, the Department respectfully declines to
include an exemption for hospices within the definition of a comprehensive personal care home. However, Certificate of Need applicants
may request a waiver from specific physical plant requirements, if they
can demonstrate that it is in the best interest of the client population
they plan to serve.
COMMENT: Mr. Harmon Hicks indicates that the definition of a
"Medicaid-eligible patient" mislabels persons who are above the income
cap and therefore denied Medicaid coverage and confuses the issue of
protection of community spouses who cannot receive benefits under the
spousal impoverishment protection law. It is not clear that savings to
the State effected through home and community-based alternatives
proposed by DOH will exceed the cost to the patient's family due to
the denial to the community spouse of his or her legal income and asset
protection under Medicaid law.
RESPONSE: Medicaid-eligible patients receiving Medicaid-waivered
home and community based services are protected by spousal impoverishment protection laws. However, as the commenter states,
persons on General Assistance who do not qualify for Medicaid due to
income in excess of established caps are not protected by these laws.
The commenter's suggestion would require legislative change in the
spousal impoverishment protection law. This is outside the purview of
the Department of Health in proposing amendments to N.J.A.C 8:33H.

In any case, the broad definition of a Medicaid-eligible patient which
is contained in this rule has the effect of promoting and extending access
to long-term care services for people who receive General Assistance.
COMMENT: The Department of Human Services' Division of Mental
Health and Hospitals (DMH&H) raised a question about how the
conversion of residential health care facilities to comprehensive personal
care homes will affect beds which have previously been reserved, through
the Certificate of Need process, for occupancy by patients referred from
State and county psychiatric hospitals.
RESPONSE: Per N.J.A.C. 8:33H-l.l0(n), converting facilities will be
required to maintain their existing residents who are former psychiatric
patients. Furthermore, all facilities converting to comprehensive personal
care homes will be subject to a requirement of at least five percent
Supplemental Security Income-recipient occupancy, and half of these
placements will be reserved for former psychiatric patients.
Summary of Agency-Initiated Changes:
The public comments regarding N.J.A.C. 8:36 included many questions
about the Department's wilingness to grant waivers from the physical
plant standards for assisted living residences and comprehensive personal
care homes, particularly with regard to the environmental needs of a
special client population (for example, people with severe Alzheimer's
Disease). The Department is concerned that some physical plant waivers
could result in an environment which is not compatible with the values
and philosophy of assisted living and which does not promote an improved quality of life for residents. Therefore, the Department will make
decisions about plant waiver requests during the Certificate of Need
process. To assure consistency between the proposed rules and the
Licensing Standards at N.J.A.C 8:36, a paragraph addressing physical
plant waivers is added at N.J.A.C 8:33H-1.8(d)2 and N.J.A.C
8:33H-l.l0(e)1. This provision is also included at N.J.A.C. 8:36-2.7(e).
(See notice of adoption published elsewhere in this issue of the New
Jersey Register.)
Full text of the adoption follows (additions to the proposal indicated in boldface with asterisks *thus*; deletions indicated in
brackets with asterisks *[thus]*):
8:33H-1.1 Scope and purpose
(a) The purpose of this chapter is to set forth Certificate of Need
and related planning requirements for long-term care services.
(b) (No change.)
(c) The rules contained in this chapter address the Certificate of
Need requirements for the following categories and types of
facilities, as they are defined in N.J.AC 8:33H-1.2:
1. Nursing homes;
2. Comprehensive personal care homes;
3.-4. (No change.)
5. Assisted living residences;
6.-7. (No change.)
Recodify existing (e) through (h) as (d) through (g) (No change
in text.)
8:33H-1.2 Definitions
The following words and terms, when used in this chapter, shall
have the fOllowing meanings, unless the context clearly indicates
otherwise.
"Aging in place" means a process whereby individuals remain in
their living environment despite the physical and/or mental decline
and growing needs for supportive services that may occur in the
course of aging. For aging in place to occur, services are added,
increased, or adjusted to compensate for the person's physical and/
or mental decline.
"AIDS Community Care Alternatives Program" or "ACCAP"
means a Medicaid Federal waiver program which offers all Medicaid
services plus special home and community-based services, including
case management, to persons who are financially eligible and
diagnosed as having AIDS. At a minimum, the person must meet
the nursing facility level of care criteria and be maintained in the
community at a cost that is no greater than the cost to Medicaid
for institutional care.
"Alternate family care" means a contractual arrangement between
a client, an alternate caregiving family, and a sponsoring agency
whereby no more than two individuals in need of long-term care

NEW JERSEY REGISTER, MONDAY, DECEMBER 20, 1993

(CITE 25 N.,J.R. 6033)

You're viewing an archived copy from the New Jersey State Library.

HEALTH

ADOPTIONS

receive room, board, and care in the private residence of a nonrelated family that has been trained to provide the necessary caregiving.
"Assisted living" means a coordinated array of supportive personal
and health services, available 24 hours per day, to residents who
have been assessed to need these services, including residents who
require formal long-term care. Assisted living promotes resident selfdirection and participation in decisions that emphasize independence, individuality, privacy, dignity, and homelike surroundings.
"Assisted living residence" means a facility which is licensed by
the Department of Health, in accordance with N.J.A.C. 8:36, to
provide apartmtmt-style housing and congregate dining and to assure
that assisted living services are available when needed, to four or
more adult persons unrelated to the proprietor. Apartment units
offer, at a minimum, one unfurnished room, a private bathroom,
a kitchenette, and a lockable door on the unit entrance.
"Commissioner" means the State Commissioner of Health.
"Community Care Program for the Elderly and Disabled" or
"CCPED" means a Medicaid-funded, Federally waivered program
offering all Medicaid services plus special home and communitybased services, including case management to persons who meet
specific medical and financial nursing facility eligibility criteria. At
a minimum, the person must meet the nursing facility level of care
criteria and be maintained in the community at a cost that is no
greater than the cost to Medicaid for institutional care.
"Comprehensive personal care home" means a facility which is
licensed by the Department of Health, in accordance with N.J.A.C.
8:36, to provide room and board and to assure that assisted living
services are available when needed, to four or more adults unrelated
to the proprietor. Residential units in comprehensive personal care
homes house no more than two residents and have a lockable door
on the unit enltrance.
"Continuing c:are retirement community" means the provision of
lodging and nursing, medical, or other related services at the same
or another location to an individual pursuant to an agreement
effective for the life of the individual or for a period greater than
one year, including mutually terminable contracts, and in consideration of the payment of an entrance fee with or without other
periodic charges. A fee which is less than the sum of the regular
periodic charges for one year of residency is not considered an
entrance fee. For Certificate of Need exemption purposes, a new
or proposed community which will have fewer than four independent
living units per nursing facility bed, or an existing community which
proposes to construct additional nursing facility beds which will be
utilized by persons who have not paid the entrance fee, is not a
continuing care retirement community.
"Deficiency" means a finding or findings by the Department of
Health that a facility is not in compliance with applicable State
licensure requirements and/or Federal requirements for a health
care facility. A deficiency remains valid unless overruled by the
Commissioner of Health or a judicial appeal process.
*"Hospice" means a program of palliative and supportive services
provided to terminally ill persons and their families in the form
of physical, pSJ'chological, social, and spiritual care.*
"Nursing home-level care" means care provided to individuals who
have chronic medical condition(s) resulting in moderate to severe
impairments in physical, behavioral, cognitive, and/or psychosocial
functioning. The need for nursing home-level care and services is
determined by a registered nurse and identified in a plan of care,
in accordance with N.J.A.C. 8:36-7.1 "Nursing home-level care"
includes, but is not limited to, partial or total assistance with activities
of daily living (for example, bathing, dressing, eating, toileting,
mobility), assistance with self-administering or administration of
medications, and provision of treatments and periodic reassessments
as directed by Ithe plan of care. It may also include the provision
of physiotherapy, occupational therapy, therapeutic counseling, and
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other rehabilitative services as indicated by the individual's medical
condition.
"Statewide restricted admissions facility" means a non-profit nursing home owned and operated by a *reiigious 01'* fraternal organization that serves only members of that organization and their immediate families.
*[AGENCY NOTE: N.J.A.C. 8:33H-1.3 is recodified as N.J.A.C.
8:33H-1.20.]*
8:33H-1.20 Relationship between licensure and certificate of need
requirements
(a) The provisions of NJ.A.C. 8:39, Licensing Standards for LongTerm Care Facilities, N.J.A.C. 8:43, Manual of Standards for
Licensure of Residential Health Care Facilities, and NJ.A.C. 8:36,
Standards for Licensure of Assisted Living Residences and Comprehensive Personal Care Homes, are hereby incorporated by reference. Applicants receiving certificate of need approval under the
provisions of this chapter shall comply with all applicable licensing
requirements of N.J.A.C. 8:39, N.J.A.C. 8:36, and N.J.A.C. 8:43.
8:33H-1.3 "Window of opportunity" approach to planning longterm care alternatives
(a) Notwithstanding other provisions of this chapter, and in the
interest of stimulating the development of new long-term care
alternatives, the Department of Health hereby effectuates an 18month "window of opportunity," during which applicants for assisted
living residences and comprehensive personal care homes may file
a Certificate of Need application which shall receive an expedited
review. Applications submitted during this time shall be reviewed
in accordance with the pertinent requirements set forth in this
chapter, but shall not be subject to a need methodology.
1. The "window of opportunity" shall commence on *[the date
these rules become effective; that is, the date the adopted rules are
published in the New Jersey Register]* *December 20, 1993*.
2. Prior to the conclusion of the 18 month "window of opportunity" on *[(insert date upon adoption)]* *June 20, 1995*, the Department shall propose a new need methodology for all long-term care
services and new criteria for a full competitive Certificate of Need
review process for assisted living residences and comprehensive
personal care homes. Effective at the conclusion of the "window of
opportunity," the expedited review process for these facilities will
no longer be available.
3. At such time as the Department of Health adopts licensing
standards for alternate family care programs, as defined at N.J.A.C.
8:33H-1.2, the Department shall also adopt amendments to this
chapter to effectuate a "window of opportunity," during which applicants for alternate family care programs may file a Certificate of
Need application which shall receive an expedited review.
8:33H-l.4

Role of counties, Local Advisory Boards, and the State
in long-term, care planning
(a) (No change.)
(b) In each county where there is a projected need for new longterm care placements in accordance with the methodology specified
in N.J.A.C. 8:33H-1.5, the Long-Term Care Committee shall
formulate a proposal specifying the mix of options and the number
of placements of each type that are to be developed in the county.
Options shall be:
1.-2. (No change.)
3. Comprehensive personal care homes;
Recodify 5-6 as 4-5 (No change in text.)
(c) (No change.)
(d) The Local Advisory Board shall make a determination as to
whether each county's placement mix proposal and the process
whereby it was developed by the county Long-Term Care Committee
comply with all applicable requirements contained in this chapter.
1.-2. (No change.)
3. In the event that a county has not developed a placement mix
proposal which is accepted by the Local Advisory Board within the
time frame stipulated in (c) above, a "default" proposal shall be
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developed and implemented for the county by the State Health
Planning Board. Options available in the default mix proposal shall
be:
i.-ii. (No change.)
Recodify iv-vas iii-iv (No change in text.)
(e)-(m) (No change.)
8:33-1.5 Projection of need for long-term care placements
(a)-(c) (No change.)
(d) The formula for computing the number of long-term care
placements needed shall be as follows:
1. (No change.)
2. From each county's total computed in (d)1 above, subtract the
county's current inventory of long-term care placements, which shall
include the following:
i. (No change.)
ii. Home and community-based service waiver slots, including
those currently available to the county and those which have been
requested in the county's placement mix proposal, accepted in accordance with NJ.A.C. 8:33H-1.4-(c)l;
iii. (No change.)
iv. Alternate family care placements, including those currently in
use and those which have been requested in the county's placement
mix proposal, accepted in accordance with 8:33H-1.4;
v. Licensed and Certificate of Need-approved assisted living
residence units; and
vi. Licensed and Certificate of Need-approved comprehensive
personal care beds.
3. (No change.)
(e) (No change.)
8:33H-1.6 Pediatric long-term care
(a)-(c) (No change.)
8:33H-1.8 Assisted living residences
(a) The applicant for an assisted living residence or for an addition to an existing, licensed assisted living residence shall submit
a Certificate of Need application for expedited review, in accordance
with the applicable provisions of N.J.A.C. 8:33.
(b) The applicant shall provide a description of his or her
professional track record, as it pertains to the ability to implement
and operate high quality assisted living residences. The description
shaH include, but not be limited to, the applicant's experience serving
an elderly/disabled population, history of compliance with applicable
regulatory requirements, fiscal viability, and record of timely, successful implementation and management of previous
projects.
1. Applicants who own, operate, or manage any licensed health
care facilities in New Jersey or other states shall have their track
record evaluated in accordance with the requirements in N.J.A.C.
8:33H-1.l4.
2. To minimize the problem of "paper beds" (that is, approved
but unimplemented facilities) and to facilitate the establishment of
high quality assisted living providers, and notwithstanding the
provisions of N.J.A.C. 8:33H-1.12(f), no more than three Certificate
of Need approvals for unimplemented assisted living residences may
be held by any applicant at any point in time.
(c) The applicant shall provide a description of the proposed
assisted living services and a plan for how these services will be
provided in the facility, in accordance with the licensing requirements
at N.J.A.C. 8:36. The plan shall include, but not be limited to, a
description of staff roles and responsibilities, staff orientation and
training regarding assisted living concepts, and resident orientation
and education regarding available services.
(d) The applicant shall provide a description of the proposed
physical plant, including the square footage for each common area
and square footage per residential unit. The applicant shall specify
how the architectural design will promote the essential elements of
assisted living, including privacy, active independence, autonomy,
and a homelike environment. Furthermore, the applicant shall indicate how the physical plant will facilitate the care of residents with
common long-term care problems such as reduced mobility, incontinence, and dementia.

1. An existing building or health care facility may be considered
for approval as an assisted living residence, provided that the
proposed structure is or will be in substantial compliance, as determined by the Department of Health, with all applicable physical
plant requirements contained in N.J.A.C. 8:36.
*2. All requests for waivers to the physical plant requirements
in N,J.A.C. 8:36-3 shall be fully explained, justified, and approved
in accordance with N,J.A.C. 8:36-2.7, as part of the certificate of
need application.*
(e) The applicant shall provide a description of the community
in which the proposed assisted living residence will be located and
a demographic analysis of the facility's target population. The applicant shall provide supporting documentation to show that the facility
will be affordable given the socio-economic status of the target
population, and that financially viable occupancy rates can be
achieved given the size of the proposed facility in relation to the
size and demographic characteristics of the target population.
(f) The applicant shall submit a draft copy of the resident service
contract, indicating proposed charges for room and board and all
levels of care and for all additional services not included in the
standard package rates. This contract shall specify how and when
the resident will be notified of any change in charges.
(g) The application shall include a statement of the applicant's
commitment to assuring access to assisted living for individuals with
nursing home-level care needs, as defined in NJ.A.C. 8:33H-1.2.
Within 36 months after licensure, at least 20 percent of the facility's
residents shall be individuals with nursing home-level care needs.
This percentage shall be computed based on the number of resident
days per calendar year and may include direct admissions as well
as maintained residents with nursing home-level care needs. The
facility shall report this information to the Department of Health
by April 15 of each year for the prior calendar year.
(h) In order to assure two-way access to care between hospitals
and the assisted living residence, the applicant shall maintain signed
referral and/or transfer agreements with at least two New Jersey
hospitals, including at least one State, county, or private psychiatric
hospital. At the time of initial licensure, the facility shall sign and
subsequently maintain these written agreements.
(i) Certificate of Need applications submitted subsequent to the
time that Medicaid reimbursement for assisted living residences
becomes generally available shall include a statement of commitment
to provide access and continuity of care for Medicaid-eligible patients, including former psychiatric patients, who need nursing home
level care.
8:33H-1.1O Comprehensive personal care homes
(a) In order to improve the utilization of readily available residential health care and "Class C" boarding home beds, to give current
residents of these facilities the opportunity to age in place, and to
improve access to care for many hospitalized patients and others
who need long-term care placements, the Department shall give
consideration to the conversion of residential health care facilities
and "Class C" boarding homes to comprehensive personal care
homes. The Department aims to preserve and promote the residential atmosphere of these settings, while enhancing the level of care
and services they may provide, in accordance with the licensure
standards at N.J.A.C. 8:36. *Furthermore, in the case of hospice,
the Department aims to promote the establishment of comprehensive personal care homes to serve terminally ill persons who
lack adequate caregiving support to meet their needs while residing
at home.*
(b) The applicant for a comprehensive personal care home shall
submit a Certificate of Need application for expedited review, in
accordance with the applicable provisions of N.J.A.C. 8:33.
(c) Eligibility for conversion to a comprehensive personal care
home shall be open exclusively to the following:
1. Freestanding residential health care facilities which were either
licensed or Certificate of Need-approved on or before *[the date
that these rules become effective]* *December 20, 1993*;
2. Residential health care beds located within a long-term care
facility that was licensed or Certificate of Need-approved on or
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before *[the date that these rules become effective]* *December 20,
1993*;
3. Licensed long-term care beds; and
4. "Class C" boarding homes which were licensed *or under
construction* on or before *[the date that these rules become
effective]* *De(:ember 20, 1993*.
(d) Eligibility for the construction of new comprehensive personal
care beds shall be open exclusively to the following:
1. Existing comprehensive personal care homes and existing
facilities proposing conversion to a comprehensive personal care
home that wish to add a limited number of beds. Within any five
year period commencing at the time of licensure, the new construction of no more than 20 beds as an addition to an existing or
proposed comprehensive personal care home may be considered for
Certificate of Need approval.
i. Applicants who wish to add more than 20 beds shall apply for
approval as an assisted living residence.
2. Hospice programs which have been Medicare-certified for at
least 12 consecutive months. If approved, the facility shall be constructed using the current New Jersey Uniform Construction Code,
Use Group 1-1, which is applicable for residential health care
facilities.
i. As a condition of Certificate of Need approval, the facility shall
be occupied exdusively by patients who are eligible for hospice
services.
ii. The facility shall contain no more than 20 comprehensive
personal care beds at project completion.
(e) Only applications proposing the conversion of facilities which
are capable of meeting the physical plant standards for licensure
as a comprehensive personal care home, in accordance with N.J.A.C.
8:36, shall receive consideration for approval to convert to comprehensive personal care.
*1. All requests for waivers to the physical plant requirements
in N..J.A.C. 8:36-3 and 8:36-17 shall be foUy explained,justified, and
approved in a(:cordance with N..J.A.C. 8:36-2.7, as part of the
certificate of need application.*
(f) Only applJications proposing either conversion of the facility's
entire complemc~nt of beds, or conversion of one or more separate
and distinct units, wings, floors, or areas within the facility, shall
receive consideration for approval to convert to comprehensive
personal care.
(g) With regard to the facility's physical plant (for example, corridor widths, room size, handicap accessibility), the applicant shall
identify the facility's capacity and limitations for meeting the needs
of those residents who may require nursing home-level care. In this
context, the applicant shall identify how and whether residents with
common long-term care problems such as reduced mobility, incontinence, and dementia can safely and effectively be accommodated
in accordance with the licensing standards at N.J.A.C. 8:36.
1. Comprehensive personal care homes shall have no more than
two residents per bedroom. Applicants shall propose the conversion
of that number of beds which will result in no more than two
residents per room. If the facility has bedrooms with more than two
occupants, the applicant shall propose a plan to achieve occupancy
of no more than two residents per room in the comprehensive
personal care b,~ds.
(h) Applicants proposing the conversion of an existing, licensed
residential health care facility or "Class C" boarding home shall
provide a description of the facility, its current services, staff
qualifications, the community in which it is located, linkages with
other community agencies, residents' demographics (for example,
age, race/ethnicity, payer mix), and recent occupancy data.
(i) The applieant shall provide a description of the proposed
comprehensive personal care program and a plan for how it will
be implemented in the facility, in accordance with the licensing
requirements at N.J.A.C. 8:36. The plan shall include, but not be
limited to, a description of new staff roles and responsibilities, staff
orientation and training regarding assisted living concepts, resident
orientation and education regarding new services to be provided,
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as needed, and specific changes in the operation of the facility which
will be necessary to comply with the licensure standards for comprehensive personal care homes.
G) Applicants who own, operate, or manage any licensed health
care facilities in New Jersey or other states shall have their track
record evaluated in accordance with the requirements in N.J.A.C.
8:33H-1.14.
(k) The applicant shall submit a draft copy of the resident service
contract, indicating proposed charges for room and board and all
levels of care and all additional services not included in the standard
package rates. This contract shall specify how and when the resident
will be notified of any change in charges.
(I) In order to assure two-way access to care between hospitals
and the comprehensive personal care home, the applicant shall
submit copies of signed referral and/or transfer agreements with at
least two New Jersey hospitals, including at least one State, county,
or private psychiatric hospital.
(m) Certificate of Need applications submitted subsequent to the
time that Medicaid reimbursement for comprehensive personal care
homes becomes generally available shall include a statement of
commitment to provide access and continuity of care for Medicaideligible patients, including former psychiatric patients, who need
nursing horne level care.
(n) In converting to a comprehensive care horne from a residential
health care facility or Class C boarding home, the facility shall
maintain its existing residents who are Supplemental Security Income-eligible recipients and former psychiatric patients. On an ongoing, annual basis, at least five percent of the facility's residents shall
be Supplemental Security Income-eligible recipients, at least half of
whom shall be former psychiatric patients. This percentage shall be
computed based on the number of resident days per calendar year.
The facility shall report this information to the Department of
Health by April 15 of each year for the prior calendar year.
1. In the event that the facility's Supplemental Security Incomeeligible residents develop the need for nursing home level care, as
defined at N.J.A.C. 8:33H-1.2 and determined by Medicaid's preadmission screening process at N.J.A.C. 10:63, the facility shall
maintain these residents in accordance with the licensing standards
at N.J.A.C. 8:36, subject to the facility's discharge criteria in accordance with N.J.A.C. 8:36-4.1(d), provided that Medicaid reimbursement is available. However, if Medicaid reimbursement is not
available, the facility shall make all necessary arrangements to transfer the person to a nursing home.
*2. In the event that the Supplemental Security Income (SSI)
payment rate for comprehensive personal care homes is set at a
level below the SSI payment rate for residential health care facilities,
the five percent occupancy requirement for SSI-eligible residents in
(n) above shall not take effect. However, comprehensive personal
care homes shall maintain their existing residents who are Supplemental Security Income-eligible, as required in (n) above.*
8:33H-1.12 Residential health care facilities
(a) An applicant proposing a new residential health care facility
shall submit a Certificate of Need application for expedited review,
in accordance with the applicable provisions of N.J.A.C. 8:33. The
applicant shall comply with the applicable utilization requirements
for Supplemental Security Income recipients and former psychiatric
patients, in accordance with 8:33H-1.15.
8:33H-1.13

Conversion or elimination of licensed or Certificate of
Need approved beds or services
(a) Applicants proposing to convert any licensed beds shall submit
schematic plans with a floor layout of the facility, illustrating how
the proposed conversion will be accomplished. In order to assure
that the bed conversion can be implemented in accordance with
health facility construction standards, it is recommended that applicants consult with the Department's Office of Health Facilities
Construction Services in the Division of Health Facilities Evaluation,
prior to submitting a certificate of need application. Applications
for bed conversions that are submitted without schematic plans shall
be deemed incomplete.
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(b) Applicants for the conversion of residential health care beds
to long-term care beds shall document a commitment to enabling
current residents to continue occupying their assigned beds until or
unless a permanent relocation placement is requested by the resident.
1. (No change.)
(c)-(e) (No change.)
(f) Certificate of Need applications proposing the conversion of
residential health care beds to long-term care beds shall meet the
following requirements:
1.-3. (No change.)
(g) (No change.)
(h) (No change in text.)
8:33H-1.14 Quality of care and licensure track record requirements
for long-term care, assisted living residences,
comprehensive personal care homes, and residential
health care facilities
(a) (No change.)
(b) Applicants shall demonstrate the capacity to provide a quality
of care which meets or surpasses the requirements contained in the
applicable licensing standards for the facility. Evidence of the capacity to provide high quality care shall include (b)1 below and may
also include (b)2 through 4 below:
1. A satisfactory record of compliance with licensure standards
in existing health care facilities which are owned, operated, or
managed, in whole or in part, by the applicant. This shall include
reports issued by licensing agencies from other states, as well as from
the Department;
2.-4. (No change.)
(c)-(d) (No change.)
(e) In evaluating track record, the Department may consider any
evidence of noncompliance with applicable licensure and certification requirements provided by an official state licensing and/or
certification agency in any state outside of New Jersey, or any official
records from any agency of the State of New Jersey indicating the
applicant's non-compliance with the agency's licensure or certification requirements in a facility the applicant owned, operated, or
managed in whole or in part.
1. It is the responsibility of the applicant to contact all relevant
licensing and certification agencies in all other states where the
applicant owns, operates, or manages facilities, in order to secure
letters or other documentation from them attesting to the track
record of the applicant in those states. This documentation shall be
submitted by the applicant as part of the Certificate of Need application.
(f)-(i) (No change.)
8:33H-1.18 Location of facilities
(a) The applicant shall describe the proposed site of a project
and the immediate surrounding community, identifying how the site
is currently zoned and providing a time table for securing any and
all necessary zoning and land use approvals. The construction of new
or replacement facilities proposed to be located on sites which are
currently zoned for heavy industrial use shall not be approved.
1. Applicants should not enter into costly land use or zoning
approval procedures prior to receiving an approved Certificate of
Need.
(b) (No change.)
(c) The applicant for a new facility shall describe the availability
to the proposed site of all necessary utilities. Where utilities are not
already available at the proposed site, the applicant shall provide
a timetable and detail the costs for obtaining these utilities.
(d) The applicant shall identify the proposed facility's proximity
to any potential source of adverse environmental conditions.
Facilities shall be located so as to prevent exposure of residents to
adverse environmental conditions which might hamper or interfere
with their care, including excessive noise levels, offensive odors, or
unsightly physical surroundings.

(8)
HEALTH FACILITIES EVALUATION AND LICENSING
Standards for Licensure of Assisted Living
Residences and Comprehensive Personal Care
Homes
Adopted New Rules: N.J.A.C. 8:36
Proposed: August 16, 1993 at 25 NJ.R. 3734(a).
Adopted: November 23, 1993 by Bruce Siegel, M.D., M.P.H.,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).
Filed: November 24,1993 as R.1993 d.672, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).
Authority: N.J.S.A. 26:2H-l et seq., specifically 26:2H-5.
Effective Date: December 20,1993.
Expiration Date: December 20, 1998.
Summary of Public Comments and Agency Responses:
The proposed new rules were published on August 16, 1993. Sixteen
letters of comment were received during the comment period which
closed on September 15, 1993. An additional nine letters of comment
were received after September 15. In developing these responses the
Department considered all comments received regardless of date. Comment letters were received from Monmouth County Office of Social
Services; Eric S. Martindale, Jr.; Salem County Long Term Care Committee; Collingswood Manor; Philip D. Sloane, M.D., Professor, Department
of Family Medicine, University of North Carolina; Visiting Nurses Association (VNA) of Southern New Jersey; New Jersey Hospice Organization; New Jersey Department of Community Affairs, Division of Codes
and Standards; Marriott Corporation and Sunrise Retirement Homes
and Communities; State Board of Nursing; New Jersey Department of
Human Services, Division of Mental Health and Hospitals; New Jersey
Association of Non-Profit Homes for the Aging (NJANPHA); Bergen
Pines County Hospital; IDEAS; Manor Health Care Corporation; Andrew Cohen, Esq; The Union County Long Term Care Task Force; The
Center for Hope Hospice; Dr. Solomon Goldberg; New Jersey Association of Health Care Facilities; Essex County Long Term Care Task Force;
Gloucester County Long Term Care Committee; Burlington County
Long Term Care Committee; the Region One Health Planning Advisory
Board; the Visiting Nurse Association of Sussex County; S1. Clare's/
Riverside Medical Center; and The United Methodist Homes of New
Jersey.
COMMENT: Many commenters expressed their strong support of the
goals and concepts contained in the rules and the "thoughtfulness that
went into their development." IDEAS noted that the rules represented
"a commitment to ensuring the highest quality of life, in addition to
quality of care, a combination not found in many other states." United
Methodist Homes stated "that the orientation towards reduction in
regulation will enhance the quality of the service that is provided and
promote local initiative to identify a variety of ways in which the quality
of life for frail seniors can be improved."
RESPONSE: The Department appreciates these many comments and
acknowledges the efforts of the volunteers who participated in the
Assisted Living Licensure Work Group and advised staff over many
months regarding these rules.
COMMENT: Several commenters expressed concern that the
proposed rules were "too stringent" or "too restrictive" and that assisted
living "Should not be regulated as stringently as a traditional medical
model facility." However, these commenters offered no specific revisions
to the rules.
RESPONSE: N.J.A.C. 8:36, as proposed, is significantly less stringent
and more flexible than the licensing standards for any other health care
facility in New Jersey. Thus, the Department disagrees with the
generalization made by these commenters and believes that the proposed
revisions noted below will clarify the extent of provider flexibility and
initiative offered by these rules.
COMMENT: Mr. Martindale asked that a number of clarifying statements be added to the rules clearly encouraging the conversion of
apartment buildings into assisted liVing facilities.
RESPONSE: The rules at this time intentionally do not address the
provision of assisted living services in apartment buildings. Apartments
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developed with Department of Housing and Urban Development funds
may not becomt: licensed health care facilities. The Department will
continue to work with the Assisted Living Licensure Work Group to
investigate how best to provide assisted living in non-licensed apartments
and what, if any, additional regulations may be appropriate.
N,J.A.C. 8:36-1.3 Definitions
COMMENT: The Center for Hope Hospice recommends that the
term "hospice" be defined, and suggested a definition for the term.
RESPONSE: Proposed NJ.A.C. 8:36-17.1(b) permits hospice programs to apply for licensure as comprehensive personal care homes.
Thus, the Department accepts this comment and has included a definition of the term as requested.
COMMENT: Collingswood Manor, Marriot/Sunrise, NJANPHA, and
the United Methodist Homes each requested that a sentence be added
to the definition of a "health care service" to clarify that the administration of a medication, in and of itself, did not constitute a health care
service.
RESPONSE: The Department agrees that the administration of
medications, by itself, does not constitute a health care service. This
clarification is more appropriately made, and has been made, under
Pharmaceutical Services, at NJ.A.C. 8:36-9.3 as a new subsection (a).
The administration of medication is either accomplished by a nurse, or
delegated by that nurse to a licensed practical nurse or home health
aide who is under that nurse's supervision, in accordance with the
Nursing Practices Act.
COMMENT: Marriott/Sunrise requested that the definition of a "comprehensive personal care home" be revised to delete the prohibition
against housing more than two individuals in a residential unit. The
commenters note that there is not a similar prohibition for assisted living
residences.
RESPONSE: The Department does not agree with the suggestion to
delete this requirement. Comprehensive personal care homes will be
conversions of existing buildings that will have to meet significantly less
stringent square footage requirements than those for an assisted living
residence. Additionally, these homes are not required to provide private
baths or kitchenettes. In these circumstances, it is appropriate to permit
only two individuals per unit so that the goals of independence, homelike surroundings, and privacy may be more readily met.
COMMENT: Marriott/Sunrise, NJANPHA and United Methodist
Homes commented on the definition of "personal care." They requested
that the following clarifying sentence be added: "Except as required by
these rules, personal care need not be provided by a personal care
assistant."
RESPONSE: The Department agrees that this is the intent of the rules
and has made the requested language addition.
COMMENT: Andrew Cohen noted that the definition of "assisted
living" was too broad and might "create some confusion as to which
types of facilities would be considered assisted living facilities." He
suggested deleting the reference to personal services, in the definition,
leaving only the term health care services.
RESPONSE: The Department disagrees with the comment. The definition is clear within the context of the entire rule. Perhaps more
importantly, the suggested revision would not indicate the true nature
of what assisted living means and would make it appear to reflect only
a medical model, contrary to the intent of these rules.
COMMENT: NJANPHA requested that a definition of a "continuing
care retirement community" be added to this section. They believe such
communities should be noted later in the rules and thus should be
included in the definitions.
RESPONSE: The Department agrees and has added the requested
definition.
N,J.A.C.8:36-1.5 Qualifications of the administrator
COMMENT: Marriott/Sunrise suggested that the qualifications be
expanded to require that at a minimum the administrator must be at
least 18 years of age and have high school diploma or equivalent.
NJANPHA requested that the reference in NJ.A.C. 8:36-1.5(b) to "assisted living concepts" be expanded by adding the phrase "and related
topics." This would allow greater flexibility and breadth in the programming for continuing education.
RESPONSE: The Department agrees these suggestions clarify the
intent of the rules and has made the recommended changes, which are
in keeping with the Department's requirements for other similar
facilities.
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N,J.A.C.8:36·1.7 Qualifications of licensed practical nurses
COMMENT: Marriott/Sunrise suggested that this section be deleted
since the rules do not require any staffing by licensed practical nurses.
RESPONSE: While the rules do not require any staffing by a licensed
practical nurse, the Department anticipates that some facilities may staff
with them. Thus, it is important to retain this section.
N,J.A.C.8:36-1.8 Qualifications of personal care assistants
COMMENT: Collingswood Manor, Marriott/Sunrise, NJANPHA, and
United Methodist Homes asked that provisions be made at N.J.A.C.
8:36-1.8(a) for a future third training alternative for personal care assistants. The suggested language is "Other training program approved by
the Department." They also asked for a new subsection (c) to be added
that would permit persons enrolled in a training program to perform
as a personal care assistant with certain limitations.
RESPONSE: The Department agrees that these are appropriate suggestions that clarify intent and has made the requested revisions.
N,J.A.C.8:36-1.11 Qualification of registered professional nurses
COMMENT: The State Board of Nursing suggested adding language
requiring that registered professional nurses employed in an assisted
living setting "document educational preparation or clinical practice
experience in caring for the geriatric client."
RESPONSE: The Department does not agree that the recommended
addition is necessary, as it is not currently mandated in either long term
care or residential health care services. A registered professional nurse
is trained and educated to perform nursing assessments and may do so
by virtue of holding a license. Additionally, not all residents in an assisted
living environment will be elderly. Thus, it is important that any nurse
working in this environment have expertise related to the population
of that environment. The Department will monitor resident outcomes
and believes there are sufficient safeguards in the rules to assure both
quality of care and quality of life.
N,J.A.C. 8:36·2.2 Application for licensure
COMMENT: Collingswood Manor, NJANPHA, and United
Methodist Homes suggested that subsection (c) be amended to permit
the facility to submit an alternative document indicating the scope of
the facility's services instead of its admission agreement. It was also
indicated that since these facilities will undergo at least an annual survey
when the agreement would be checked, the requirement for submitting
all revisions to the Department to review could be deleted. In addition,
it was suggested that this subsection not apply when a continuing care
retirement community (CCRe) contracts with its residents to provide
assisted living pursuant to a continuing care agreement, as this would
be requiring an additional agreement. However, the subsection would
apply whenever a CCRC provided assisted living to an individual who
is not a party to a continuing care agreement.
RESPONSE: The Department agrees these suggested revisions would
appropriately ease the paperwork requirements on facilities and has
made the requested changes.
COMMENT: Marriott/Sunrise and NJANPHA suggested that the intent of the phrase in parentheses in subsection (d) would be clarified
if the word "licensed" was inserted before "beds" and if the words
"maximum" and "available" were deleted.
RESPONSE: The Department agrees and has made the requested
revisions.
N,J.A.C. 8:36-3.4 Exit passageways and corridors
COMMENT: The Union County Long Term Care Task Force suggested increasing the minimum corridor width from 44 inches to 60
inches so that two wheelchairs could pass each other in the hallway.
RESPONSE: The Department does not agree with this suggestion.
The clear intent of these rules is to provide an environment as homelike
as possible. Thus, corridor widths (and lengths) should be kept as small
as possible. It is expected that the design of new assisted living residences
will provide for alcoves or other innovative designs so that two wheelchairs can navigate a corridor, although not necessarily side by side.
N,J.A.C. 8:36-3.8 Minimum unit size
COMMENT: The NJANPHA and the United Methodist Homes both
suggested that subsection (a) reference clear and usable floor area and
not just clear floor area. Additionally, they recommended that a vestibule
not be excluded from the calculation of the size of clear and usable floor
area since, depending on the design of the unit, vestibules may be usable
for furniture placement and the like.
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RESPONSE: The Department agrees with these recommended
changes and has revised the section accordingly, to add the word
"usable," which, in architectural terms, means spaces which are not used
for some other purpose, such as passage, or door clearance.
COMMENT: Manor Care suggested that the 150 square foot
minimum requirement at subsection (a) "is not optimal for the resident
suffering from a progressive disease such as dementia. From the perspective of a specialty provider, the requirement that resident units take on
an apartment-like atmosphere both in size and amenities over-invests
valuable resources in residents' private space, overlooking the need to
provide multiple, clustered activity spaces that maintain the familiarity
of a single family horne. In designing for dementia, the more fiscally
prudent approach would enable the provision of somewhat smaller resident bedrooms in conjunction with all support areas necessary to create
an appropriate homelike environment." The commenter asks that
language be modified to permit "latitude" in these rules for providers
to develop assisted living facilities for those with dementia. Marriott/
Sunrise suggested that a smaller square footage requirement may make
assisted living more affordable for low income persons.
RESPONSE: The proposed rules were developed keeping in mind
that some residents would be suffering from some form of dementia.
The resources used in developing these rules indicated that a good deal
of independence and privacy were not necessarily incompatible with the
care of persons with dementia. The term "specialty provider" used by
the commenter appears to indicate the commenter's concern that special
rules need to be developed to permit an assisted living-like environment
for population with specifically defined "special" needs. These rules are
not intended to address "special" needs, although the Department does
intend in the future to explore the need for specific rules or exemptions
to accommodate a defined "special" needs population. Thus, at this time,
it is not appropriate to modify the rules. However, it is the Department's
intent to promote as broad an array of assisted living environments as
possible. Any provider proposing the development of an assisted living
environment to exclusively and at all times serve a "special needs"
(including low income) population may request a waiver to the physical
plant requirements in accordance with N.J.A.C. 8:36-2.7. A new subsection (e) has been added there as a technical amendment to clarify the
Department's intent and to note that such waiver requests must also
be requested and approved through the certificate of need process.
COMMENT: Both IDEAS and the Center for Hope Hospice commented on subsection (c) which requires that residential units shall be
lockable by the occupants. The former suggested that this might not be
appropriate for cognitively impaired individuals, and the latter noted it
might not be appropriate for the terminally ill in a hospice setting.
IDEAS recommended that facilities be permitted a waiver from this
requirement, while the hospice suggested adding language that would
exempt a hospice program from it.
RESPONSE: The Department does not agree that any facility should
be automatically exempted from this requirement. The ability to lock
one's own door is central to the assisted living environment and in
promoting privacy. This may hold true even in a hospice setting.
However, facilities will be able to request a waiver from this provision
based on the nursing assessment and discussion with the resident and
resident's family.
N..J.A.C. 8:36-3.9 and 3.10 Toilets, baths, handwashing sinks and
kitchenettes
COMMENT: Dr. Sloane of the University of North Carolina, IDEAS,
Manor Care, Marriott/Sunrise, NJANPHA, and United Methodist
Homes commented on these two sections. Marriott/Sunrise, NJANPHA,
and the United Methodist Homes each suggested that only one
handwashing sink be required-not one each in the bathroom and
kitchenette. Dr. Sloane, IDEAS, and Manor Care each noted that the
various requirements regarding bathrooms and kitchenettes may not
always be appropriate for the cognitively impaired.
RESPONSE: The Department does not agree that sinks in both the
bathroom and kitchenette are unnecessary. Assisted living is to promote
as homelike an environment as possible. Virtually all homes have sinks
in both areas. From both aesthetic and infection prevention points of
view, it is not appropriate to expect toilet activities to occur in a kitchen
sink where food is prepared; or to expect kitchen activities to occur in
a bathroom sink.
In response to the other commenters, it has been noted previously
that the Department will consider physical plant waivers for those
providers who plan to exclusively serve a "special needs" population.

N..J.A.C. 8:36-3.11 Community space
COMMENT: IDEAS expressed concern that this section merely requires community space to be developed at 30 square feet per resident
and is not specific enough as to the kinds of space that must be
developed.
RESPONSE: This section is intentionally written as proposed in order
to provide the developer with as much flexibility as possible in facility
design. This remains the Department's intent and, thus, the rule is not
changed.
N..J.A.C.8:36-3.14 Administration and public areas
COMMENT: Both NJANPHA and the United Methodist Homes
recommend that subsections (g) and (h), related to examination/treatment rooms and an infirmary, be deleted. They believe these kinds of
areas are unnecessary in assisted living and that the kinds of care that
would be provided in such rooms would be more appropriately provided
in the resident's room.
RESPONSE: While the Department agrees that most, if not all,
resident care should be provided in the resident's room, that may not
always be possible. These kinds of rooms are not required but at the
provider's option. In that vein, they merely offer an additional design
flexibility for the provider.
N..J.A.C. 8:36-4.1 Types of services provided to residents
COMMENT: The State Board of Nursing asked that NJ.A.C.
8:36-4.1(a) state that the referenced "assessment" be done "only by a
registered professional nurse." The Board also requested that reference
to N.J.A.C. 13:37-6.2 regarding delegation of nursing tasks be added to
N.J.A.C. 8:36-4.1(c).
RESPONSE: Subsection (a) is correct as proposed. The "assessment"
noted in the subsection is to be used by the facility to provide or
coordinate appropriate care to the resident. Thus, an "assessment" might
be done by other than registered professinal nurses, such as a physician
or physical therapist. In regard to subsection (c), it is noted that the
requested citation is already more appropriately included at N.J.A.C.
8:36-9.3, Administration of medications. Subsection (c) is a general
requirement and also includes the requirement for supervision of the
self-administration of medications which does not fall under nurse delegation responsibilities.
COMMENT: Collingswood Manor, the Division of Mental Health and
Hospital (DMHH), IDEAS, Marriott/Sunrise, NJANPHA, the Region
One Health Planning Board, St. Clare'slRiverside Medical Center, Dr.
Sloane, the State Board of Nursing, Union County Long Term Care Task
Force, and the United Methodist Homes all commented on proposed
N.J.A.C. 8:36-4.1(d). The Division of Mental Health and Hospitals expressed concern that the phrase "moved from the facility" did not clearly
imply that the transfer was to a "more appropriate" facility.
IDEAS and Dr. Sloane noted that the reference in paragraph (d)4
to "simple decisions" was too vague. The Board of Nursing did not feel
that it was clear who made the decision to move the resident from the
facility and that all of subsection (d) was too broad. The Union County
Long Term Care Task Force recommended that paragraph (d)3 be
deleted since "many disabled persons consider implied nursing horne
care to be inappropriate for the lifestyles they like to have." Collingswood
Manor, Marriott/Sunrise, NJANPHA, and the United Methodist Homes
noted that the phrase "and is not controllable by medication" in paragraph (d)7 is inappropriate and should be deleted since almost any
behavior can be controlled by sufficient medication. The latter three
organizations also recommended that paragraph (d)8 be rephrased to
indicate the intent that the three clauses indicated are not additive.
NJANPHA also asked that language be added that exempted continuing
care retirement communities from subsection (e) when such a community
offers assisted living to one of its residents pursuant to a continuing care
agreement. The commenter also argues that these communities "have
every incentive to keep residents in the assisted living component for
as long as possible." The Region One Health Planning Board and St.
Clare'slRiverside Medical Center expressed concern about potential
"conflicts of interest" between health care staff and facility owners/
administrators.
RESPONSE: The Department does not concur with the comments
of the DMHH or the State Board of Nursing. N.J.A.C. 8:36-4.1(e)
requires that the facility's admission agreement clearly specify whether
or not a resident with one or more of the characteristics listed in N.J.A.C.
8:36-4.1(d)1 through 8 will be retained. Subsection (d) requires that
transfer may occur only upon documentation in the health care plan
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that a higher level of care is needed and N.J.A.C. 8:36-7.1(d) requires
the health care assessment and plan be completed by a registered
professional nurse. In addition, N.J.A.C. 8:36-4.12, 4.13 and 6.1(a)1O all
provide protection against inappropriate transfer. The Department also
does not· share the concerns expressed by IDEAS and Dr. Sloane regarding N.J.A.C. 8:36-4.1(d)4 since documentation of the cognitive decline
must be made in the health care plan by the registered nurse. The
Department also does not agree that N.J.A.C. 8:36-4.1(d)3 should be
deleted. It must be reiterated that N.J.A.C. 8:36-4.1(d)1 through 8
describes permissive, not required, discharge criteria. Also, the Department agrees with the comments regarding N.J.A.C. 8:36-4.1(d)7 and 8,
as well as the eKemption for continuing care retirement communities,
and has made the requested revisions. Finally, the Department believes
there are sufficie:nt protections in the rules and in professional licensing
requirements to preclude the kinds of conflict of interest to which the
commentor's allude.
COMMENT: The Union County Long Term Care Task Force recommended that a requirement be added that each facility contract with a
home health agcmcy. They noted this ''will better meet the needs of
patients in newly developing Assisted Living Programs."
RESPONSE: The Department does not agree that this should be a
mandated requirement. Facilities will be required to meet the staff levels
in N.J.A.C. 8:36-4.5. The purpose of these rules is to encourage the
development and use of living arrangements which are as homelike and
normal as possible. In order to accomplish this, the rules must be flexible
and not unduly burdensome.
N..J.A.C. 8:36-45 Staffing requirements
COMMENT: Both NJANPHA and the United Methodist Homes
requested that language be added at paragraph (b) 1 to permit a facility
with fewer than 24 licensed beds to petition the Department for a waiver
from the requirement of at least one awake personal care assistant
"during the norlTlal sleeping hours of residents." These groups also noted
that while NJ.AC. 8:36-4.1(d) references "staffing ratios," the requirements are for staffing "levels" and requested that the appropriate change
be made. Finally, they also requested that the term "due diligence" be
deleted from subsection (f) because it is "a legal term of art that implies
a level of inquiry that would be extremely time consuming and costly
to achieve."
RESPONSE: It must be noted that the following submission of written
comments NJANPHA advised the Department it "withdrew" their comment regarding the awake personal care assistant during sleeping hours.
The Department acknowledges this withdrawal but notes that since
assisted living may be provided in a wide variety of types of buildings
(one story, multiple stories, separate cottages, etc.), a specific waiver from
this staffing requirement is not appropriate at this time. However, the
Department does agree with the other two comments regarding this
section and has amended the language accordingly.
N..J.A.C. 8:36-4.6 Policy and procedure manual
COMMENT: The Division of Mental Health and Hospital expressed
concern that this section does not require the policy and procedure
manual to include policies on discharge and eviction procedures.
RESPONSE: As noted previously, discharge based on health care
requirements mu.st be based on the health care plan developed by the
registered professional nurse. Additional protections are included at
N.J.A.C. 8:36-4.12 and 4.13, and N.J.A.C. 8:36-6.1 (a) 10 requires that
resident care policies address discharge, termination by the facility,
transfer and readmission of residents with criteria for each.
N..J.A.C. 8:36-4.12 Admission and retention of residents
COMMENT: NJANPHA and the United Methodist Homes noted that
residents have a right to decide whether or not, and to what extent,
their families should be involved in interviews and other interactions with
the facility. They recommended that subsection (a) be revised to incorporate this concept. They also requested that subsection (e) relating
to an infirmary be deleted since assisted living facilities should care for
residents in their own rooms. The Division of Mental Health and
Hospitals requested that subsection (c) be amended to include clear
language that determination to retain a resident or not be made after
mental health screening occurs, not prior to such screening. They also
requested that language be added requiring the facility to reserve the
individual's residence for a period of at least 10 days to determine
whether or not a person can be stabilized and returned.
RESPONSE: The Department agrees that the intent of the rules is
to provide as much decision making as possible to the resident. Thus,
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the language at subsection (a) has been clarified as requested. Since an
infirmary is optional the language at subsection (e) is retained for those
facilities who choose to utilize one. The Department agrees with the
Division of Mental Health and Hospitals comment regarding the timing
of the decision on whether or not a resident should be retained and,
since this was the intent, has added clarifying language. The addition
of a lO-day reservation is not needed. N.J.A.C. 8:36-6.1(a)1O already
requires policies on discharge and readmission.
N..J.A.C. 8:36-4.13 Involuntary discharge
COMMENT: The Division of Mental Health and Hospitals questioned
whether the provisions in this section are consistent with landlord-tenant
laws.
RESPONSE: Assisted living residences and comprehensive personal
care homes will be licensed health care facilities and not subject to
landlord-tenant laws.
N..J.A.C. 8:36-4.16 Referral and transfer agreements
COMMENT: NJANPHA and the United Methodist Homes both
requested that the reference to private psychiatric hospitals be deleted.
They argue that referrals to such entities only rarely occur, that many
general acute care hospitals have psychiatric units, and that some
facilities may use psychiatric hospitals outside the State. The Division
of Mental Health and Hospitals requested that language be added
specifying that transfers must be in accordance with the mental health
screening law, N.J.S.A. 30.
RESPONSE: The Department does not concur with these comments.
It is anticipated that referrals will not only go in one direction, that is,
from assisted living to another facility, but also in the reverse. Thus,
referral and transfer agreements with all entities proposed is appropriate.
N.J.A.C. 8:36-4.12(c) already refers to N.J.S.A. 30 and there is no reason
to repeat it in this section.
N..J.A.C. 8:36-5.2 Administrator's responsibilities
COMMENT: The Division of Mental Health and Hospitals suggests
that the following language be added to paragraph (a)5: "Establishing
and maintaining liaison relationships and communication with facility
staff and services and with residents and their families and community
hospitals, social and mental health service agencies."
RESPONSE: The Department agrees this clarifies intent but has
added it as a new paragraph (a)6.
N..J.A.C. 8:36-6.1 Resident care policies and procedures
COMMENT: Both NJANPHA and the United Methodist Homes
requested that paragraph (a)7 be deleted. They argue that medical
procedures will rarely be done and when they are it is the health care
professional's responsibility, not the facility's, to obtain informed consent.
RESPONSE: The Department concurs with this recommendation and
believes it will also reduce the paperwork burden on facilities with no
harm to residents. The paragraph has been deleted.
N..J.A.C. 8:36-6.2 Financial arrangements
COMMENT: Collingswood Manor, NJANPHA, and the United
Methodist Homes requested that subsection (a) be revised to include
language that at the resident's request, financial information be provided
to the resident's family.
RESPONSE: The Department concurs the resident should have this
right and has amended the language accordingly.
COMMENT: NJANPHA and the United Methodist Homes asked that
paragraph (a)3 be clarified to indicate that the subparagraphs are alternative and not additive. They recommended that at the end of subparagraph (a)3iii, the word "and" be replaced with "or."
RESPONSE: The Department agrees that these subparagraphs are
meant to be alternative and not additive and has made the recommended
change.
N..J.A.C. 8:36-7.1 Resident service plans
COMMENT: NJANPHA and the United Methodist Homes both
suggested that the heading of this section be revised to reflect the title
of the entire subchapter. They noted that this section includes more than
just resident service plans.
RESPONSE: The Department is in agreement with this comment and
has made the appropriate revisions.
COMMENT: Dr. Sloane commented that all residents should receive
an initial nursing assessment and that the exception at subsection (a)
for those whose physician has written that no health care services are
needed be deleted.
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RESPONSE: The Department believes the noted exception is warranted. The issue was carefully discussed by the Assisted Living Licensure
Work Group which recommended its inclusion. In addition, at a
minimum, each resident who has no health service needs must be
reassessed semi-annually. Also, written policies and procedures must be
developed and implemented for monitoring the condition of all residents
and for notifying the registered nurse if there are any significant changes
in a resident's condition.
COMMENT: NJANPHA and the United Methodist Homes suggested
revising the language at subsection (a) to clarify that the referenced
assessment is "an initial nursing assessment."
RESPONSE: The Department agrees that this clarifies the intent and
has made the requested revision.
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes asked that the completion time for the development of the
resident service plan required at subsection (b) be changed from seven
to 14 days. This would make it consistent with the time frame for the
health care assessment in subsection (d).
RESPONSE: Since at least some residents may require both a resident
service plan and a health care assessment (followed by a health care
plan), it may be advantageous to do both concurrently. Therefore, the
Department has made the requested change.
COMMENT: NJANPHA and the United Methodist Homes requested
some rewording to simplify the language in paragraphs (b)1 through 3
and the inclusion of a new paragraph (b)4. The latter would not require
the information in paragraphs (b)1 through 3, if such information were
already included in a resident admission agreement.
RESPONSE: The Department believes the requested revisions clarify
intent and has made the changes which were submitted by the commenters, deleting from paragraph (b)1 specification regarding service
delivery, clarifying paragraph (b)2, and eliminating a reference to the
resident assessment from paragraph (b)3.
COMMENT: NJANPHA and the United Methodist Homes also suggested minor rewording of subsections (c), (d), (f) and (g) that would
clarify intent. They also recommend the deletion of paragraph (d)5. It
is suggested that the latter is not necessary since it is included in NJ.A.C.
8:36-7.1(d)1 through 4.
RESPONSE: The Department agrees to make the clarifying language
requested. However, it is not agreed that paragraph (d)5 is unnecessary,
rather that it is an important component of a health care plan. This
paragraph is not deleted.
COMMENT: Both the Essex and Union County Long Term Care Task
Forces commented on subsections (d) and (e). The former organization
noted that while a health care assessment should be completed by a
registered professional nurse, the reference to using the Minimum Data
Set (MDS) should be removed. The latter recommended the deletion
of these two subsections and their replacement with "less stringent
assessment procedures."
RESPONSE: The Department does not agree with these comments.
The MDS is a commonly and easily used health care assessment tool
and is noted in the rule as one tool that may be used. There is no
requirement that the MDS must be used so long as the categories noted
at subsection (e) are assessed. The Department notes that these two
subsections were developed with care and form an integral part of the
subchapter. It is not clear what "less stringent assessment procedures"
the commenter had in mind but it is difficult to comprehend a true health
care assessment without at least some attention to the categories noted
in subsection (e).
COMMENT: The Visiting Nurse Association of Sussex County expressed concern that subchapter 7 had "no provisions for increased
professional nursing" depending on the number of residents requiring
health care services or the complexity of such services.
RESPONSE: N.J.A.C. 8:36-7.3(a) and 7.4(a) clearly state that it is the
responsibility of the facility to assure that residents receive health care
services as needed and according to the health care plan.
N..J.A.C. 8:36-7.2 Implementation of plans
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes suggested that N.J.A.C. 8:36-7.2 be revised. Marriott/Sunrise and
the United Methodist Homes requested that the time frame for review/
revision of the health care plan be changed from quarterly to semiannually. The United Methodist Homes also requested that the time frame
for review/revision of the resident plan be changed from quarterly to
annually, while NJANPHA asked that it be changed to semiannually.
RESPONSE: The Department does not agree to revise the time frame
for review/revision of the health care plan. In consideration of all the

other regulatory flexibility contained in these rules and the range of
health conditions and ages of residents who will avail themselves of
assisted living facilities, a quarterly review and revision of the health care
plan is appropriate. However, the Department does agree to change the
time frame for the resident service plan from quarterly to semiannually
as requested by NJANpHA, since a semiannual review will serve the
needs of the resident, given that needs for service would not change
dramatically.
N..J.A.C. 8:36-7.3 Health care services
COMMENT: Marriott/Sunrise and NJANPHA both suggested that
alternative language be developed for subsection (b). Their concern was
that the proposed language requires a facility to have more than one
registered nurse on staff so that this individual could be available 24
hours a day, every day. It was noted that this would unnecessarily increase
costs.
RESPONSE: While the Department understands the intent of this
comment, it does not concur that any change in the proposed rule is
necessary. This section is the only one in the proposed rules where it
is noted that a registered professional nurse must be available. Considering the age and potential health status of many residents, this is a
reasonable requirement. However, it must be noted that this requirement
may be fulfilled by contracting with, for example, a horne health agency
or other organization, not just with individual nurses. Thus, no change
has been made to the rules.
N..J.A.C. 8:36-7.4 Provision of health care services
COMMENT: NJANPHA suggested that a sentence be added to
subsection (a) requiring the administrator to develop a system to identify
residents receiving a health care service, so these residents can be
"tracked" in regard to any changes in health care needs which might
arise.
RESPONSE: The Department agrees that this is appropriate and has
made the requested addition, to provide a way to organize the review
of health care services, since health care needs can change.
COMMENT: The Assisted Living Licensure Work Group suggested
that subsection (d) be revised so that not only the "health care
professional" be permitted to notify the physician of a significant change
in the resident's condition. It was noted that a "health care profesisonal"
may not always be on premises and that a personal care assistant or
the administrator could just as readily telephone the physician. The Work
Group also suggested adding language specifically granting the resident
the right to request that the resident's family member, and not a facility
staff person, be the one who notifies the physician of any change in
condition.
RESPONSE: The Department agrees that these are appropriate suggestions and has made revisions to the rules as adopted. However, the
Department notes that it would not be reasonable to change the
responsibility for notification of the physician, since the facility must
maintain the record. The family can also notify the physician, in addition
to the facility. The recording requirement added at subsection (d) is
consistent with licensing rules, and with general practice, which require
that a physician write notes regarding patient contacts.
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes all suggested that subsection (e) be revised to indicate that for
a resident who had not been receiving a health care service but who
temporarily needs such services, a formal health care assessment and
plan is not necessary.
RESPONSE: The Department agrees that this suggestion provides
appropriate flexibility to the facility and its staff and has made the
requested revision. There is no need to develop a health service plan
to treat a cold, for example, although the patient might need, temporarily,
health services such as nursing to treat the cold.
COMMENT: NJANPHA, the Regional One Health Planning Board,
and the United Methodist Homes suggested that subsection (g) be
revised to include a nurse practitioner/clinical nurse specialist.
~I?SPONSE: The Department agrees and has made the requested
reVISion, and notes that nurse practitioners/clinical nurse specialists are
all also supervised by physicians, in accordance with the Nursing Practices
Act.
COMMENT: Marriott/Sunrise and the United Methodist Homes requested that subsection (i) be revised to only require procedures to be
developed for dealing with emergencies. NJANPHA suggested deleting
the paragraph since its intent was covered elsewhere.
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RESPONSE: The Department agrees that N.J.A.C. 8:36-6.1(a) appropriately requires policies for emergency care and has deleted N.J.A.C.
8:36-7.4(i).
N..J.A.C. 8:36-7.5 Quality assurance
COMMENT: NJANPHA and the United Methodist Homes suggested
minor language revisions to clarify the intent of this section.
RESPONSE: The Department concurs with these suggestions and
made the requl~sted revisions, to clarify the rule.
N..J.A.C. 8:36-8.•~ Designation ora food service supervisor
COMMENT: NJANPHA and the United Methodist Homes commented that NJI.A.C. 8:36-8.2(a)1 through 5 "will require excessive and
needless paperwork and record keeping." They proposed collapsing these
requirements inllo one statement that maintains the essence of subsection
(a) and paragraph (a)3.
RESPONSE: The Department believes that, on balance, the requirements as proposed may not be necessary to assure appropriate dietary
services in an assisted living environment. Thus, it has made the requested revisions.
N..J.A.C. 8:36·8.3 Responsibilities of dieticians
COMMENT: St. ClareslRiverside suggested that "diet prescription
should be mandatory, not optional, because decline is often the precursor
to physical or mental health changes in the elderly and should be
monitored astutely as a prime indicator of health."
RESPONSE: The Department believes the rule is appropriate as
written. Mandating "diet prescriptions" for all residents would not only
add a large unn,ecessary expense but also be unnecessarily intrusive into
the daily lives of residents. Such a mandate is not in keeping with the
intent of these rules.
N..J.A.C. 8:36-8.4 Requirements for dining services
COMMENT: Collingswood Manor, IDEAS, NJANPHA, and the
United Methodist Homes commented on subsection (c). Collingswood
Manor simply stated that "assisted living philosophy shouldn't force the
resident to be diet compliant." IDEAS noted that the word "attractive"
in paragraph (c)10 was "difficult" to define and regulate. The United
Methodist Homes suggested that paragraphs (c)9 and 12 be deleted and
that the words "or so requests" be deleted from paragraph (c)13.
NJANPHA sum:ested that paragraphs (c)9 and 12 be revised to indicate
that they are applicable only when a resident has a health care plan
that identifies diet as a service. NJANPHA also requested that paragraph
(c)13 be revised to delete the words "or so requests."
RESPONSE: The Department concurs with NJANPHA that paragraph (c)9, 12 and 13, as written, will be burdensome, difficult to
implement, and potentially intrusive to residents. These sections have
been revised as requested. The Department notes that residents are free
to select their own diets. The word "attractive" is intended to convey
a pleasant atmosphere, which will necessarily vary from situation to
situation, and which will be judged by the surveyor.
N..J.A.C. 8:36·9•.Z Self-administration of medications
COMMENT: NJANPHA and the United Methodist Homes suggested
deleting N.JA.C. 8:36-9.2(a)1 through 3 in its entirety. They argue that
residents who have the capacity to self-administer are not under the
facilities supervision or control in this regard.
RESPONSE: The Department's intent is for subsection (a) to be a
definition to implement subsection (b). Therefore, in response to the
comment, subsection (a) has been deleted from this section since it is
already defined in N.J.A.C. 8:36-1.3.
N..J.A.C. 8:36·9.3 Administration of medications
COMMENT: NJANPHA requested that a new subsection (a) be
added making dear that "the administration of medication in and of
itself shall not be considered a health care service."
RESPONSE: The Department agrees that this is the intent of the
rules and has added a clarifying statement as a new subsection (a).
COMMENT: The State Board of Nursing suggested revised language
be added at subsection (b) which clarifies and makes more explicit the
role of the registered professional nurse in the delegation of medication
administration. MCOSS, Inc. expressed concerns regarding medication
administration and noted that "only a professional nurse should be
responsible for it."
RESPONSE: The Department concurs with the Board of Nursing and
has made the requested revisions. This revision addresses the concerns
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expressed by MCOSS and makes clear that the registered nurse is
responsible for medication administration.
COMMENT: Marriott/Sunrise, NJANPHA, and the United
Methodist Homes all noted that paragraph (b)2 refers to a "Statewide
training program." NJANPHA urged the Department to "prepare and
offer the program as soon as possible" and design it so it could be offered
on site. Marriott/Sunrise offered a similar comment, while the United
Methodist Homes suggested that language be added requiring the
personal care assistant to complete the training program within six
months of the date the program is generally available.
RESPONSE: The development of the curriculum of a Statewide training program regarding medication administration has been underway
since August, 1993, with the assistance of representatives of the State
Board of Nursing and the New Jersey Nurses Association. The program
will provide for the training of personal care assistants on-site and is
expected to be offered prior to the licensing of any assisted living
facilities.
COMMENT: NJANPHA noted that the term "medically stable" at
paragraph (b)3 is "so vague as to be useless."
RESPONSE: The Department concurs and has made this and other
technical revisions to clarify 9.3(b)1 through 5.
N..J.A.C. 8:36·9.5 Storage of medications
COMMENT: Collingswood Manor, NJANPHA, and the United
Methodist Homes questioned whether the requirement for a "medication
storage area" at subsection (a) could be satisfied by the use of a
medication cart.
RESPONSE: The use of a locked medication cart is acceptable and
a sentence indicating this has been added.
COMMENT: NJANPHA questioned the vagueness and the use of the
term "individual medication administration device" at subsection (c),
because it was a confusing term.
RESPONSE: The Department concurs and has deleted this term.
COMMENT: NJANPHA requested that subsection (e) be reworded
to be more permissive and allow a stock supply of medications to be
maintained if the Department was notified in advance.
RESPONSE: The Department does not agree and believes the
proposed wording is more appropriate for a facility that will not be
staffed by licensed personnel and where there is no requirement for a
pharmacy and therapeutic committee to decide which prescription
medications should be kept in stock. In this circumstance, requiring prior
Departmental approval is appropriate.
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes requested that term "consultant" be deleted from subsection (f)
since there is no requirement for a consultant pharmacist.
RESPONSE: The Department concurs and has deleted the term.
N..J.A.C. 8:36-10.1 Provision of resident activities
CO~MENT: St. Clare'slRiverside considered this section too vague,
suggestmg that the rules "mandate two 50 minute sessions for socialization on a daily basis."
RESPONSE: The Department believes that the proposed language
is appropriate and sees no need to "mandate" specific time periods for
activities in an assisted living environment.
N..J.A.C. 8:36·11.1 Provision of social work services
COMMENT: The New Jersey Association of Health Care facilities
requested that the term "clinical" be deleted from this section, as it is
too limiting, since it refers to only one aspect of social work.
RESPONSE: The Department concurs and has deleted the term. If
specific "clinical" social work services are required by a resident, the
language as revised will still require the provision of such services. The
Department views this relaxing of the requirement as less burdensome
on the facility, while taking nothing away from the resident.
COMMENT: St. Clare'slRiverside suggested that social work
assessments should "be required at the initial intake and with annual
updates."
RESPONSE: The Department does not concur that this mandate
needs to be added to the rules. These rules are specifically designed
to provide flexibility so that services are provided "as required" "or as
needed" not on a required schedule whether they are needed or not.
The Department will monitor the effectiveness and appropriateness of
this flexibility over time to assure both quality of care and quality of
life.
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NJ.A.C. 8:36-13.6 Record retention
COMMENT: Collingswood Manor, NJANPHA, and the United
Methodist Homes requested that the time period for record retention
be shortened from 10 to seven years.
RESPONSE: The Department cannot implement the suggested
change, as N.J.S.A. 26:85 requires that records be maintained for a 10
year period following the most recent discharge of the resident.
NJ.A.C. 8:36-13.6 Residents' individual records
COMMENT: Collingswood Manor, NJANPHA, and the United
Methodist Homes noted that residents are free to have relationships with
their physicians without the knowledge of the facility. Thus, they requested that N.J.A.C. 8:36-13.6(a)4 be revised to read: "Record of
physician visits, if known."
RESPONSE: The Department concurs and has revised the rule to
delete paragraph (a)4, since no record need be kept of an activity which
may go on without the knowledge of the facility.
NJ.A.C. 8:36-15.1 Provision of services
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes requested that subsection (c) regarding written policies and
procedures be deleted. They argue that this simply requires "needless
paperwork" and that the intent of the paragraph is captured in the
remainder of the subchapter.
RESPONSE: The Department concurs that this requirement is
unecessary and that this paragraph can be deleted without harm to
residents. The Department notes that, in this type of facility, the
measurement of outcomes in terms of the resident and the physical plant
are the most important. If a need is seen for written policies and
procedures, these will be required as part of a plan of correction, but
such "paperwork" is not consistent with the intent of the Department
as it encourages the development of such facilities.
NJ.A.C. 8:36·15.3 Resident environment
COMMENT: Collingswood Manor, NJANPHA, and the United
Methodist Homes requested that the statement "while taking into consideration residents' personal preferences for style of living" be added
at subsection (a).
RESPONSE: The Department concurs that this is appropriate and
has inserted the requested language with respect to the resident's individual living environment.
NJ.A.C. 8:36-15.5 Heating and air conditioning
COMMENT: NJANPHA, and the United Methodist Homes asked
that the requirement that all areas used by residents be equipped with
air conditioning at N.J.A.C. 8:36-15.5(a)3ii be eliminated.
RESPONSE: The Department does not agree and believes that air
conditioning is appropriate for assisted living facilities, in order to
provide an attractive and comfortable alternative to nursing homes
(which require air conditioning) for the residents.
NJ.A.C. 8:36-16.4 Employee health
COMMENT: NJANPHA, and the United Methodist Homes requested
that the term "medical staff' be deleted at subsection (a) since assisted
living facilities will not have a medical staff.
RESPONSE: The Department concurs and has removed this term as
requested.
NJ.A.C. 8:36-17.1 Eligibility
COMMENT: Marriott/Sunrise, NJANPHA, and the United Methodist
Homes each requested that this section of the licensing requirements
be made consistent with the same requirements in the Certificate of Need
Policy Manual for Long Term Care Services (N.J.A.C. 8:33H-1.10).
RESPONSE: In order to assure consistency between the two rules,
N.J.A.C. 8:36-17.1(a) has been revised to simply note that eligibility to
convert to a comprehensive personal care home shall be in accordance
with N.J.A.C. 8:33H-1.10(c) or (d), whichever is applicable.
NJ.A.C. 8:36-17.3 Physical plant
COMMENT: NJANPHA and the United Methodist Homes requested
that N.J.A.C. 8:36-17.3(a)2 requiring a comprehensive automatic firemppression system be revised to exempt "buildings in Use Group 1-2
;onstructed of fire restrictive materials."
RESPONSE: The Department concurs and has amended this section
lccordingly, to exempt such buildings, in accordance with the provisions
~overning similar facilities.

COMMENT: NJANPHA and the United Methodist Homes requested
that N.J.A.C. 8:36-17.3(d) be revised to include "useable" floor area as
was requested at N.J.A.C. 8:36-3.8(a).
RESPONSE: The Department concurs and has made the requested
revision.
COMMENT: Marriott/Sunrise and the United Methodist Homes requested that subsection (f) be revised to remove the prohibition against
more than two individuals residing in a residential unit of a comprehensive personal care home. They argue that this same prohibition
does not apply to assisted living residences.
RESPONSE: The Department does not agree with this commept. The
square footage requirements for comprehensive personal care homes are
substantially less than those for an assisted living residence. In addition,
the latter are also required to have a kitchenette and private bath while
the former are not. Thus, it will be difficult to promote privacy and
independence in a comprehensive personal care home without this
prohibition. It is also important to note that an exception may be granted
to those facilities which have more than two individuals per unit at the
time of conversion to a comprehensive personal care home.
COMMENT: The Department of Community Affairs, Division of
Codes and Standards, indicated that all of N.J.A.C. 8:36-17.3(a)1 through
5 and (b) and (c) should be removed since these provisions "deal with
building and fire items that are solely the responsibility of the State
Uniform Construction Code and the State Uniform Fire Code" administered by the Department of Community Affairs. They made similar
statements about N.J.A.C. 8:36-3.14 through 3.16, 12.3(d) and 15.3(b)6.
The comment suggests that the Department of Health has no authority
to establish building code standards.
RESPONSE: The Department of Health acknowledges that the Department of Community Affairs (DCA), Division of Codes and Standards
has full authority to administer the Uniform Construction Code and the
Uniform Fire Code. The Department of Health has no intention of
usurping the role of DCA and has made a number of technical changes
in subchapters 3 and 17 and at N.J.A.C. 8:36-15.3(b)6 deleting BOCA
references and replacing them with references to the Uniform Construction Code, N.J.A.C. 5:23 which should alleviate some of the noted
concerns. However, some of the noted sections, particularly N.J.A.C.
8:36-17.3(a)1 through 5 include requirements that are specific to a
licensed health care facility that will accommodate residents with varying
disabilities. These are provided here as guidance to potential developers
and are intended to complement, not replace, the Uniform Construction
Code and the Uniform Fire Code. The Department of Health does not
view these as being inconsistent with the latter codes as the listed sections
deal chiefly with physical environment (not building requirements) and
additional fire protection.

Summary of Agency-Initiated Changes
References to the 1990 BOCA Code and its specific sections have
been deleted, since there is a newer edition and various sections have
been rearranged and are no longer applicable. Consequently, N.J.A.C.
8:36-3.3(a), 3.5(b), 3.6 and 15.3(b)6 have been amended to refer only
to Uniform Construction Code, N.J.A.C. 5:23.
N.J.A.C. 8:36-3.12 has been amended to delete terms no longer used
and to add the current terminology.
Since mechanical codes are no longer based on hourly air changes
and interior wall and ceiling finishes are no longer classified as A, B,
C. Thus, N.J.A.C. 8:36-3.3(c), 3.7, 17.3(b)2 and 17.3(c) have been deleted
or revised accordingly.
N.J.A.C. 8:36·1.5(b) has been amended to add "related topics" to the
continuing education requirements, in order to accommodate changes
in information which will supplement the basic information on assisted
living concepts.
N.J.A.C. 8:36-9.3(b)1 has been rewritten to permit the administration
of short term scheduled medications, provided there is a reassessment
of the resident by a registered professional nurse every 72 hours in order
to determine if the medication is still required. This will add flexibility,
and will cause no harm to the patient, while assuring that appropriate
medical attention is provided.
TechnicaVeditoriai changes were made at the following citations:
N.J.A.C. 8:36-2.2(c), 3.4, 4.14(a)l, 7.3(d), 7.4(c), and 9.5(b) and (c).
At N.J.A.C. 8:36-9.3, paragraph (b)5 has been changed to delete the
term "FDA approved unit dose" and replace it with the more appropriate general term "unit of use," and subsection (c) has been deleted,
since the medication should be administered in any manner preferred
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by the patient. N.JA.C. 8:36-9.5(c)3 has been amended to correct the
term to "unit of dose," as well as deleting the reference to Bingo or
punch card systems, since that specification is no longer needed.
Full text of the adoption follows (additions to proposal shown in
boldface with asterisks ·thus·; deletions from proposal shown in
brackets with asterisks *[thus]*):
CHAPTER 36
STANDARDS FOR LICENSURE OF
ASSISTED LIVING RESIDENCES AND
COMPREHENSIVE PERSONAL CARE HOMES
SUBCHAPTER 1. DEFINITIONS AND QUALIFICATIONS
8:36-1.1 Scope
(a) The rules in this chapter pertain to all facilities which provide
assisted living services. These rules constitute the basis for the
licensure of assisted living residences and comprehensive personal
care homes by the New Jersey State Department of Health.
(b) Assisted living residences shall comply with N.J.A.C. 8:36-1
through 16; comprehensive personal care homes shall comply with
N.J.A.C. 8:36-17.
8:36-1.2 Purpose
(a) The purpose of these rules is to establish standards for assisted
living residencies and comprehensive personal care homes which are
intended to promote "aging in plaoe" in a homelike setting for frail
elderly and disabled persons, including persons who require formal
long-tenn care. Assisted living residences and comprehensive
personal care homes assure that residents reoeive supportive health
and social services as they are needed to enable them to maintain
their independence, individuality, privacy, and dignity in an apartment-style living unit. The assisted living environment promotes
resident self direction and personal decision-making while protecting
residents' health and safety.
(b) An assisted living residence or comprehensive personal care
home offers a suitable living arrangement for persons with a range
of capabilities, disabilities, frailties, and strengths. In general,
however, assisted living is not appropriate for individuals who are
incapable of responding to their environment, expressing volition,
interacting, or demonstrating any independent activity. For example,
individuals in a persistent vegetative state who require formal longterm care should not be placed or cared for in an assisted living
residence or comprehensive personal care home.
(c) The aim of this chapter is to establish minimum rules with
which an assisted living residence or comprehensive personal care
home must comply in order to be licensed to operate in New Jersey.
8:36-1.3 Definitions
The followilllg words and tenns, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
"Activities of daily living (ADL)" means the functions or tasks
for self-care which are perfonned either independently or with
supervision or assistance. Activities of daily living include at least:
mobility, transferring, walking, grooming, bathing, dressing and
undressing, eating, and toileting.
"Aging in place" means a process whereby individuals remain in
their living environment despite the physical andlor mental decline
and growing needs for supportive services that may occur in the
course of aging. For aging in place to occur, services are added,
increased, or adjusted to compensate for the person's physical andl
or mental decline.
"Assisted living" means a coordinated array of supportive personal
and health services, available 24 hours per day, to residents who
have been assessed to need these services, including residents who
require fonnallong-tenn care. Assisted living promotes resident self
direction and participation in decisions that emphasize independence, individuality, privacy, dignity, and homelike surroundings.
"Assisted living residence" means a facility which is licensed by
the Departmf:nt of Health to provide apartment-style housing and
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congregate dining and to assure that assisted living servioes are
available when needed, for four or more adult persons unrelated
to the proprietor. Apartment units offer, at a minimum, one unfurnished room, a private bathroom, a kitchenette, and a lockable door
on the unit entranoe.
"Assistance with transfer" means providing verbal and physical
cuing or the physical assistance of no more than two facility staff
or both while the resident moves between bed and a standing
position or between bed and a chair or wheelchair.
"Available" means ready for immediate use (pertaining to equipment) or capable of being reached (pertaining to personnel), unless
otherwise defined.
"Bedridden" means physically unable to rise from bed, even with
assistance with transfer from the bed.
"Commissioner" means the New Jersey State Commissioner of
Health.
"Communicable disease" means an illness due to a specific infectious agent or its toxic products which occurs through transmission
of that agent or its products from a reservoir to a susceptible host.
"Comprehensive personal care home" means a facility which is
licensed by the Department of Health to provide room and board
and to assure that assisted living services are available when needed,
to four or more adults unrelated to the proprietor. Residential units
in comprehensive personal care homes house no more than two
residents and have a lockable door on the unit entrance.
·"Continuing care retirement community" means a facility that
has received a certificate of authority pursuant to the Continuing
Care Retirement Community Regulation and Financial Disclosure
Act, N..J.S.A. 52:27D·330 et seq.·
"Department" means the New Jersey State Department of Health.
"Documented" means written, signed, and dated.
"Employee" means a person who is gainfully employed in the
assisted living facility on a full or part-time basis and for whom a
record of hours worked and wages paid are maintained and who
meets the health, age and other requirements of this chapter. Reimbursement for such employment may include salaries, wages, room
and board, or any combination thereof. A person placed in the
assisted living facility under a purchase of care or servioe agreement
by the facility, or the resident, is not considered an employee.
"Formal long-term care" means ongoing assistance with activities
of daily living and health care services, provided on a daily or regular
basis to people with disabling long-tenn illnesses by nurses or other
health care professionals or by personnel under the direction and
supervision of health care professionals, as ordered by a physician.
"Full-time" means relating to a time period established by the
facility as a full working week, as defined and specified in the
facility's policies and procedures.
"Governing authority" means the organization, person, or persoll!
designated to assume legal responsibility for the management, opera·
tion, and financial viability of the facility.
"Guardian" means a person appointed by a court of competen
jurisdiction to handle the affairs and protect the rights of an~
resident of the facility who has been declared a mental incompetent
Guardian does not include a person affiliated with the facility, it:
operations or personnel, unless ordered by the court.
"Health care service" means any service provided to a residen
of an assisted living residence or comprehensive personal care homl
that is ordered by a physician and required to be provided 0
delegated by a licensed, registered or certified health can
professional. Any other service, whether or not ordered by a physi
cian, that is not required to be provided by a licensed, registere,
or oertified health care professional is not to be considered a heaW
care service. For purposes of this definition a certified health car
professional excludes certified homemaker/home health aide an,
certified nurse aides.
"Health care facility" means a facility so defined in N.J.S.P
26:2H-1 et seq., and amendments thereto.
"Job description" means written specifications developed for eac
position in the facility, containing the qualifications, duties an
responsibilities, and accountability required of employees in th~
position.
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*"Hospice" means a program of palliative and supportive services
provided to terminally ill persons and their families in the form
of physical, psychological, social and spiritual care.*
"Licensed nursing personnel" (licensed nurse) means registered
professional nurses or practical (vocational) nurses licensed by the
New Jersey State Board of Nursing.
"Nursing supervision" means services which are provided to a
resident whose condition requires continued monitoring of vital signs
and physical and cognitive status. Such services shall be medically
complex enough to require ongoing assessment, planning, or intervention by a nurse; required to be performed by or under the
supervision of licensed nursing personnel or other professional
personnel for safe and effective performance; required on a daily
basis; and consistent with the nature and severity of the resident's
condition or the disease state or stage.
"Personal care" means services supportive to residents' care and
comfort, including, but not limited to, assistance with activities of
daily living. *Except as required by these rules, personal care need
not be provided by a personal care assistant.*
"Personal care assistant" means a person who is qualified in
accordance with N.J.A.C. 8:36-1.8.
"Resident" means a person who lives in an assisted living
residence or comprehensive personal care home.
"Residential unit" means a separate apartment or unit where one
or more individuals reside within the assisted living residence or a
room or rooms where residents reside within a comprehensive
personal care home.
"Responsible person" means a person who has been designated
by the resident and who has agreed to assist the resident, as needed,
in arranging for health, social and financial services or making
decisions regarding such services.
"Self administration" means a procedure in which any medication
is taken orally, injected, inserted, or topically or otherwise administered by a resident to himself or herself. The complete procedure
of self-administration includes removing an individual dose from a
previously dispensed (in accordance with the New Jersey State Board
of Pharmacy Rules, N.J.A.C. 13:39), labeled container (including a
unit dose container), verifying it with the directions on the label,
and taking orally, injecting, inserting, or topically or otherwise administering the medication.
"Shift" means a time period defined as a full working day by the
facility in its policy manual.
"Signature" means at least the first initial and full surname and
title (for example, R.N., L.P.N., D.D.S., M.D., D.O.) of a person,
legibly written with his or her own hand. A controlled electronic
signature system may be used.
"Specialized care" or "specialized long-term care" means the care
of individuals who must use a respirator or mechanical ventilator
and the care of patients with severe behavior management problems,
such as combative, aggressive, and disruptive behaviors.
"Staff education plan" means a written plan which describes a
coordinated program for employee education for each service, including inservice programs and on-the-job training.
"Staff orientation plan" means a written plan for the orientation
of each new employee to the duties and responsibilities of the service
to which he or she has been assigned, as well as to the personnel
policies of the facility.
"Supervision" means authoritative procedural guidance by a
qualified person for the accomplishment of a function or activity
within his or her sphere of competence, with initial direction and
periodic on-site inspection of the actual act of accomplishing the
function or activity.
1. "Direct supervision" means supervision on the premises.
8:36-1.4 Qualifications of all staff
All staff shall be emotionally stable, be in good physical and mental
health, be of good moral character, and exhibit a concern for the
;afety and well-being of residents.

8:36-1.5

Qualifications of the administrator of an assisted living
residence or comprehensive personal care home
(a) The administrator of an assisted living residence or comprehensive personal care home shall:
*1. Be at least 18 years of age;
2. Possess a high school diploma or equivalent; and*
*[1.]**3.* Hold a current New Jersey license as a nursing home
administrator, or be eligible to take the New Jersey Nursing Home
Administrator's Licensing Examination, according to Department of
Health requirements; or *[2. Complete]* *complete* an Assisted
Living training course approved by the Department of Human
Services or other equivalent training as approved by the Department
of Health, within one year of his or her employment as administrator*[; and]**.*
(b) The administrator of an assisted living residence or comprehensive personal care home shall participate at least annually in
a minimum of at least 10 hours of continuing education regarding
assisted living concepts *and related topics*, as specified and approved by the Department of Health or the Nursing Home Administrators Licensing Board.
(c) The owner of an assisted living residence who meets the
qualifications listed in (a) above may also serve as the administrator.
8:36-1.6 Qualifications of dietitians
The dietitian shall possess a bachelor's degree from an accredited
college or university with a major area of concentration in a nutrition-related field of study, and one year of full-time professional
experience or graduate-level training in nutrition.
8:36-1.7 Qualifications of licensed practical nurses
Each licensed practical nurse shall be so licensed by the New
Jersey State Board of Nursing
8:36-1.8 Qualifications of personal care assistants
(a) Each personal care assistant shall have completed:
1. A nurse aide training course approved by the New Jersey State
Department of Health and shall have passed the New Jersey Nurse
Aide Certification Examination; or
2. A Homemaker-Home Health Aide training program approved
by the New Jersey Board of Nursing and shall be so certified by
the Board*[.]**; or*
*3. Other equivalent training program approved by the Department.*
(b) Each personal care assistant shall receive orientation prior to
or upon employment and on-going inservice education regarding the
concepts of assisted living.
*(c) The responsibilities of a personal care assistant may be
performed by a person who is enrolled in one of the three training
programs referred to in (a) above, but such a person must complete
the program and pass the examination or become certified (as the
case may be) within six months of the date of hire or cease functioning as a personal care assistant. A personal care assistant-intraining may not administer medication or fulfill the requirement
at N,J.A.C. 8:36-4.S(b) that a facility must have one awake personal
care assistant on the premises at all times."
8:36-1.9 Qualifications of pharmacists
Each pharmacist shall be so registered by the New Jersey State
Board of Pharmacy.
8:36-1.10 Qualifications of physicians
Each physician shall be licensed or authorized by the New Jersey
State Board of Medical Examiners to practice medicine in the State
of New Jersey.
8:36-1.11 Qualifications of registered professional nurses
Each registered professional nurse shall be so licensed by the New
Jersey State Board of Nursing.
8:36-1.12 Qualifications of social workers
Each social worker shall be licensed or certified by the New Jersey
State Board of Social Work Examiners.
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SUBCHAPTER 2. LICENSURE PROCEDURES
8:36-2.1 Certificate of Need
(a) According to N.J.S.A. 26:2H-l et seq., and amendments thereto a health care facility shall not be instituted, constructed, exp~nded, licenst:d to operate, or closed. except upon applica~io~ for,
and receipt of, a Certificate of Need Issued by the Co'!1mlsslo~er.
(b) Application forms for a Certificate of Need and mstructlons
for completion may be obtained from:
Certificate of Need Program
Division of Health Planning and Resources Development
New Jersey State Department of Health
CN 360
Trenton, New Jersey 08625-0360
609-292-6552
(c) The facility shall implement all conditions imposed by the
Commissioner as specified in the Certificate of Need approval letter.
Failure to implement the conditions may result in the imposition
of sanctions in accordance with N.J.S.A. 26:2H-l et seq., and amendments thereto.
8:36-2.2 Application for licensure
(a) Following receipt of a Certificate of Need, any person: ?rganization, or corporation desiring to operat.e .an assisted. IIvmg
residence shall make application to the CommissIOner for a lic~nse
on forms prescribed by the Department. Such forms may be obtamed
from:
Director
Licensing and Certification & Standards
Division of Health Facilities Evaluation and Licensing
New Jersey State Department of Health
CN 367
Trenton, New Jersey 08625
609-588-7726
(b) Any long term care facili!y, resident.ial he~lth ca~~ facility: or
Class "C" boarding home planmng to provide assisted lI.vmg s~f':'I~es
shall obtain licensing approval from the Department pnor to mltlating services.
.
(c) A copy of the assisted living residence or comprehensive
personal care home admission agreement *or other document stating the scope of a facility's services* shall be forwarded to the
Director, Licensing and Certification & Standards (see (a) above
for address) for review when application for licensure is '!1ade.
Review shall ensure that the admission agreement does not violate
any requirements contained herein, any conditions placed on '[Condition]' *Certificate* of Need approval, or any applicable State or
Federal statut,~s. '[Any subsequent changes to the admission ~gree~
ment shall be submitted to the Department of Health for review.]
*This subsectiion does not apply when a continuing care retirement
community (CCRC), as defined at N,J.A.C. 8:36-1.3, contracts with
its residents to provide assisted living pursuant to a continuing care
agreement. This subsection does apply~ however, when a C~RC
provides assisted living to a person who IS not a party to a contlOuing care agreement.*
(d) The Department shall charge a nonrefundable fee of $500.00
plus $10.00 per bed (for the '[maximum]' number of ~licensed* beds
'[available]') for the filing of an ap;1li.cation for licensure of an
assisted living residence and comprehenSive pers?~al care hom~ and
for the annual renewal of the licen,e. The facility shall receive a
license for the maximum number of beds available in its residential
units.
(e) Each applicant for a license to operate a facility shall m~ke
an appointment for a preliminary conference at the Department with
the Licensing and Certification Program.
8:36-2.3 Newly constructed or expanded facilities
(a) Any assisted living residence or comprehensiv~'personal care
home with a construction program, whether a CertifICate of Need
is required or not, shall submit plans to the Health Facilities C~n
struction Services of the Department for review and approval pnor
to the initiation of construction.
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(b) The licensure application for a newly construct~d, renovated
or expanded facility shall include written approval of fmal construction of the physical plant by:
Health Facilities Construction Services
Division of Health Facilities Evaluation and Licensure
New Jersey State Department of Health
CN 367
Trenton, New Jersey 08625-0367
609-588-7731
(c) An on-site inspection of the construction o~ .t~e physical pl~nt
shall be made by representatives of Health FaCIlIties Const~ctlon
Services to verify that the building has been constructed m accordance with the architectural plans approved by the Department.
8:36-2.4 Surveys and temporary license
(a) When the written application for licensure is approv~? and
the building is ready for occupancy, a survey of the faCIlIty by
representatives of the Health Facilities Inspe~tion Pro~~am of the
Department shall be conducted to determine If the facility adheres
to the rules in this manual.
1. The facility shall be notified in writing of the findings of the
survey, including any deficiencies found. . . .
.
2. The facility shall notify the Health FaCIlIties InspectIOn Program
of the Department when the deficiencies, if any, have. been corrected, and the Health Facilities Inspection Program Will schedule
one or more resurveys of the facility prior to occupancy.
(b) A temporary license may be issued to a facility when the
following conditions are met:
.
1. A preliminary conference (see N.J.A.C. 8:36-2.2(d)) for review
of the conditions for licensure and operation has taken place between the Licensing and Certification Program and representatives
of the facility, who will be advised that the purpose of the temporary
license is to allow the Department to determine the facility's compliance with N.J.S.A. 26:2H-l et seq., and amendments thereto, and
the rules pursuant thereto;
.
2. The initial survey required by N.J.A.C. 8:36-2.4(a) results 1!1
a finding of substantial compliance with the requirements of thiS
chapter.
. ..
.
.
3. The completed licensure application IS on file with the Department;
4. The fee for filing of the application has been received by the
Department;
5. A copy of the admission agreement is on file with the Department;
6. Written approvals are on file with the Department from the
local zoning, fire, health, and building authorities;
.
7. Written approvals of the water supply and sewage disposal
system from local officials are on file with the Department for any
water supply or sewage disposal system not connected to an approved municipal system;
. .
8. Survey(s) by representatives of the Department mdlcate the
facility adheres to the rules in this chapter~ and
.
.
9. Personnel are employed in accordance with the staffmg reqUire·
ments in this chapter.
..
.
..
(c) No facility shall admit residents to the facility unt~l the. facIlI!)
has the written approval and/or license issued by the Licensmg anc
Certification Program of the Department. Violators of this require·
ment will be subject to penalties for operating a facility without 1
license, pursuant to N.J.S.A. 26:2H-14.
..
.
(d) Survey visits may be made to a .f~cIllty ~t any time b~
authorized staff of the Department. Such VISitS may mclude, but no
be limited to, the review of all facility documents and residen
records and conferences with residents.
(e) A temporary license may be issued to a facility .for a periol
of up to six months, subject to renewal as determmed by thf
Department.
. .
(f) The temporary license shall be conspicuously posted m th,
facility.
(g) The temporary license shall not be assignable or transferabl,
and shall be immediately void if the facility ceases to operate 0
if the facility ownership changes.
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8:36-2.5 Full license
(a) A full license shall be issued on expiration of the temporary
license, if surveys by the Department have determined that the
facility is in substantial compliance with the requirements of this
chapter, and is operated as required by N.J.S.A. 26:2H-l et seq.
(b) A license shall be granted for a period of one year or less,
as determined by the Department.
(c) The license shall be conspicuously posted in the facility.
(d) The license shall not be assignable or transferable, and it shall
be immediately void if the facility permanently ceases to operate
or if its ownership changes.
(e) The license, unless suspended or revoked, shall be renewed
annually on the original licensure date, or within 30 days thereafter
but dated as of the original licensure date. The facility will receive
a request for renewal fee 30 days prior to the expiration of the
license. A renewal license shall not be issued unless the licensure
fee is received by the Department, or if the facility is more than
60 days delinquent in payment of a penalty issued pursuant to
N.J.S.A. 26:2H-14.
(f) The license may not be renewed if local rules, regulations and/
or requirements are not met, on a case by case basis.
8:36-2.6 Surrender of license
The facility shall notify each resident, the resident's physician, and
any guarantors of payment at least 30 days prior to the voluntary
surrender of a license, or as directed under an order of revocation,
refusal to renew, or suspension of license. In such cases, the license
shall be returned to the Licensing, Certification and Standards Program of the Department within seven working days after the voluntary surrender, revocation, non-renewal, or suspension of license.
8:36-2.7 Waiver
(a) The Commissioner or his or her designee may, in accordance
with the general purposes and intent of N.J.S.A. 26:2H-l et seq.,
and amendments thereto, and the rules in this chapter, waive sections of these rules if, in his or her opinion, such waiver would not
endanger the life, safety, or health of residents or the public.
(b) A facility seeking a waiver of these rules shall apply in writing
to the Director of the Licensing, Certification and Standards Program of the Department.
(c) A written request for waiver shall include the following:
1. The specific rule(s) or partes) of the rule(s) for which waiver
is requested;
2. Reasons for requesting a waiver, including a statement of the
type and degree of hardship that would result to the facility upon
adherence;
3. An alternative proposal which would ensure resident safety; and
4. Documentation to support the request for waiver.
(d) The Department reserves the right to request additional information before processing a request for waiver, depending upon
the waiver requested.
(e) All requests for waivers to the physical plant requirements
in subchapters 3 and 17 shall be fully explained, justified, and
ilpproved as part of the certificate of need application submitted
in accordance with N,J.S.A. 26:2H-l et seq. and N,J.A.C.
~:36-2.1 (a).*
U6-2.8 Action against a license
(a) If the Department determines that operational or safety defi:iencies exist, it may require that all admissions to the facility cease.
rhis may be done simultaneously with, or in lieu of, action to revoke
icensure and/or impose a fine. The Commissioner or his or her
lesignee shall notify the facility in writing of such determination.
(b) The Commissioner may order the immediate removal of resilents from a facility whenever he or she determines imminent danger
o any person's health or safety.
(c) The provisions of (a) and (b) above shall apply to facilities
fith a temporary or provisional license and facilities with a full
icense.
:36-2.9 Hearings
(a) If the Department proposes to suspend, revoke, deny, assess
monetary penalty, or refuse to renew a license, the licensee or

applicant may request a hearing which shall be conducted pursuant
to the Administrative Procedure Act, N.J.S.A. 52:14B-l et seq. and
52:14F-l et seq., and the Uniform Administrative Procedure Rules,
N.J.A.C. 1:1.
(b) Prior to transmittal of any hearing request to the Office of
Administrative Law, the Department may schedule a conference to
attempt to settle the matter.
8:36-2.10 Advertisement of assisted living
Only facilities licensed as assisted living residences or comprehensive personal care homes may describe and offer themselves
to the public as providing assisted living services and care or other
similar services. Violation of this requirement shall constitute operation of a health care facility without a license, and shall be subject
to penalty in accordance with N.J.S.A. 26:2H-14.
SUBCHAPTER 3.

PHYSICAL PLANT AND ENVIRONMENT

8:36-3.1 Scope
(a) The standards in this subchapter shall apply to new construction of assisted living residences or alterations or renovations to
existing buildings to create assisting living residences.
(b) Prior to approval of a certificate of need for a transfer of
ownership, the Department may conduct a physical plant inspection
of the facility to determine the extent of physical plant deficiencies,
based upon current codes and standards.
1. A report of the physical plant inspection shall be provided to
the prospective buyer and seller.
2. A plan of correction shall be submitted to the Department for
all physical plant deficiencies.
(c) New buildings and alterations, renovations and additions to
existing buildings for assisted living residences shall conform with
the New Jersey Uniform Construction Code, NJ.A.C. 5:23-3.2, Use
Group I-I of the subcode.
8:36-3.2 Restrictions
Mixed use occupancy shall not be permitted in buildings classified
as High Hazard (H), Factory (F) or Assembly (A-2) Use Groups.
8:36-3.3 Ventilation
(a) Means of ventilation shall be provided in accordance with
*[BOCA National Building Code/1990 Section 706.0,]* *the Uniform
Construction Code, N,J.A.C. 5:23* either by windows or by
mechanical ventilation for every habitable room. *[When provided
by mechanical ventilation there shall be at least two air changes per
hour.]*
(b) Means of ventilation shall be provided for every bathroom
or water closet (toilet) compartment. Ventilation shall be provided
either by a window with an openable area or by mechanical ventilation *[with at least 10 air changes per hour]*.
*[(c) All hallway corridors and passageways shall have a minimum
of two outside air changes per hour.]*
8:36-3.4 Exit access passageways and corridors
The width of passageways, aisles and corridors shall *[not be less
than] * *have a minimum of* 44 inches of clear space.
8:36-3.5 Automatic fire detection system
(a) Smoke detectors shall be provided in all residents' bedrooms,
living rooms, and "studio apartment" units, whether or not the
facility contains a comprehensive automatic fire suppression system
throughout.
(b) All fire detection systems shall be installed in accordance with
*[BOCA National Building Code, 1990, Section 1017.0]* *the Uniform Construction Code, N,J.A.C. 5:23* and NFiPA 72 E.
8:36-3.6 Fire suppression systems
All facilities shall be provided with a fire suppression system in
accord with *[section 1004.0 of the 1990 BOCA National Building
Code]* ·the Uniform Construction Code, N,J.A.C. 5:23*.
8:36-3.7 Interior finish requirement
*[(a) Interior wall and ceiling finishes within unit enclosures shall
be Class A (having a flame spread of 0-25 and smoke development
0-450 based on test results from NFPA 255, Standard Method of
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Test of Surfac,e Burning Characteristics of Building Materials). In
all other areas, interior wall and ceiling finishes shall be Class A
or Class B (having a flame spread of 26-75 and smoke development
0-450).
(b) Interior floor finishes in corridors, stairways and exits shall
be Class I or Class II (critical radiant flux, minimum of 0.45 W/
sq. cm. or 0.22 W/sq. cm. respectively, based on test results from
NFPA 253, Standard Method of Test for Critical Radiant Flux of
Floor Covering Systems Using a Radiant Heat Energy Source).]*
·Interior wall, ceiling and Door finishes shall be in compliance
with the Uniform Construction Code, NJ.A.C. 5:23.·
8:36-3.8 Minimum Unit Size
(a) Residential units occupied by one person shall have a
minimum of 150 square feet of clear ·and useable· floor area.
("Clear ·and useable· floor area" means space exclusive of
'[vestibule,]* dosets, bathroom and kitchenette.)
(b) In units occupied by more than one resident, there shall be
a minimum of 80 additional square feet of clear floor area for each
additional occupant.
(c) Residential units shall be lockable by the occupant(s). Egress
from the unit must be possible at all times and locking hardware
shall enable Q1~cupant(s) to gain egress from within by means of a
simple operation. All residential units shall be accessible by means
of a master key or similar system which is available at all times in
the facility, and available at all times for use by designated staff.
(d) Each residential unit shall have an exterior glazed area equal
to at least eight percent of the clear floor area.
8:36-3.9 Toilets, baths and handwashing sinks
(a) A bathroom with a toilet, bathtub and/or shower, and
handwashing sink shall be located in each residential unit.
(b) Additional toilet facilities shall be provided to meet the needs
of residents, staff and visitors to the facility and shall be located
in areas other than the residential units.
8:36-3.10 Kitchenettes
(a) Each n:sidential unit shall contain, at a minImUm, a small
refrigerator, a cabinet for food storage, a small bar-type sink, and
space with electrical outlets suitable for small cooking appliances,
for example, a microwave, a two-burner cooktop, or a toaster-oven.
1. Upon entering the assisted living facility, the resident and the
resident's family or representative shall be asked if they wish to have
a cooking appliance. If so, the appliance shall be provided by the
facility, in accordance with facility policies. If the resident and
resident's family or representative wish to provide their own cooking
appliance, it shall meet the facility's safety standards.
2. If the resident and resident's family or representative do not
want a cooking appliance or if resident assessments indicate that
having a cooking appliance in the living unit endangers the resident,
no cooking appliance shall be provided or allowed in the living unit.
8:36-3.11 Community space
The facility shall provide a minimum of 30 square feet per resident
of community spaces for dining and for active and passive recreation.
8:36-3.12 Laundry equipment
(a) Each assisted living facility shall provide at least one noncommercial washer and dryer for residents' personal items.
(b) Where laundry equipment is limited to non-commercial type
(ordinary household or residential types), no special fire protective
measures shall be required.
(c) When commercial type laundry equipment is utilized, it shall
be installed in a separate laundry room. The remainder of the home
shall be protected from the laundry room by '[partitions and openings]' ·fire separation assemblies· of at least one-hour '[fireresistance rating]' *rated construction·. *[Doors to such laundry
rooms shall be protected in accordance with N.J.A.C. 8:36-3.7(b).]'
·Openings illl all fire separation assemblies shall be protected in
accordance with the Uniform Construction Code, NJ.A.C. 5:23.·
(d) All dryers shall be vented to the outside of the building.
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8:36-3.13 Dietary department
(a) Construction, equipment, and installation of food service
facilities shall meet the requirements of the dietary programs.
(b) The following facilities shall be provided, at a minimum:
1. A control station for receiving food supplies;
2. Minimum storage facilities for four days' food supply, including
refrigeration and freezer for cold storage items;
3. Food preparation facilities;
4. Handwashing facilities located in the food preparation area;
5. Facilities for food distribution to residents;
6. Warewashing space;
7. Potwashing facilities and facilities for cart washing;
8. Storage areas for cans and carts;
9. Waste storage facilities;
10. Offices or desk space for dietitian(s) and the dietary service
manager;
11. Janitor's closet; and
12. Self-dispensing icemaking facilities.
8:36-3.14 Administration and public areas
(a) A grade level entrance, sheltered from the weather and able
to accommodate wheelchairs shall be provided, and shall include a
reception and information counter or desk and waiting space.
(b) Space for private interviews shall be provided.
(c) An individual mailbox for each resident shall be provided.
(d) General or individual offices for records, administrative and
professional staffs shall be provided.
(e) Space shall be provided for storing employee's personal
possessions.
(f) Separate space shall be provided for storage of office supplies,
sterile or pharmaceutical supplies, and housekeeping supplies.
(g) A room(s) for examination and treatment of residents, which
is adequate for an overnight stay and includes toilet facilities, may
be provided. It shall have a minimum floor area of 100 square feet,
excluding space for vestibule, toilet and closet. It shall contain a
lavatory or sink equipped for handwashing, a work counter, storage
facilities, and a desk, counter or shelf for writing.
(h) An infirmary may be provided for residents who may need
24-hour observation on a temporary basis. Clear space of at least
three feet shall be provided at each side and at the foot of each
bed in the infirmary. Toilet facilities shall be provided in the infirmary.
8:36-3.15 Fire extinguisher specifications
(a) There shall be a minimun of two fire extinguishers in the
basement, at least one on each floor of the building and as required
in kitchen areas, all of which shall bear the seal of the Underwriters
Laboratories.
(b) The following types of extinguishers shall be provided:
1. In kitchen areas, because of danger of grease fires, extinguishers shall be of the Class B dry chemical type 2-B and a
minimum of five pounds. The maximum travel distance to an extinguisher shall be 50 feet.
2. In the basement area, an extinguisher shall be Class B df)
chemical type 2-B and a minimum of five pounds if oil or gas h
used as fuel. The maximum travel distance to an extinguisher shal
be 50 feet.
3. In all other areas a Class A air-pressurized 2Vz gallon wate]
type 2-A extinguisher shall be provided. The maximum travel dis·
tance to an extinguisher shall be 75 feet.
8:36-3.16 Sound devices
If self-locking doors are used at the main entrance and othe
entrances which open onto a roof or balconies, they shall bl
equipped with a sounding device, such as a bell, buzzer or chime
which is in operating condition. The sounding device shall be affixe(
to the outside of the door or to the adjacent exterior wall for us,
in the event that a person is unable to enter the building and shal
ring at an area staffed 24 hours a day.
8:36-3.17 Telecommunications
Each residential unit shall be pre-wired for telephone and televi
sion reception.
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SUBCHAPTER 4.

GENERAL REQUIREMENTS

8:36-4.1 Types of services provided to residents
(a) The assisted living residence or comprehensive personal care
home shall provide and/or coordinate personal care and services to
residents, based on assessment by qualified persons, in accordance
with the New Jersey Nursing Practice Act, the rules in this manual,
and the individual needs of each resident.
(b) The assisted living residence or comprehensive personal care
home shall be capable of providing at least the following services:
assistance with personal care, nursing, pharmacy, dining, activities,
recreational, and social work services to meet the individual needs
of each resident.
(c) The assisted living residence or comprehensive personal care
home shall provide supervision of and assistance with self-administration of medications, and administration of medications by trained
and supervised personnel, as needed by residents.
(d) The assisted living residence or comprehensive personal care
home shall be capable of providing nursing services to maintain
residents, including residents who require formal long-term care.
However, the resident may be, but is not required to be, moved
from the facility if it is documented in the health care plan that
a higher level of care is required as demonstrated by one or more
of the following characteristics:
1. The resident requires 24 hour, seven day a week nursing
supervision.
2. The resident is bedridden for more than 14 consecutive days.
3. The resident is consistently and totally dependent in four or
more of the following activities of daily living: eating, bathing, dressing, grooming, and toileting.
4. The resident has a cognitive decline severe enough to prevent
the making of simple decisions regarding activities such as bathing,
dressing and eating and cannot respond appropriately to cuing and
simple directions.
5. The resident requires treatment of a stage three or four
pressure sore or multiple stage two pressure sores. However, a
resident who requires treatment of a single stage two pressure sore
shall be retained and a plan of care developed and implemented
to stabilize the sore and the condition which caused it.
6. The resident requires more than assistance with transfer as
defined at N.J.A.C. 8:36-1.3.
7. The resident is a danger to self or others *[and is not controllable by medication] *.
8. The resident has a medically unstable condition*!,]* *andlor*
has special health problems, and a regimen of therapy cannot be
appropriately developed and implemented in the assisted living environment.
(e) The facility's admission agreement with each resident must
clearly specify if the facility will or will not retain residents with one
~r more characteristics described in (d)1 through 8 above, to what
~xtent, and, if applicable, at what additional cost. *This subsection
ioes not apply when a continuing care retirement community
~CCRC), as defined at N,J.A.C. 8:36-1.3, contracts with its residents
:0 provide assisted living pursuant to a continuing care agreement.
rhis subsection does apply, however, when a CCRC provides aslisted living to a person who is not a party to a continuing care
Igreement.*
(f) Residents who require specialized long-term care, as defined
It N.J.A.C. 8:36-1.3, may not remain in the assisted living residence
lr assisted living program and shall be transferred to a long-term
are facility that provides the applicable form of specialized care.
(g) The assisted living residence or comprehensive personal care
lome shall adhere to applicable Federal, State, and local laws, rules,
egulations, and requirements.
:36-4.2 Ownership
(a) The ownership of the facility and the property on which it
; located shall be disclosed to the Department. Any proposed
hange in ownership shall be reported to the Director of the LicensIg and Certification Program of the Department in writing and in
~nformance with licensing requirements.

(b) No facility shall be owned or operated by any person convicted
of a crime relating adversely to the person's capability of owning
or operating the facility.
(c) The owner or governing authority of the facility shall assume
legal responsibility for the management, operation, and financial
viability of the facility.
8:36-4.3 Submission and availability of documents
The facility shall, upon request, submit in writing any documents
which are required by the rules in this chapter to the Director of
the Licensing and Certification Program of the Department. Additionally, upon request of the Department, the facility shall submit
in writing data related to utilization, demographics, costs, charges,
staffing, and other planning and financial data necessary to evaluate
the services provided.
8:36-4.4 Personnel
(a) The facility shall develop written job descriptions and ensure
that personnel are assigned duties based upon their education,
training, and competencies and in accordance with their job descriptions.
(b) All personnel who require licensure, certification, or
authorization to provide resident care shall be licensed, certified,
or authorized under the appropriate laws or rules of the State of
New Jersey.
8:36-4.5 Staffing requirements
(a) The facility shall maintain and implement written staffing
schedules. Actual hours worked by each employee shall be
documented.
(b) The facility shall provide on the premises at all times the
following minimum numbers of employees:
1. At least one awake personal care assistant; and
2. At least one additional employee.
(c) The facility shall develop and implement a staff orientation
and a staff education plan, including plans for each service and
designation of person(s) responsible for training. All personnel
providing personal care or health services shall receive orientation
at the time of employment and at least annual in-service education
regarding, at a minimum, the following:
1. The provision of services and assistance in accordance with the
concepts of assisted living;
2. Emergency plans and procedures; and
3. The infection prevention and control program.
(d) The staffing *[ratios of]* *Ievel in* this chapter *[are]* *is*
minimum only and the assisted living residence and comprehensive
personal care home shall employ staff in sufficient number and with
sufficient ability and training to provide the basic care and resident
assistance and supervision required, based on assessment of the
acuity of resident's needs.
(e) Personnel, including staff under contract, with a reportable
communicable disease or infection shall be excluded from the assisted living residence and comprehensive personal care home until
examined by a physician who shall certify to the administrator that
the condition will not endanger the health of residents or other
employees.
(f) The facility shall exercise good faith and *[due diligence 1*
*employ reasonable efforts* to ensure that staff providing personal
care and services to residents have not been convicted of a crime
relating adversely to the person's ability to provide resident care,
such as homicide, assault, kidnapping, sexual offenses, robbery, and
crimes against the family, children or incompetents, except where
the applicant or employee with a criminal history has demonstrated
his rehabilitation in order to qualify for employment at the facility.
8:36-4.6 Policy and procedure manual
(a) A policy and procedure manual(s) for the organization and
operation of the facility shall be developed, implemented, and reviewed at intervals specified in the manual(s). Each review of the
manual(s) shall be documented, and the manual(s) shall be available
in the facility to representatives of the Department at all times. The
manual(s) shall include at least the following:
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1. An organizational chart delineating the lines of authority,
responsibility, and accountability for the administration and resident
care services of the facility;
2. A description of the services which the assisted living residence
or comprehensive personal care home is capable of providing;
3. Policies and procedures for maintaining security;
4. Policies and procedures for reporting all diagnosed and/or
suspected cases of resident abuse or exploitation. If the resident is
60 years of age or older, the State of New Jersey Office of the
Ombudsman for the Institutionalized Elderly shall be notified, in
compliance with N.J.S.A. 52:27G-7.1 et seq.;
5. Policies and procedures for maintaining confidentiality of resident records, including policies and procedures for examination of
resident records by the resident and other authorized persons and
for release of the resident's records to any individual outside the
facility, as consented to by the resident or as required by law or
third party payor;
6. Policies and procedures for the maintenance of personnel
records for each employee, including at least his or her name,
previous employment, educational background, credentials, license
number with dfective date and date of expiration (if applicable),
certification (if applicable), verification of credentials, prior criminal
records, records of physical examinations, job description, records
of orientation and inservice education, and evaluations of job
performance; and
7. Policies and procedures, including content and frequency, for
physical examinations and immunizations and tuberculin testing
upon employment and subsequently for employees and persons
providing direct resident care services in the facility through contractual arrangements or written agreement.
(b) The facility shall make all policy and procedure manuals
available to residents, guardians, designated responsible persons,
prospective applicants, and referring agencies during normal business hours or by prior arrangement.

8:36-4.7 Resident transportation
(a) The facility shall be capable of providing resident transportation, either directly or by arrangement, to and from health care
services provided outside the facility, and shall promote reasonable
plans for security and accountability for the resident and his or her
personal possessions, as well as transfer of resident information to
and from the: provider of the service, as required by individual
residents and specified in resident's service plans.
(b) The facility shall assist residents, if needed, in arranging for
transportation to activities of social, religious, and community groups
in which the resident chooses to participate.
8:36-4.8 Written agreements
The facility shall have a written agreement or its equivalent, or
a linkage for services not provided directly by the facility. If the
facility provides care to residents with psychiatric disorders, the
facility shall also have a written agreement with one or more community mental health centers specifying which services will be
provided by the mental health center. The written agreements shall
require that services be provided in accordance with the rules in
this chapter.
8:36-4.9 Reportable events
(a) The facility shall notify the Department immediately by telephone at 609-588-7725 (609-392-2020 after business hours), followed
within 72 hours by written confirmation, of the following:
1. Interruption for three or more hours of basic physical plant
services, such as heat, light, power, water, food, or staff;
2. Termination of employment of the administrator, and the name
and qualifications of his or her replacement;
3. Occurrence of epidemic disease in the facility;
4. All fires, all disasters, all residents who are missing for 24 hours,
and all deaths resulting from accidents or incidents in the facility
or related to facility services. The written confirmation shall contain
information about injuries to residents and/or personnel, disruption
of services, and extent of damages;
5. Any major occurrence or incident of an unusual nature shall
be reported immediately to the Department by telephone, and shall
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be confirmed in writing to the Department as soon as possible
thereafter;
6. All alleged or suspected crimes which are serious crimes committed by or against residents, which have also been reported at the
time of occurrence to the local police department; and
7. All suspected cases of resident abuse or exploitation which have
been reported to the State of New Jersey Office of the Ombudsman
for the Institutionalized Elderly.
8:36-4.10 Notices
(a) The facility shall conspicuously post a notice that the following
information is available in the facility during normal business hours,
to residents and the public:
1. All waivers granted by the Department;
2. A copy of the last annual licensure inspection survey report
and the list of deficiencies from any valid complaint investigation
during the past 12 months;
3. Policies and procedures regarding resident rights;
4. Business hours of the facility;
5. Policies and procedures for maintaining security of the assisted
living residence and comprehensive personal care home;
6. The toll-free hot line number of the Department; telephone
numbers of county agencies and of the State of New Jersey Office
of the Ombudsman; and
7. The names of, and a means to formally contact, the owner and/
or members of the governing authority.
8:36-4.11 Maintenance of records
(a) The facility shall maintain an annual chronological listing of
residents admitted and discharged, including the destination of residents who are discharged.
(b) Statistical data, such as resident census and facility characteristics, shall be forwarded on request, in a format provided by the
Department.
8:36-4.12 Admission and retention of residents
(a) The administrator of the assisted living residence or the administrator's designee shall conduct an interview with the resident
and, if *[available]* ·the resident agrees·, the resident's family,
guardian, or interested agency, prior to or at the time of the resident's admission. The interview shall include at least orientation to
the facility's policies, business hours, fee schedule, services provided,
resident rights, and criteria for admission and discharge. Documentation of the resident interview shall be included in the resident's
record.
(b) At the initial interview prior to, or at the time of, admission
of each resident, the administrator or the administrator's designee
shall be provided with the name, address, and telephone number
of a family member, guardian, responsible person or designated
community agency who can be notified in the event of the resident'!
illness, incident, or other emergency.
(c) If a facility has reason to believe, based on a resident's behavior, that the resident poses a danger to himself or herself or others
and that the facility is not capable of providing proper care to th(
resident, then the attending physician or the physician on call, iT
consultation with facility staff and a resident representative, shal
determine whether the resident is appropriately placed in that facili
ty. The facility or resident representative shall ·[attempt to local!
a new placement if necessary, and to]* initiate the mental healtl
screening process in accordance with N.J.S.A. 30 ·and, based OJ
the results and recommendations of that screening process, shal
attempt to locate a new placement if necessary·.
(d) If an applicant, after applying in writing, is denied admissio!
to the assisted living residence or program, the applicant and/or hi
or her family, guardian, or designated community agency shall, UpOJ
written request, be given the reason for such denial in writing, signel
by the administrator, within 15 days of the receipt of the writte
request.
(e) If there is an infirmary in the facility, residents shall b
transferred to the infirmary only if they have consented to suc
transfer and shall remain in the infirmary for a limited time onl:
generally not to exceed one week.
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8:36-4.13 Involuntary discharge
(a) Written notification by the administrator shall be provided to
a resident and/or his or her family, guardian, or designated
responsible person, of a decision to involuntarily discharge the resident from the facility. Such involuntary discharge shall only be upon
grounds contained in the facility's policies and procedures and shall
occur only if the resident has been notified and informed of such
policies in advance. The notice of discharge shall be given at least
30 days in advance and shall include the reason for discharge and
the resident's right to appeal. This 30 day advance notice shall not
apply if the discharge is for reasons in accordance with the criteria
specified at N.J.A.C. 8:36-4.1(d)1 through 8. A copy of the notice
shall be entered in the resident's record.
(b) The resident shall have the right to appeal to the administrator
any involuntary discharge from the facility. The appeal shall be in
writing and a copy shall be included in the resident's record with
the disposition or resolution of the appeal. The resident shall have
the right to retain legal counsel to appeal.
(c) In an emergency situation, as stated in N.J.A.C. 8:36-4.12(d),
for the protection of the life and safety of the resident or others,
the facility may transfer the resident without 30 days notice. The
Department shall be notified in the event of such discharge.
8:36-4.14 Notification requirements
(a) The resident's family, guardian, and/or designated responsible
person or community agency shall be notified, immediately after the
occurrence, in the event of the following:
1. The resident acquires *[any] * *an* acute illness requiring
medical care;
2. Any serious accident, criminal act or incident occurs which
involves the resident and results in serious harm or injury or results
in the resident's arrest or detention. The Department of Health shall
also be notified of these events;
3. The resident is transferred from the facility; or
4. The resident expires.
(b) Such notification shall be given at the time of occurrence, and
then documented in the resident's record.
8:36-4.15 Interpretation services
The facility shall demonstrate the ability to provide a means to
communicate with any resident admitted who is non-English-speaking and/or has a communication disability, using available community
or on-site resources.
8:36-4.16 Referral and transfer agreements
Each licensed assisted living residence and comprehensive
personal care home shall maintain written referral and/or transfer
agreements with at least one licensed acute care hospital in New
Jersey, at least one licensed State, county, or private psychiatric
hospital in New Jersey, and with at least one licensed New Jersey
long term care facility.
SUBCHAPTER 5.

ADMINISTRATION

8:36-5.1 Appointment of administrator
An administrator shall be appointed and an alternate shall be
designated in writing to act in the absence of the administrator. The
administrator or a designated alternate shall be available at all times.
8:36-5.2 Administrator's responsibilities
(a) The administrator or designee shall be responsible for, but
not limited to, the following:
1. Ensuring the development, implementation, and enforcement
of all policies and procedures, including resident rights;
2. Planning for, and administration of, the managerial, operational, fiscal, and reporting components of the facility;
3. Ensuring that all personnel are assigned duties based upon their
ability and competency to perform the job and in accordance with
written job descriptions;
4. Ensuring the provision of staff orientation and staff education;
*[and]*
5. Establishing and maintaining liaison relationships and communication with facility staff and services and with residents and
their families*I.]**; and*

*6. Establishing and maintaining liaison relationships and communications with community hospitals, social, and mental health
service agencies. *
(b) The administrator shall be qualified in accordance with
N.J.A.C. 8:36-1.5.
SUBCHAPTER 6.

RESIDENT CARE POLICIES

8:36-6.1 Resident care policies and procedures
(a) Written resident care policies and procedures shall be
established, implemented, and reviewed at intervals specified in the
policies and procedures. Each review of the policies and procedures
shall be documented. Policies and procedures shall include, but not
be Limited to, the following:
1. Resident rights;
2. Advance directives, including but not limited to, the following:
i. The circumstances under which an inquiry will be made of
individuals regarding the existence and Location of an advance
directive;
ii. Requirements for provision of a written statement of resident
rights regarding advance directives, approved by the Commissioner
or his or her designee, to residents upon admission; and
iii. Requirements for documentation in the resident record;
3. The determination of staffing levels to ensure delivery of
services and assistance as needed for each resident of the facility
during each 24-hour period. Services may be provided directly by
staff empLoyed by the facility or in accordance with a written
contract;
4. The delivery of personal care and assistance to residents in
accordance with assisted living concepts which specify that each
resident will be encouraged to maintain his or her independence
and personal decision making abilities;
5. The referral of residents to health care providers in accordance
with individual needs and resident service plans;
6. Emergency medical and dental care of residents, including
notification of the resident's family, guardian, or designated community agency, and care of residents during periods of acute illness;
*[7. Obtaining written informed consent for any medical
procedures performed at the facility which require informed consent
by law, and the circumstances under which written informed consent
shall be obtained;]*
*[8.]**7.* Resident instruction and health education;
*[9.]**8.* The control of smoking in the facility in accordance with
N.J.S.A. 26:3D-I et seq.
i. Residents, staff and visitors shall be permitted to smoke only
in designated smoking areas having adequate outside ventilation;
ii. Nonflammable ashtrays in sufficient numbers shall be provided
in designated smoking areas;
iii. Any room designated for smoking shall meet the following
ventilation requirements for acceptable indoor air quality:
(I) A ventilation system which prevents contaminated air from
recirculating through the facility;
(2) The number of air changes per hour within the designated
smoking room shall be equivalent to the number necessary to achieve
60 cubic feet per minute per smoker, based on occupancy of no
greater than five smokers per 100 square feet; and
(3) Negatively pressurized air to prevent backstreaming of smoke
into nonsmoking areas of the facility;
iv. At the facility's option, a smoke-free policy may be developed,
which shall include adequate notice to all applicants prior to admission to the facility;
*[10.]**9.* Discharge, termination by the facility, transfer, and
readmission of residents, including criteria for each;
*[11.]**10.* The care and control of pets, if the facility permits
pets in the facility or on its premises; and
*[12.]**11.* A policy to determine those circumstances where the
resident's absence should be investigated.
8:36-6.2 Financial arrangements
(a) The facility shall:
1. Inform residents of any and all fees for services provided and
charges for supplies routinely provided by the facility. Upon ad-
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mission and at the time of any price change the resident shall also
be informed of the costs of supplies which are specially ordered·.
At the resident's request, this information may be provided instead
to the resident's family, guardian, or designated community
agency·;
2. Maintain a written record of all financial arrangements with
the resident and/or his or her family, guardian, or designated community agency with copies furnished to the resident;
3. Assess no additional charges, expenses, or other financial
liabilities in excess of the daily, weekly, or monthly rate included
in the admission agreement, except:
i. Upon written agreement of the resident and/or his or her family,
guardian, or designated community agency, who shall be given a copy
of the written approval;
ii. Upon written orders of the resident's physician, stipulating
specific services not included in the admission agreement;
iii. Upon 30 days' prior written notice to the resident and/or his
or her family of any change in charges, expenses, or other financial
liabilities that are in addition to the agreed daily, weekly, or monthly
rate; *[and]* ·or·
iv. Where there is written documentation of the resident's agreement to the purchase and cost of supplies which are purchased
through the facility.
4. Provide the resident with information regarding financial assistance available from third-party payors and/or other payors and
referral systems for residents' financial assistance.
5. All residents who have advanced a security deposit to a facility
prior to or upon their admission shall be entitled to receive interest
earnings which have accumulated on such funds or property.
i. The facility shall hold such funds or property in trust for the
resident and they shall remain the property of the resident. All such
funds shall be held in an interest-bearing account as established
under requirements of N.J.S.A. 30:13-1 et seq.
ii. The facility may deduct an amount not to exceed one percent
per annum of the amount so invested or deposited for costs of
servicing and processing the accounts.
iii. The facility within 60 days of establishing an account shall
notify the resident, in writing, of the name of the bank or investment
company holding the funds and the account number. The facility
shall thereafter provide a quarterly statement to each resident it
holds security funds in trust for identifying the balance, interest
earned, and any deductions for charges or expenses incurred in
accordance with the terms of the contract or agreement of admission.
8:36-6.3 Personal needs allowance
(a) The administrator or his or her representative shall develop
a policy and procedure for handling the monthly personal needs
allowance for each resident who receives Supplemental Security
Income (SSI) or General Public Assistance. The personal needs
allowance shall be at least the amount specified by the New Jersey
State Department of Human Services pursuant to N.J.S.A.
44:7-87(h).
(b) Every administrator to whom resident's personal funds are
entrusted shall maintain written records, such as a ledger, including
the date each payment was received, the amount of payment, the
date of each disbursement, the amount of each disbursement, the
reason for each disbursement and to whom each disbursement was
made. The personal needs allowance shall not be commingled with
any other facility operating account and shall be deposited into an
interest bearing account. Each resident shall receive his or her
personal needs allowance within 72 hours of the receipt of the check
by the administrator.
(c) The resident shall sign to acknowledge receipt of funds, or
goods or services purchased with such funds, at the time of disbursement.
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SUBCHAPTER 7.

RESIDENT ASSESSMENTS, RESIDENT
SERVICE PLAN·S·, HEALTH CARE
PLANS AND HEALTH CARE SERVICES

8:36-7.1

·Initial assessments,· *[Resident]* ·resident· service
plans·, health care assessments and health care plans·
(a) Each resident shall *[be assessed]* ·receive an initial
assessment· by a registered professional nurse to determine if the
resident needs general and/or health care services. The initial nursing
assessment shall not be required if a licensed physician specifies in
writing, within 60 days prior to admission, that the resident has no
health care service needs and is appropriate for an assisted living
residence or a comprehensive personal care home.
(b) If the assessment indicates that the resident has general
service needs, a resident service plan shall be developed within
*[seven] * ·14· days of the resident's admission. The resident service
plan shall include, but not be limited to, the following:
1. The resident's requirements for assistance in activities of daily
living (ADL), if needed*[, including designation of persons who will
provide assistance, how the services will be provided, and frequency]*;
2. The resident's *[requirements for]* ·needs, if any, for assistance with· transportation*[, if needed]*; and
3. Requiremen~" for assistance with recreational and other activities, if needed*[, as determined by the resident assessment.]*·;·
·4. In lieu of the required resident service plan, the facility may
substitute the admission agreement (or other document presented
to the resident) provided it explains the circumstances under which
the resident win receive assistance with ADLs, transportation,
recreational and other activities.·
(c) If the resident does not *[require] * ·bave· any ·general·
service*[s]* ·needs·, a resident service plan is not needed.
(d) If the resident assessment indicates that the resident requires
health care services, a health care assessment shall be completed
within 14 days of admission by a registered professional nurse using
the Minimum Data Set (MDS) form (available from the Department) or an assessment instrument which has been adopted by the
facility that meets the requirements of (e) below. Based on *[that] *
·the bealth care· assessment a written ·health care· plan *[of care] *
shall be developed. The health care plan shall include, but not be
limited to the following:
1. Orders for treatment or services, medications, and diet, if
needed;
2. The resident's needs and preferences for himself or herself;
3. The specific goals of treatment or services, if appropriate;
4. The time intervals at which the resident's response to treatment
will be reviewed; and
5. The measures to be used to assess the effects of treatment.
(e) Each *[resident]* ·health care· assessment by the registered
professional nurse shall include, at a minimum, evaluation of the
following:
1. Cognitive patterns;
2. Communicationlhearing patterns;
3. Vision patterns;
4. Physical functioning and structural problems;
5. Continence;
6. Psychosocial well-being;
7. Mood and behavior patterns;
8. Activity pursuit patterns;
9. Disease diagnoses;
10. Health conditions;
11. Oral/nutritional status;
12. Oral/dental status;
13. Skin conditions;
14. Medication use; and
15. Special treatment and procedures.
(f) If the resident does not need a health care service, a ·health·
care plan is not needed *[for that service]*.
(g) The resident shall participate and, if *[indicated]* ·the resident agrees·, family members shall be invited to participate in the
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development of the resident service plan and health care plan, if
plans are needed. Participation shall be documented in the resident's
record.
8:36-7.2 Implementation of plans
The resident service plan *[and/or health care plan]* shall be
reviewed and, if necessary, revised *[quarterly]* ·semiannually·,
based upon the resident's response to the care provided *[by each
of the participating services]*. ·The health care plan shall be reo
viewed, and if necessary, revised quarterly, based upon the resident's
response to the care provided.· Documentation in the resident's
record shall indicate review and any necessary revision of the resident service plan and/or health care plan.
8:36-7.3 Health care services
(a) The assisted living residence and comprehensive personal care
home shall assure that the resident receives health care services, as
defined at N.J.A.C. 8:36-1.3, under the direction of a registered
professional nurse, in accordance with the health care plan.
(b) The facility shall have at least one registered professional
nurse available at all times. Available, in this instance, shall mean
on call and capable of being reached by telephone.
(c) A registered professional nurse shall be responsible for developing nursing practice policies and procedures and the coordination of all health care services required in the resident's health
care plan.
(d) Written policies and procedures shall insure, but not be
limited to the following:
1. Assessment of the health ·care· service needs of all residents
in the facility*(, and reassessment]* at least *[quarterly] * ·semiannually· *[of all residents]*, *[including those who did not have
an initial nursing service plan]* ·except that those residents who
have a health care plan shall be reassessed quarterly·;
2. Monitoring of the conditions of the residents on a periodic
basis;
3. Notification of the registered nurse if there are significant
changes in a resident's condition;
4. Assessment of the resident's need for referral to a physician
or community agencies as appropriate; and
5. Maintenance of records as required.
8:36-7.4 Provision of health care services
(a) The facility shall arrange for health care services to be
provided to residents as needed, in accordance with assessments and
with health care plans. ·Tbe administrator shall develop a system
to identitY the residents receiving a health care service.·
(b) At the time of admission, arrangements shall be made between the administrator and the resident, guardian, or designated
community agency regarding the physician and dentist to be called
in case of illness, or the person to be called for a resident who,
because of religious affiliation, is opposed to medical treatment.
(c) The initial health care *[service]* assessment shall be
documented by the health care professional providing the service
and shall be updated as required, in accordance with professional
standards of practice, at least quarterly.
(d) The *[health care professional shall notify the]· resident's
physician or the physician's designee ·shall be notified· of any
significant change in the resident's physical or psychological condition ·and any intervention by the physician shall be recorded·.
(e) *[The administrator or designee shall ensure that an up-todate log is maintained containing the names of all residents who
are receiving health care services, the type of health care services
being provided to the resident, the names of the health care personnel who are providing the services, and the date and reasons for
the resident's discontinuing of health care services.]* ·If a resident
who has not been receiving a health care service requires a health
care service on a temporary basis (meaning a period of time
reasonably expected to be 14 days or less and not involving a
significant change in condition or a life threatening illness), neither
a health care assessment nor a health care plan need be done. The
administrator shall develop a system to identitY the residents receiving a health care service on a temporary basis.·

(f) The registered professional nurse or a physician shall be called
at the onset of illness of any resident to arrange for assessment of
the resident's nursing care needs or medical needs and for needed
nursing care intervention or medical care.
(g) Each resident shall have an annual physical examination by
a physician ·or by a nurse practitioner/clinical nurse specialist·,
which shall be documented in the resident's record. The physician
·or nurse practitioner/clinical nurse specialist· shall certify annually
that the resident does not have needs which exceed the care which
the assisted living residence or comprehensive personal care home
is capable of providing.
(h) Residents shall be permitted free choice of a physician.
*[(i) The administrator shall arrange for a physician to be available for emergencies, including injuries or accidents to residents, or
when required by a resident's condition.]*
*[(j)]*·(i)· If it is determined that there is a medical need for
a transfer to another health care facility because the assisted living
residence or comprehensive personal care homes cannot meet the
resident's needs such transfers shall be initiated promptly, in accordance with N.J.A.C. 8:36-4.1(d)1. The registered professional
nurse shall be notified to ensure that the resident is receiving
appropriate care during the transfer period. If the resident is not
transferred within seven days, the Department shall be notified and
assistance shall be requested from the Department to arrange for
transfer of the resident.

8:36-7.5 Quality assurance
The facility shall develop written policies and procedures for *[and
establish a Quality Assurance Program for all residents receiving]*
·monitoring the quality 01* health care services ·provided to residents·.
SUBCHAPTER 8.

DINING SERVICES

8:36-8.1 Provision of meals
The assisted living residence or comprehensive personal care
home shall providing dining services to meet the daily nutritional
needs of residents, directly in the facility.
8:36-8.2 Designation of a food service *[supervisor] * ·coordinator·
(a) The facility shall designate a food service *[supervisor] * ·coordinator· who, if not a dietitian, functions with scheduled consultation
from a dietitian. When meals are prepared in the facility, the food
service *[supervisor] * ·coordinator· or designee shall be present in
the facility. The food service *[supervisor] * ·coordinator· shall *[be
responsible for, but not limited to, the following:]* ·ensure that
dining services are provided as specified in the dining portion of
the health care plan.·
*[1. Developing and implementing written objectives, policies, a
procedure manual, an organizational plan, and a quality assurance
program for the dining service;
2. Participating in planning and budgeting for the dining service;
3. Ensuring that dining services are provided as specified in the
dining portion of the resident service plan;
4. Assisting in developing and maintaining written job descriptions
for dining service personnel, and assigning duties based upon education, training, competencies, and job descriptions; and
5. Participating in staff education activities and providing consultation to facility personnel.]*
8:36-8.3 Responsibilities of dietitians
(a) If indicated, according to residents' needs, a dietitian shall be
responsible for providing resident care, including, but not limited
to, the following:
1. Assessing the nutritional needs of the resident. If indicated,
preparing the dietary portion of the health care plan on the basis
of the assessment, providing dietary services to the resident as
specified in the dietary portion of the health plan, reassessing the
resident, and revising the dietary portion of the health care plan.
Each of these activities shall be documented in the resident's record;
and
2. Providing nutritional counseling and education to residents.
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8:36-8.4 Requirements for dining services
(a) The facility and personnel shall comply with the provisions
of Chapter XII of the New Jersey Sanitary Code, N.J.A.C. 8:24.
(b) A current diet manual shall be available to the dining service
personnel and to the nursing service personnel.
(c) Meals shall be planned, prepared, and served in accordance
with, but not limited to, the following:
1. At least three meals shall be prepared and served daily to
residents;
2. The facility shall select foods and beverages, which include
fresh and seasonal foods, and shall prepare menus with regard to
the nutritional and therapeutic needs, cultural backgrounds, food
habits, and personal preference of residents;
3. Written, dated menus shall be planned at least 14 days in
advance for all diets. The same menu shall not be used more than
once in any continuous seven day period;
4. Current menus with portion sizes and any changes in menus
shall be posted in the food preparation area. Menus shall be posted
in a conspicuous place in residents' area, and/or a copy of the menu
shall be provided to each resident. Any changes or substitutes in
menus shall be posted or provided in writing to each resident.
Menus, with changes or substitutes, shall be kept on file in the facility
for at least 30 days;
5. Diets selved shall be consistent with the diet manual, the
dietitian's instructions, and, if applicable for special diets, shall be
served in accordance with physicians' orders;
6. Nutrients and calories shall be provided for each resident,
based upon current recommended dining allowances of the Food
and Nutrition Board of the National Academy of Sciences, National
Research Council, adjusted for age, sex, weight, physical activity, and
therapeutic needs of the resident, if applicable;
7. Between-meal snacks and beverages shall be available at all
times for each resident, unless medically contraindicated as
documented by a physician in the resident's health care plan;
8. Substitutt~ foods and beverages of equivalent nutritional value
shall be available to all residents;
9. ·[There shall be designated staff responsible for observing
meals refused or missed and documenting the name of the resident
and the meal refused or missed]* *In the case of a resident who
has a health care plan in which diet is identified as a service, the
staff shall observe whether meals are refused or missed and shall
document this information*;
10. All meals shall be served at the proper temperature and shall
be attractive when served to residents. Place settings and condiments
shall be appropriate to the meal;
11. Seatings shall be arranged for each meal in order to accommodate individual resident's meal-time preferences, in accordance with
facility policies;
12. *In the case of a resident who has a health care plan in which
diet is identified as a service, a* *[A]* record shall be maintained
for *[each]* *such* resident, identifying the resident by name, diet
order, if applk:able, and other information, such as meal patterns,
when on a calculated diet and allergies*[. Such record shall be
available in the dining area]*; and
13. If the resident is ill, *[or so requests,]* meals shall be served
in his or her apartment, as indicated in the resident service plan
and in accordance with facility policy.
8:36-8.5 Commercial food management services
If a commercial food management firm provides dining services,
the firm shall be required to conform to the standards of this
subchapter.
SUBCHAPTER 9.

PHARMACEUTICAL SERVICES

8:36-9.1 Provision of pharmaceutical services
The assisted living residence and comprehensive personal care
home shall be capable of ensuring that pharmaceutical services are
provided to residents in accordance with physician's orders and with
each resident's health care plan.

(CITE 25 N.,J.R. 6054)

8:36-9.2 Self-administration of medications
*[(a) Self-administration of medications by residents shall be
performed as follows:
1. By removing a dose from a previously dispensed, properly
labeled container (including a unit dose container);
2. By verifying it with the directions on the label; and
3. By taking orally, injecting, inserting, or otherwise administering
the medication;]*
*[(b)]**(a)* If indicated in the resident's health care plan *or
resident's service plan*, a designated employee shall provide resident supervision and/or assistance during self-administration of
medications in accordance with physicians' orders. Any employee
who has been designated to provide resident supervision or assistance during self-administration of medications shall have received
training from the licensed professional nurse or the licensed
pharmacist, and such training shall be documented.
1. The facility shall document the provision of training to each
employee who has been designated to provide resident supervision
and/or assistance with self-administration of medications; and
2. The facility shall document any observed instance where
medications are not taken in accordance with physician's orders.
8:36-9.3 Administration of medications
*(a) Notwithstanding the definition of "health care service" at
N.,J.A.C. 8:36-1.3, the administration of medication in accordance
with N.,J.A.C. 8:36-9.2 and 9.3, in and of itself, shall not be considered a health care service.*
*[(a)]**(b)* All medications administered by qualified personnel
shall be administered in accordance with prescriber orders, facility
policy, and all Federal and State laws and regulations.
*[(b)]**(c)* *[The registered professional nurse may delegate
responsibility, in accordance with N.J.A.C. 13:37-6.2, for medication
administration to personal care assistants, based upon individual
residents' needs and circumstances, within specific limits.]* *The
administration of medications is within the scope of practice and
remains the responsibility of the registered professional nurse. The
registered professional nurse may choose to delegate the task of
administering medications in accordance with N.,J.A.C. 13:37-6.2 to
personal care assistants who have completed a medication administration course approved by the State Board of Nursing and the
Department. When the registered nurse delegates the task of administering medications to personal care assistants this delegation is
based upon individual residents' needs and circumstances, within
specific limits.* These limits shall include, but not be limited to,
the following:
1. ·[Administration of oral medications, external applications, rectal suppositories, and pre-dawn insulin injections only may be delegated; class two drugs (narcotics), anti-psychotic drugs, and drugs
requiring any other mode of administration are excluded from the
nurse's delegation]* *The administration of oral, ophthalmic, otic,
inhalant, nasal, rectal, vaginal, topical and injectable (subcutaneous) medications may be delegated. Residents receiving short
term Scheduled medications (II-IV) for analgesia, and injections
other than pre-drawn insulin, must be reassessed by the registered
nurse at least every 72 hours, in order to determine if the medication
is still required*;
2. A Statewide training program regarding medication administration shall be completed by each personal care assistant who will
administer medications;
*[3. The resident's condition shall be medically stable;]*
*[4.]**3.* The delegating nurse shall review with the personal care
assistant medication actions and untoward effects for each drug to
be administered. Pertinent information about medications' adverse
effects, side effects, and potential interactions shall be incorporated
into the care plan for each resident, with interventions to be implemented by the personal care assistant and other caregiving staff;
and
*[5.]**4.* *[An FDA approved unit dose]* *A unit of use* drug
distribution system shall be developed and implemented.
*[(c) Medications for individual residents shall only be removed
from their original prescription containers by qualified personnel
when an individual medication administration device is used.]"
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(d) Each resident shall be identified prior to drug administration.
(e) Drugs prescribed for one resident shall not be administered
to another resident.
(f) Personnel shall report drug errors and adverse drug reactions
immediately to the director of health services, to the prescriber, and
to the pharmacist, and shall document the incident in the resident's
record.
8:36-9.4 Designation of a pharmacist
(a) The facility shall designate a pharmacist who shall direct
pharmaceutical services and provide consultation to the physician,
facility staff, and residents, as needed. The pharmacist shall assist
the facility with, at a minimum, the following:
1. Training of employees;
2. Educating residents regarding medications;
3. Establishing policies and procedures which ensure safe and
appropriate self-administration of medications;
4. Reviewing medication records; and
5. Inspecting all common areas that the facility has designated for
storage of medications and maintaining records of such inspections.
8:36-9.5 Storage of medications
(a) For those residents who do not self-administer medications,
the administrator shall provide an appropriate and safe medication
storage area, either in a common area or in the resident's unit, for
the storage of medications. *The storage area requirement may be
satisfied through the use of a locked medication cart.*
1. The storage area shall be kept locked when not in use.
2. The storage area shall be used only for storage of medications
and medical supplies.
3. The key to the storage area shall be kept on the person of
the employee on duty who is responsible for resident supervision.
4. Each resident's medications shall be kept separated within the
storage area, with the exception of large volume medications which
may be labeled and stored together in the storage area.
*[(b)]**S.* Medications shall be stored in accordance with
manufacturer's instructions and with U.S.P. (United States
Pharmacopoeia) regulations.
*[(c)]**(b)* *[Unless the facility is using an individual medication
administration device, all] * *AII* medications shall be kept in their
original containers and shall be properly labeled and identified.
1. The label of each resident's prescription medication container
shall be permanently affixed and contain the resident's full name,
physician's name, prescription number, name and strength of drug,
lot number, *quantity,* date of issue, expiration date, manufacturer's
name if generic, directions for use, and cautionary and/or accessory
labels. If a generic substitute is used, the drug shall be labeled
according to the Drug Utilization Review Council Formulary,
N.J.S.A. 24:6E-J et seq. Required information appearing on individually packaged drugs or within an alternate medication delivery
system need not be repeated on the label.
2. All over-the-counter (OTe) medications repackaged by the
pharmacy shall be labeled with an expiration date, name and strength
of the drug, lot number, date of issue, manufacturer's name if
generic, and cautionary and/or accessory labels, in accordance with
U.S.P. regulations. Original manufacturer's containers shall be
labeled with at least the resident's name, and the name label shall
not obstruct any of the aforementioned information.
3. If a unit *[dose]* *of use* drug distribution system is used,
each dose of medication shall be individually packaged in a
hermetically sealed, tamper-proof container, and shall carry full
manufacturer's disclosure information on each discrete dose. Disclosure information shall include, but not be limited to, the following:
product name and strength, lot number, expiration date, and
manufacturer's or distributor's name. *[("Bingo" or punch card
systems are not required to have each discrete dose labeled.)]*
*[(d)]**(c)* Single use and disposable items shall not be reused.
*[(e)]**(d)* No stock supply of prescription medications shall be
maintained, unless prior approval is obtained from the Department.
*[(f)]**(e)* Discontinued or expired medications shall be
destroyed within 30 days in the facility, or, if unopened and properly
labeled, returned to the pharmacy. All medication destruction in the

facility shall be witnessed and documented by two persons, each of
whom shall be either the administrator, the licensed nurse or the
*[consultant]* pharmacist.
SUBCHAPTER 10.

RESIDENT ACTIVITIES

8:36-10.1 Provision of resident activities
(a) A planned, diversified program of resident activities shall be
offered daily for residents, including individual and/or group activities, on-site or off-site, to meet the individual needs of residents.
(b) Residents shall have the opportunity to organize and
participate in a Resident Council that presents the resident's concerns to the administrator of the facility.
SUBCHAPTER 11. SOCIAL WORK SERVICES
8:36-11.1 Provision of social work services
The facility shall arrange for the provision of *[clinical]* social
work services to residents who require them, in accordance with
N.J.S.A. 45:15BB.
SUBCHAPTER 12. EMERGENCY SERVICES AND
PROCEDURES
8:36-12.1 Emergency medical services
(a) Emergency medical services shall be available to or arranged
for residents requiring these services.
(b) The facility shall develop a written plan for arranging for
emergency transportation of residents for medical care and returning
them to the assisted living residence.
8:36-12.2 Emergency plans and procedures
(a) The facility shall develop written emergency plans, policies,
and procedures which shall include plans and procedures to be
followed in case of medical emergencies, power failures, fire, or
natural disasters. The emergency plans shall be filed with the Department of Health and the Department shall be notified when the plans
are changed. Copies of emergency plans shall also be forwarded to
other agencies in accordance with State and municipal laws.
(b) The emergency plans, including a written evacuation diagram
specific to the unit that includes evacuation procedure, location of
fire exits, alarm boxes, and fire extinguishers, and all emergency
procedures, shall be conspicuously posted throughout the facility. All
employees shall be trained in procedures to be followed in the event
of a fire and instructed in the use of fire-fighting equipment and
resident evacuation as part of their initial orientation and at least
annually thereafter. All residents shall be instructed in emergency
evacuation procedures.
(c) Procedures for emergencies shall specify persons to be
notified, process of notification and verification of notification, locations of emergency equipment and alarm signals, evacuation routes,
procedures for evacuating residents, procedures for reentry and
recovery, frequency of fire drills, tasks and responsibilities assigned
to all personnel, and shall specify medications and records to be
taken from the facility upon evacuation and to be returned following
the emergency.
8:36-12.3 Drills and tests
(a) The facility shall conduct at least one drill of the emergency
plans every month, of which at least one annually shall take place
during every working shift. The facility shall maintain documentation
of all drills, including the date, hour, description of the drill,
participating staff, and signature of the person in charge. In addition
to drills for emergencies due to fire, the facility shall conduct at
least one drill per year for emergencies due to a disaster other than
fire, such as storm, flood, other natural disaster, bomb threat, or
nuclear accident (a total of 12 drills). All staff shall participate in
at least one drill annually, and selected residents may participate
in drills.
(b) At least one joint fire drill shall be conducted annually, involving the local fire department. The facility shall notify first aid and
civil defense agencies of this drill and shall participate in communitywide disaster drills.
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(c) The facility shall test at least one manual pull alarm each
month of the y,~ar and maintain documentation of test dates, location
of each manual pull alarm tested, persons testing the alarm, and
its condition.
(d) Fire extinguishers shall be conspicuously hung, kept easily
accessible, shall be visually examined monthly and the examination
shall be recorded on a tag which is attached to the fire extinguisher.
Fire extinguishers shall also be inspected and maintained in accordance with manufacturers' and applicable National Fire Protection Association (NFPA) requirements. Each fire extinguisher shall
be labeled to show the date of such inspection and maintenance.
SUBCHAPTER 13.

RESIDENT RECORDS

8:36-13.1 Health record
A current, complete health record shall be maintained for each
resident who is receiving health care services.
8:36-13.2 Confidentiality
Records and information regarding the individual resident shall
be considered confidential and the resident shall have the opportunity to examine such records, in accordance with facility policies. The
written consent of the resident shall be obtained for release of his
or her records to any individual outside the facility, except in the
case of the resident's transfer to another health care facility, or as
required by law, third-party payor, or authorized government
agencies.
8:36-13.3 Record retention
All records shall be maintained for a period of 10 years after the
discharge of a resident from the assisted living facility.
8:36-13.4 Record availability
The records required in this subchapter shall be maintained for
all residents and shall be kept available on the premises for review
at any time by representatives of the Department of Health.
8:36-13.5 Register
(a) A register which contains a current census of all residents
along with othe:r pertinent information, shall be maintained by each
assisted living rl~sidence. The following standards for maintaining the
register shall apply:
1. The administrator or the administrator's designee shall make
all entries in thl~ register and shall be responsible for its maintenance
and safe-keeping;
2. The register shall be kept up-to-date at all times. Admissions,
discharges and discharge destination, and other changes shall be
recorded within 48 hours;
3. The register, which is a permanent record, shall be kept in a
safe place; and!
4. All entries into the register shall be clear, legible, and written
in ink or typed.
8:36-13.6 Residents' individual records
(a) Each resident's record shall include at least the following:
1. The reside:nt's completed admission application and all records
forwarded to the facility;
2. The resid,~nt's name, last address, date of birth, name and
address of sponsor or interested agency, date of admission, date of
discharge (and discharge destination) or death, the name, address
and telephone number of physician to be called, and the name and
address of nearest relative, guardian, responsible person, or interested agency, together with any other information the resident
wishes to have recorded;
3. A copy of the resident's service plan and/or health care plan,
if applicable; *and*
*[4. A complete record of physicians' visits, if applicable, including
dates and physician's comments; and]*
*[5.]**4.* All assessments and treatments by health care and
service providers, entered at least annually. Documentation and/or
notes from all health care and service providers shall be entered
at least quartedy, or more frequently based on individual resident's
needs.
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8:36-13.7 Record of death
Whenever a resident dies in the assisted living residence, the
administrator or the administrator's designee shall include written
documentation from the physician of the date and time of death,
the name of the person who pronounced the death, disposition of
the body, and a record of notification of the family.
SUBCHAPTER 14.

RESIDENT RIGHTS

8:36-14.1 Posting and distribution of statement of resident rights
(a) To assure the highest quality of services, each Assisted Living
provider will post and distribute a statement of resident rights, as
approved and issued by the Department in accordance with N.J.S.A.
30:13, the Nursing Home Patients Bill of Rights, and consistent with
the following principles of assisted living:
1. Provide personalized services and care to meet each resident's
needs;
2. Foster the independence and individuality of each resident;
3. Treat each resident with respect, courtesy, consideration and
dignity;
4. Assure each resident the right to make choices with respect
to services and lifestyle;
5. Assure each resident's right to privacy;
6. Nurture the spirit and uniqueness of each resident;
7. Encourage families and friends participation in resident service
planning and implementation; and
8. Provide opportunities for the Assisted Living Facilities to become a valuable community resource.
SUBCHAPTER 15. HOUSEKEEPING, SANITATION, SAFETY
AND MAINTENANCE
8:36-15.1 Provision of services
(a) The facility shall provide and maintain a sanitary and safe
environment for residents, in accordance with Chapter 12, New
Jersey Sanitary Code, N.J.A.C. 8:24.
(b) The facility shall provide housekeeping, laundry, pest control,
and maintenance services, and shall provide assistance to residents
who require assistance with these services in their residential units.
*[(c) Written objectives, policies, a procedure manual, and an
organizational plan for housekeeping, sanitation, safety, laundry and
maintenance services shall be developed and implemented.]*
8:36-15.2 Housekeeping
(a) A written work plan for housekeeping operations shall be
established and implemented, with categorization of cleaning assignments as daily, weekly, monthly, or annually within each area of the
facility. The facility shall have a written schedule that determines
the frequency of cleaning and maintenance of all equipment, structures, areas, and systems.
(b) Housekeeping personnel shall be trained in cleaning
procedures, including the use and care of equipment.
8:36-15.3 Resident environment
(a) The following housekeeping and sanitation conditions shall be
met *(application of this requirement with respect to the individual
living environment shall take into consideration residents' personal
preferences for style of Iiving)*:
1. The facility and its contents, including all surfaces such as
tables, floors, walls, beds and dressers, shall be clean to sight and
touch and free of dirt and debris;
2. All rooms shall be ventilated to help prevent condensation,
mold growth, and noxious odors;
3. All resident areas shall be free of noxious odors;
4. All furnishings shall be clean and in good repair, and
mechanical equipment shall be in working order. Items which are
broken or worn to the extent that they may cause discomfort or
present danger to residents shall be repaired, replaced, or removed
promptly;
5. All equipment and materials necessary for cleaning, disinfecting, sanitizing, and sterilizing (if applicable) shall be provided;
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6. For central kitchens, thermometers which are accurate to within
three degrees Fahrenheit shall be kept in a visible location within
refrigerators, freezers, and storerooms used for perishable and other
items subject to deterioration. Temperatures shall be maintained in
accordance with Chapter 12 of the New Jersey Sanitary Code,
N.JAC. 8:24;
7. Lighted and ventilated storage spaces shall be provided in the
facility for the proper storage of residents' clothing, linens, drugs,
food, cleaning and other supplies;
8. Articles in storage shall be elevated from the floor and away
from walls (if moisture is present), ceilings, and air vents;
9. Unobstructed aisles shall be provided in storage areas;
10. Effective and safe controls shall be used to minimize and
eliminate the presence of rodents, flies, roaches and other vermin
in the facility;
11. When facility housekeeping services are provided, items such
as bedpans, toilets and sinks shall be disinfected, using a process
for disinfection established by the facility; and
12. Toilet tissue, soap, paper towels or air dryers, and waste
receptacles shall be provided in each common area toilet facility at
all times. A self-draining dish or device shall be provided for storage
of bar soap, if bar soap is used. Resident's personal cloth towels
may be used in residential units.
(b) The following safety conditions shall be met:
1. Non-carpeted floors in public areas shall be coated with slipresistant floor finish, and any carpeting in public areas shall be kept
clean and odor free and shall not be frayed, worn, torn, or buckled;
2. All equipment shall have unobstructed space provided for
operation;
3. Pesticides shall be applied in accordance with N.J.A.C. 7:30;
4. All household and cleaning products used by facility staff shall
be identified, labeled, and secured. All poisonous and toxic materials
shall be identified, labeled, and stored in a locked cabinet or room.
The telephone number of the poison control center shall be conspicuously posted in the facility;
5. Combustible materials shall not be stored in heater rooms or
within 18 feet of any heater;
6. Paints, varnishes, lacquers, thinners, and all other flammable
materials shall be stored in accordance with fire safety requirements
specified *[at Table 313.1.4.1 of BOCA National Building]* ·in the
Uniform Construction· Code·, N..J.A.C. 5:23·;
7. If pets are allowed in the facility, the facility shall provide
safeguards to prevent interference in the lives of residents, and the
facility should comply with guidelines for pet facilitated therapy
issued by the New Jersey State Department of Health;
8. A licensed electrician or an independent inspection agency
approved by the State of New Jersey shall annually inspect and
provide a written statement that the electrical circuits and wiring
in the facility are satisfactory and in safe condition;
i. The written statement shall include the date of inspection, and
shall indicate that circuits are not overloaded, that all wiring and
permanent fixtures are in safe condition, and that all portable electrical appliances, including lamps, are U.L. approved; and
ii. The written statement shall be forwarded annually to the
New Jersey Department of Health, Division of Health Facilities
Evaluation.
8:36-15.4 Waste removal
(a) All solid or liquid waste, garbage, and trash shall be collected,
stored, and disposed of in accordance with the rules of the New
Jersey State Department of Environmental Protection and the New
Jersey State Department of Health. Solid waste which is stored
within the building shall be stored in insectproof, rodentproof,
fireproof, nonabsorbent, watertight containers with tightfitting covers
and collected from storage areas regularly so as to prevent nuisances
such as odors. Procedures and schedules shall be established and
implemented for the cleaning of storage areas and containers for
solid or liquid waste, garbage, and trash, in accordance with N.J.A.C.
8:24.
(b) If garbage compactors are used, they shall comply with all
State and local codes.
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8:36-15.5 Heating and air conditioning
(a) The heating and air conditioning system shall be adequate to
maintain the required temperature in all areas used by residents.
Residents may have individually controlled thermostats in residential
units in order to maintain temperatures at their own comfort level.
1. During the heating season, the temperature in the facility shall
be kept at a minimum of 72 degrees Fahrenheit (22 degrees Celsius)
during the day ("day" means the time between sunrise and sunset)
and 68 degrees Fahrenheit (20 degrees Celsius) at night, when
residents are in the facility.
2. The facility or residents may not utilize portable heaters.
3. During warm weather conditions, the temperature within the
facility shall not exceed 82 degrees Fahrenheit, in accordance with
Chapter 173, Laws of New Jersey, 1989.
i. The facility shall provide for and operate adequate ventilation
in all areas used by residents.
ii. All areas of the facility used by residents shall be equipped
with air conditioning and the air conditioning shall be operated so
that the temperature in these areas does not exceed 82 degrees
Fahrenheit.
4. Residents may regulate temperature controls in residential
units, and may, by choice, exceed 82 degrees Fahrenheit.
(b) Filters for heaters and air conditioners shall be provided as
needed and shall be maintained in accordance with manufacturer's
specifications.
8:36-15.6 Water supply
(a) The water supply used for drinking or culinary purposes shall
be adequate in quantity, of a safe and sanitary quality, and from
a water system which shall be constructed, protected, operated, and
maintained in conformance with the New Jersey Safe Drinking
Water Act, N.J.S.A. 58:12A-l et seq., N.J.A.C. 7:10 et seq. and local
laws, ordinances, and regulations. Copies of the Safe Drinking Water
Act can be obtained from the Department of Environmental Protection, Bureau of Potable Water, CN 209, Trenton, New Jersey 08625.
(b) The temperature of the hot water used for bathing and
handwashing shall be at least 95 degrees and shall not exceed 110
degrees Fahrenheit (35-43 degrees Celsius).
(c) Equipment requiring drainage, such as ice machines, shall be
drained to a sanitary connection, in accordance with State and local
codes.
(d) The sewage disposal system shall be maintained in good repair
and operated in compliance with State and local laws, rules, and
ordinances.
8:36-15.7 Building and grounds maintenance
The building and grounds shall be well maintained at all times.
The interior and exterior of the building shall be kept in good
condition to ensure an attractive appearance, provide a pleasant
atmosphere, and safeguard against deterioration. The building and
grounds shall be kept free from fire hazards and other hazards to
resident's health and safety.
8:36-15.8 Laundry services
(a) Written policies and procedures shall be established and implemented for the facility's laundry services, including, but not
limited to, policies and procedures regarding the following:
1. Storage and transportation of laundry;
2. Collection and storage of soiled laundry in a ventilated area;
3. Protection of clean laundry from contamination during processing, transporting, and storage; and
4. Handling and laundering of resident's clothing and personal
items separately from other laundry.
(b) Soiled laundry shall be stored in a ventilated, vermin-proof
area, separate from other supplies, and shall be stored, sorted,
rinsed, and laundered only in areas specifically designated for those
purposes.
(c) All soiled laundry from resident rooms and other service areas
shall be stored, transported, collected, and delivered in a covered
laundry bag or cart. Laundry carts shall be in good repair, kept clean,
and identified for use with either clean or soiled laundry.
(d) Clean laundry shall be protected from contamination during
processing, storage, and transportation within the facility.
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(e) Soiled and clean laundry shall be kept separate. An
established procedure shall be followed to reduce the number of
bacteria in the fabrics. Equipment surfaces that come into contact
with laundry shall be sanitized.
(f) Residents who choose to launder their personal items shall
be provided with in-house assistance in accordance with facility
policy.
(g) If the facility provides a laundry service on site in lieu of using
a commercial laundry service, it shall provide a receiving, holding,
and sorting area with hand-washing facilities. The walls, floors, and
ceilings of the area shall be clean and in good repair. The flow of
ventilating air shall be from clean to soiled areas, and ventilation
shall be adequate to prevent heat and odor build-up.
SUBCHAPTER 16. INFECTION PREVENTION AND
CONTROL SERVICES
8:36-16.1 Infection control program
(a) The facility shall develop and implement an infection prevention and control program.
(b) The licensed professional nurse, in coordination with the
administrator, shall be responsible for the direction, provision, and
quality of infection prevention and control services. The health care
services director, in coordination with the administrator, shall be
responsible for, but not limited to, developing and maintaining
written objectives, a policy and procedure manual, and an organizational plan for the infection prevention and control service.
8:36-16.2 Dev,elopment of infection control policies and procedures
(a) The facility shall develop, implement, and review, at least
annually, written policies and procedures regarding infection prevention and control. Written policies and procedures shall be consistent
with the following Centers for Disease Control publications:
1. Guideline for Handwashing and Hospital Environmental Control; and
2. Enforcement Procedures for Occupational Exposure to
Hepatitis B Virus (HVB) and Human Immunodeficiency Virus
(HIV), OSHA ]Instruction CPL 2-2.44A, August 15, 1988 (or current
edition).
NOTE: Centl~rs for Disease Control publications can be obtained
from:
National Technical Information Service
U.S. Department of Commerce
5285 Port Royal Road
Springfield, VA 22161
or
Superintendent of Documents
U.S. Government Printing Office
Washington, D.C. 20402
8:36-16.3 General infection control policies and procedures
(a) Written policies and procedures shall be established and implemented regarding infection prevention and control, including, but
not limited to, policies and procedures for the following:
1. In accordance with Chapter II, New Jersey State Sanitary Code,
N.J.A.C. 8:57, a system for investigating, reporting, and evaluating
the occurrence of all infections or diseases which are reportable or
conditions which may be related to activities and procedures of the
facility, and maintaining records for all residents or personnel having
these infections, diseases, or conditions;
2. Infection control and isolation, in accordance with the Centers
for Disease Control and Occupational Safety and Health Administration publication, "Enforcement Procedures for Occupational Exposure to Hepatitis B Virus (HVB) and Human Immunodeficiency
Virus (HIV)," OSHA Instruction CPL 2-2.44A, August 15, 1988 (or
current edition);
3. Exclusion from work, and authorization to return to work, for
personnel with communicable diseases;
4. Surveillance techniques to minimize sources and transmission
of infection;
5. Techniques to be used during each resident contact, including
handwashing before and after caring for a resident;
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6. Protocols for identification of residents with communicable
diseases and education of residents regarding prevention and spread
of communicable diseases;
7. Sterilization, disinfection, and cleaning practices and techniques
used in the facility, including, but not limited to, the following:
i. Care of utensils, instruments, solutions, dressings, articles, and
surfaces;
ii. Selection, storage, use, and disposition of disposable and nondisposable resident care items. Disposable items shall not be reused;
iii. Methods to ensure that sterilized materials are packaged,
labeled, processed, transported, and stored to maintain sterility and
to permit identification of expiration dates; and
iv. Care of urinary catheters, intravenous catheters, respiratory
therapy equipment, and other devices and equipment that provide
a portal of entry for pathogenic microorganisms; and
8. Needles and syringes used by residents as part of home selfcare shall be destroyed in accordance with NJ.S.A. 2A:170-25.17,
and amendments thereto, and shall then be placed in a punctureresistive container prior to disposal.
8:36-16.4 Employee health and resident policies and procedures for
infection prevention and control
(a) Each new employee"[, including members of the medical staff
employed by the facility,]" upon employment shall receive a twostep Mantoux tuberculin skin test with five tuberculin units of
purified protein derivative. The only exceptions shall be employees
with documented negative two-step Mantoux skin test results (zero
to nine millimeters of induration) within the last six months,
employees with a documented positive Mantoux skin test result (10
or more millimeters of induration), employees who have received
appropriate medical treatment for tuberculosis, or when medically
contraindicated. Results of the Mantoux tuberculin skin tests administered to new employees shall be acted upon as follows:
1. If the Mantoux test is significant (10 millimeters or more of
induration), a chest x-ray shall be performed and, if necessary,
followed by chemoprophylaxis or therapy.
2. Any employee with positive results shall be referred to the
employee's personal physician and shall be excluded from work until
the physician provides written approval to return.
(b) The facility shall have written policies and procedures
establishing timeframes, requiring annual Mantoux tuberculin skin
tests for all employees except those exempted under (a) above.
(c) The facility shall assure that all current employees who have
not received the Mantoux test upon employment, except those exempted by (a) above, shall receive a test within 3 months of the
effective date of this rule. The facility shall act on the results of
tests of current employees in the same manner as prescribed in (a)
above.
(d) Employees who have signs or symptoms of a communicable
disease shall not be permitted to perform functions that expose
residents to risk of transmission of the disease.
(e) If a communicable disease prevents the employee from working for a period of more than three days, a physician's statement
approving the employee's return shall be required prior to the
employee's return to work.
(f) The facility shall develop and implement procedures for the
care of employees who become ill while at work or who have a workrelated accident.
(g) The facility shall maintain listings of all residents and personnel who have reportable infections, diseases, or conditions.
(h) High-level disinfection techniques approved by the New Jersey
State Department of Health shall be used for all reusable respiratory
therapy equipment and instruments that touch mucous membranes.
(i) Disinfection procedures for items that come in contact with
bed pans, sinks, and toilets shall conform with established protocols
for cleaning and disinfection.
(j) All residents shall be provided with an opportunity to wash
their hands before each meal and shall be encouraged to do so. Staff
shall wash their hands before each meal and before assisting residents in eating.
(k) Personnel who have had contact with resident excretions,
secretions, or blood, whether directly or indirectly, in activities such
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as performing a physical examination, providing catheter care, and
emptying bedpans, shall wash their hands with soap and warm water
for between 10 and 30 seconds or use other effective hand sanitation
techniques immediately after such contact.
(I) Equipment and supplies used for sterilization, disinfection, and
decontamination purposes shall be maintained according to
manufacturers' specifications.
(m) The facility shall maintain records documenting contagious
diseases contracted by employees during employment, as specified
at N.J.A.C. 8:57-1.3(a) and (b).
8:36-16.5

Staff education and training for infection prevention and
control
All staff members shall be informed about the facility's infection
control procedures, including personal hygiene requirements.
8:36-16.6 Regulated medical waste
(a) The facility shall develop policies and procedures for the
collection, storage, and handling of regulated medical waste.
(b) The facility shall comply with the provisions of N.J.S.A.
13:1E-48.1 et seq., the Comprehensive Regulated Medical Waste
Management Act, and all rules and regulations promulgated
pursuant to the aforementioned Acts.
SUBCHAP1ER 17. COMPREHENSIVE PERSONAL CARE
HOMES
8:36-17.1 Eligibility
(a) Eligibility for conversion to a comprehensive personal care
home shall be open exclusively to *[the following:]* ·those entities
identified at N,J.A.C. 8:33H-1.10(c) and (d), whichever is applicable.·
*[1. Freestanding residential health care facilities which were
licensed or Certificate of Need-approved on or before the date these
rules become effective;
2. Residential health care beds located within a long-term care
facility that was licensed or Certificate of Need-approved on or
before January 1, 1993;
3. Licensed long-term care beds;
4. "Class C" boarding homes which were licensed on or before
January 1, 1993. In order to be eligible for conversion to a comprehensive personal care home, a "Class C" boarding home must,
at a minimum, be capable of meeting the physical plant standards
for licensure as a comprehensive personal care home in N.J.A.C.
8:36-17.3.
(b) Hospice programs which have been Medicare-certified for at
least 12 consecutive months are also eligible for licensure as a
comprehensive personal care home. These programs may propose
the construction of a new comprehensive personal care home. Such
new construction shall, at a minimum, meet the physical plant
requirements specified at N.J.A.C. 8:36-17.3.J*
8:36-17.2 Services provided to residents
Each comprehensive personal care home shall comply with the
following subchapters and sections of N.J.A.C. 8:36:1, 2, 3.8(c), 3.15,
3.16, and 4-16, (except 15.5(a)4).
8:36-17.3 Physical plant
(a) Each comprehensive personal care home shall, at a minimum:
1. Maintain substantial compliance with the 1977 Uniform Construction Code;
2. Maintain a comprehensive automatic fire-suppression system
throughout the facility·. Buildings presently in Use Group 1-2 or
buildings which comply with the construction requirements for an
1-2 use may apply to the Department for an exemption to this
requirement, provided they can document compliance with the New
Jersey Uniform Fire Code, N,J.A.C. 5:18, with regard to construction
type.;
3. Maintain compliance with N.J.A.C. 5:23-7.
4. Provide smoke detectors in all resident bedrooms, living rooms,
and public areas; and

5. Provide corridor widths of at least 36 inches of clear space.
(b) Ventilation requirements for comprehensive personal care
homes are as follows:
1. Means of ventilation shall be provided either by a window with
an openable area or by mechanical ventilation for every habitable
room. If mechanical ventilation is used, there shall be at least two
air changes per hour.
2. Means of ventilation shall be provided for every bathroom or
water closet compartment (toilet). Ventilation shall be provided
either by a window with an openable area or by mechanical ventilation *[with at least 10 air changes per hour] *.
3. All hallway corridors and passageways shall have a minimum
of two outside air changes per hour.
(c) *[The interior finish of a comprehensive personal care home
shall comply with the following:]* ·Interior wall, ceiling and floor
finishes shall be in compliance with the Uniform Construction Code,
N,J.A.C. 5:23.·
*[1. Interior wall and ceiling finishes in resident areas shall be
Class B (having a flame spread of 26-75 and smoke development
of 0-450, based on test results from National Fire Protection Association (NFPA) 255, Standard Method of Test of Surface Burning
Characteristics of Building Materials). In all other areas, interior wall
and ceiling finishes shall be Class B or Class C (having a flame
spread of 76-200 and smoke development of 0-450).
2. Interior floor finishes in corridors, stairways and exits shall be
Class I or Class II (critical radiant flux, minimum of 0.45 watts per
square centimeter (w/sq. cm.) or 0.22 w/sq. cm., respectively, based
on test results from NFPA 253, Standard Method of Test for Critical
Radiant Flux of Floor Covering Systems Using a Radiant Heat
Energy Source).]·
(d) Residential units occupied by one person shall have a
minimum of 80 square feet of clear ·and useable· floor area. ("Clear
·and useable· floor area" means space exclusive of *[vestibule,]*
closets, bathroom and, if provided, kitchenette.)
(e) In units occupied by more than one resident, there shall be
a minimum of 50 additional square feet of clear floor area.
(f) No residential unit in a comprehensive personal care home
may be occupied by more than two individuals. An exception may
be considered in those instances where an eligible facility at the time
of conversion to a comprehensive personal care home has more than
two individuals in a unit. However, as attrition occurs, the number
of individuals per residential unit shall be reduced to no more than
two.
8:36-17.4 Information provided to residents
Each comprehensive personal care home administrator, manager,
or their designee shall explain to all residents assisted living concepts,
services to be provided based on these concepts, and shall explain
all charges for these services.
8:36-17.5 Prohibition of resident discharge on conversion of facility
An eligible existing facility converting to a comprehensive personal
care home shall not discharge any current resident solely because
of the conversion. If compliance with this rule results in more than
two individuals per residential unit, the facility shall apply for the
exception noted at N.J.A.C. 8:36-17.3(f).
8:36-17.6 Combination of license categories
Another licensed bed category may be located within a distinct
and separate section of the comprehensive personal care home. The
comprehensive personal care home shall comply fully with all
licensure requirements applicable to each licensed component.
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(c)

(8)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Proposed Readoption: N.J.A.C. 8:71

DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Adopted Amendments: N.J.A.C. 8:71

Proposed: September 20,1993 at 25 N.J.R. 4377(a).
Adopted: November 17, 1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: November 24,1993 as R,1993 d.674, without change.
Authority: N.J.SA 24:6E-6(g).
Effective Date: November 24, 1993.
Expiration Date: November 24, 1998.

Proposed: September 7, 1993 at 25 NJ.R, 3906(a).
Adopted: November 17,1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: November 24,1993 as R,1993 d.675, with portions of the
proposal not adopted but still pending.
Authority: N.J.SA 24:6E-6(b).
Effective Date: December 20, 1993.
Operative Date for Naproxen sodium 275mg, 550mg Danbury:
December 21, 1993.
Expiration Date: November 24, 1998.

Summary of Public Comments and Agency Responses:
The Drug Utilization Review Council received no comments pertaining
to this readoption.
Full text of the readoption can be found in the New Jersey
Administrative Code at N.J.A.C. 8:71.

(b)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Adopted Amendments: N.J.A.C. 8:71
Proposed: March 1, 1993 at 25 N.J.R, 875(a).
Adopted: November 17, 1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: Novembc~r 24, 1993 as R,1993 d.673, with portions ofthe
proposal not adopted but still pending.
Authority: N.J.SA 24:6E-6(b).
Effective Date: December 20, 1993.
Operative Date for Naproxen tabs 25Omg, 375mg, 500mg Geneva
and Naproxen sodium tabs 275mg and 550mg Geneva:
December 21, 1993.
Expiration Date: November 24, 1998.
Summary of Public Comments and Agency Responses:
No comments were received.
Summary of H(:aring Officer's Recommendations and Agency
Responses:
A public hearing on the proposed additions to the list of interchangeable drug products was held on March 29, 1993. Mark A.
Strollo, RPh., M.S., served as hearing officer. One person attended the
hearing. No comments were submitted. The hearing officer recommended that the decisions made be based upon available biodata. The
Council adopted the products specified as "adopted," and referred the
products identifit:d as "pending" for further study.
The following products and their manufacturers were adopted:
Naproxen sodium tabs 275mg, 550mg
Naproxen tabs 250mg, 375mg, 500mg

Geneva
Geneva

The following products were not adopted but are stili pending:
Benzoyl peroxide g,el 5%, 10%
Carbidopa/levodopa tabs 10/100, 25/100, 25/250
Diflunisal tabs 25Orng, 500mg
Guaifenesin SR tabs 600mg
Guanabenz acetate tabs 4mg, 8mg
Ketoprofen caps 50mg, 75mg
Metoprolol tabs 50mg, loomg
Oxazepam caps lOmg, 15mg, 30mg
Piroxicam caps IOmg, 20mg
Procainamide HCl SR tabs 5OOmg, 750rng

Glades/Stiefel
Geneva
Purepac
Theraids
Zenith
Geneva
Geneva
Geneva
Zenith
Copley

OAL NOTE: See related notices of adoption at 25 NJ.R. 1970(c),
2881(b), and 4497(b).

(CITE 2S N,J.R. 6060)

Summary of Public Comments and Agency Responses:
The Drug Utilization Review Council received the following comments
pertaining to the products affected by this adoption.
COMMENT: In support of its nadolol tablets, Bristol-Myers clarified
that the application included the 160mg strength but was not listed in
the proposal published in the New Jersey Register. Bristol-Myers also
noted that it was the innovator of this product and that the biodata was
based on the l60mg strength of nadolol.
RESPONSE: The Council did not consider the l60mg strength of
Bristol's Nadalol tablets for adoption because it was not properly
proposed, in accordance with the rulemaking procedures. In addition,
there was no detriment to the health and welfare of New Jersey residents.
Therefore, the Council has proposed the addition of Nadalol tablets,
16Omg, in the November 1, 1993 issue of the New Jersey Register, at
25 N.J.R 4844(a).
COMMENT: In opposition to ALRA's digoxin tablets, Burroughs
Wellcome infonns the Council of FDA inspections of ALRA which cited
good manufacturing practice deficiencies and also criminal charges filed
by the FDA against ALRA. Burroughs Wellcome requests deferral of
ALRA's digoxin product to allow for comment.
RESPONSE: The Council deferred taking action on this product,
pending submission of supporting data from ALRA.
COMMENT: In opposition to Daniel's levothyroxine 88mcg and
112mcg tablets, Boots Phannaceuticals notes that the market share of
these two additional strengths is very small. However, Boots infonns that
Council of its plan to submit a petition to have all strengths of Daniels'
levothyroxine tablets removed from the Fonnulary, based on published
and unpublished data. Boots requests the deferral of these two additional
strengths until their petition is reviewed.
RESPONSE: The Council proceeded with its consideration of Daniels'
levothyroxine 88mcg and 112mcg tablets and approved these additional
two strengths, based on the supporting data submitted for Daniels' initial
application. Any petition for the removal of Daniel's levothyroxine tablets
would be considered, and a proposal for deletion published in the New
Jersey Register, based upon supporting infonnation.
Summary of Hearing Officer's Recommendations and Agency
Responses:
A public hearing on the proposed additions to the List of Interchangeable Drug Products was held on September 27, 1993. Mark
A. Strollo, RPh., M.S., served as the hearing officer. One person attended the hearing. Three comments were received as summarized above.
The hearing officer recommended that the decisions be made based upon
the available biodata. The Council adopted the products specified as
"adopted" and referred the products identified as "pending" for further
study.
The following products and their manufacturers were adopted:
Albuterol sulfate inh. soln. 0.083%
Alprazolam tabs O.25mg, 0.5mg, Img
Alprazolam tabs O.25mg, O.5mg, Img
AmiloridelHCfZ tabs 5/50
Berocca Plus tabs substitute
Chlorothiazide tabs 250mg, 500mg
Clindamycin phosphate topical soln 1%
Dexamethasone tabs 0.5mg, 0.75mg, 1.5mg, 4mg
Entex capsule substitute
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Entex liquid substitute
Erythromycin/sulfisoxazole 200/600 susp
Fluocinonide cream 0.05%
Fluocinonide emollient 0.05%
Fluocinonide ointment 0.05%
Fluocinonide soln. 0.05%
Fluocinonide top soln 0.05%
Hydrochlorothiazide tabs 25mg, 50mg
Hyoscamine sulfate sl tabs O.l25mg
Hyoscamine sulfate soln O.l25mg/ml
Hyoscamine sulfate tabs O.l25mg
Isoxsuprine HCI tabs IOrng, 20rng
Lactulose soln 10g/15ml
Lactulose soln 1Og/15ml
Leucovorin calcium tabs 5mg, IOrng, 15mg, 25mg
Levothyroxine sodium tabs 88mcg, 112mcg
Methyldopa tabs 125mg, 25Orng, 500rng
MethyldopaIHcrz tabs 250/15, 250/25
Metoclopramide soln 5mg/5ml
Metoprolol tartrate tabs 5Orng, lOOmg
Nadolol tabs, 2Orng, 4Orng, 8Orng, 120rng
Naproxen sodium tabs 275mg, 550mg
Naproxen sodium tabs 275mg, 550mg
Naproxen tabs 250mg, 375mg, 500rng
Nortriptyline caps IOrng, 25mg, 50mg, 75mg
Nystatin/triamcinolone oint.
Phenazopyridine tabs l00rng, 200rng
Piroxicam caps IOrng, 20rng
Robitussin AC expectorant substitute
Robitussin DAC expectorant substitute
Rondec DM drops substitute
Rondec DM drops substitute
Rondec-DM syrup substitute
Rondec-DM syrup substitute
Stuartnatal 1 +1 tabs substitute
Sulfacetamide/prednisolone ophth soln.
Sulfasalazine tabs 500rng
Tamoxifen citrate tabs IOrng
Timolol maleate tabs 5mg, IOrng
Trirnethobenzamide HC] supp. loomg, 200mg
Urised Tabs substitute

Silarx

Barr
Hamilton
Hamilton
Hamilton
Hamilton
Copley
West Point
Pegasus
Pegasus
Ferndale
Manuf. Chemists
Copley
Technilab
Roxane
Daniels
West Point
West Point
Silarx
Lemmon
Bristol-Myers
Hamilton
Danbury
Hamilton
Creighton
Taro
Manuf. Chemists
Roxane
Bio-Pharrn
Bio-Pharrn
Bio-Pharrn
Silarx
Bio-Pharrn
Silarx
Eon
Steris
Danbury
Zeneca
West Point
Clay-Park
Manuf. Chemists

The following drugs were not adopted but are still pending:
ArniloridelHCTZ tabs 5/50
Atenolol tabs 5Orng, l00rng
Digoxin Tabs O.l25mg, 0.25mg, O.5mg
Dyphylline/Guaifenesin elixir
Endal HD liquid substitute
Gemfibrozil tabs 600rng
Isosorbide dinitrate tabs 30rng
Metoprolol tartrate tabs 5Orng, loomg
Methazolamide tabs 25mg, 50rng
Naproxen sodium tabs 275mg, 550rng
Naproxen tabs 25Orng, 375mg, 500mg
Phenazopyridine tabs 95mg
TriamterenelHCTZ tabs 37.5/25

Danbury
Lemmon
ALRA

Silarx
Great Southern
Purepac
Par
Lemmon
Copley
Copley
Danbury
Manuf. Chemists
Danbury

(a)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Adopted Amendments: N.J.A.C. 8:71
Proposed: May 3,1993 at 25 N.J.R. 1814(b).
Adopted: November 17, 1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: November 24, 1993 as R.1993 d.676, with portions of the
proposal not adopted but still pending.
Authority: N.J.S.A. 24:6E-6(b).

Operative Date for Naproxen sodium tabs 275mg, 550mg Teva,
Naproxen tabs 250mg, 375mg, 550mg Teva and Lederle:
December 21, 1993.
Expiration Date: November 24,1998.
Summary of Public Comments and Agency Responses:
The Drug Utilization Review Council received no comments pertaining
to the products affected by this adoption.
Summary of Hearing Officer's Recommendations and Agency
Responses:
A public hearing on the proposed additions to the list of interchangeable drug products was held on May 24, 1993. Mark A. Strollo,
R.Ph., M.S., served as hearing officer. Five persons attended the hearing.
No comments were offered. The hearing officer recommended that the
decisions made be based upon available biodata. The Council adopted
the products specified as "adopted," and referred the products identified
as "pending" for further study.
The following products and their manufacturers were adopted:
Gemfibrozil tabs 600mg
Naproxen sodium tabs 275mg, 550mg
Naproxen tabs 250mg, 375mg, 500mg
Naproxen tabs 250mg, 375mg, 500mg

Lederle
Teva
Teva
Lederle

The following drugs were not adopted but are still pending:
Cyclobenzaprine tabs IOmg
Diltiazem tabs 3Orng, 6Orng, 9Orng, 120mg
Methocarbamol tabs 500rng
Minoxidil tabs 2.5mg, IOrng
Naproxen sodium tabs 275mg, 550mg
Naproxen sodium tabs 275mg, 550mg
Naproxen tabs 250mg, 375mg
Propoxyphene napsylate/APAP 50/325, 100/650
Trazodone tabs 150rng

Duramed
Mutual
Mutual
Mutual
Mutual
Purepac
Mutual
Mutual
Mutual

OAL NOTE: See related notices of adoption at 25 N.J.R. 2881(a)
and 4496(a).

(b)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Adopted Amendments: N.J.A.C. 8:71
Proposed: January 4, 1993 at 25 N.J.R. 55 (a).
Adopted: November 17, 1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: November 24,1993 as R.1993 d.677, with portions of the
proposal not adopted but still pending.
Authority: N.J.S.A. 24:6E-6(b).
Effective Date: December 20, 1993.
Operative Date for Naproxen tabs 250mg, 375mg, 500mg Mylan
and Purepac: December 21, 1993.
Expiration Date: November 24,1998.
Summary of Public Comments and Agency Responses:
No comments were received regarding the adopted products.
Summary of Hearing Officer's Recommendations and Agency
Responses:
A public hearing on the proposed additions to the list of interchangeable drug products was held on February 1, 1993. Mark A.
Strollo, RPh., M.S., served as hearing officer. Two persons attended the
hearing. Two comments were offered, as summarized in a previous issue
of the New Jersey Register (see 25 NJ.R. 1221(a». The hearing officer
recommended that the decisions made be based upon available biodata.
The Council adopted the products specified as "adopted," and referred
the products identified as "pending" for further study.

Effective Date: December 20,1993.
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The following products and their manufacturers were adopted:
Naproxen tabs 25Omg, 375mg, 500mg
Naproxen tabs 25Omg, 375mg, 500mg
Nortriptyline caps 10, 25, 50, 75mg

Mylan
Purepac
Mylan

The following; products were not adopted but are still pending:
Aminophylline tabs l00mg, 200mg
AtenoloVchlorthaiidone 50125, 100/25
Cortisone acetate tabs 25mg
Entex LA tabs substitute
Histalet Forte substitute tabs
Hydrocortisone tabs 20mg
Ibuprofen tabs 400mg, 600mg, SOOmg
Metoclopramide oral solution 5mg/5ml
Nadolol tabs 2Omg, 4Omg, SOmg, 120mg
Oxtriphylline/guaifenesin elixir 100/50 per 5ml
Phenytoin suspension 125mg/5ml
Pindolol tabs 5mg, IOmg
Piroxicam caps 10mg, 20mg
Prednisone tabs 5mg, lOmg, 20mg
Rynatuss tabs substitute
Singlet LA caps substitute
Triazolam tabs 0.125mg, O.25mg

West-ward
Mylan
West-ward
Trinity
Trinity
West-ward
Invamed
Silarex
Mylan
Barre-Nat'l
Barre-Nat'l
Novopharm
Purepac
West-ward
Trinity
Trinity
Mylan

OAL NOTE: See related notices of adoption at 25 NJ.R. 1221(a),
1969(c), 2882(a), and 4496(b).

----

(a)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Adopted Amendments: N.J.A.C. 8:71
Proposed: July 6,1993 at 25 N.J.R. 2802(b).
Adopted: November 17, 1993 by the Drug Utilization Review
Council, Robert Kowalski, Chairman.
Filed: November 24,1993 as R.1993 d.678, with portions ofthe
proposal nol adopted but still pending.
Authority: N.J.S.A. 24:6E-6(b).

(CITE 25 N.,J.R. 6(62)

Effective Date: December 20, 1993.
Operative Date for Metoprolol tartrate tabs 50mg, 100mg
Danbury and Naparoxen tabs 250mg, 375mg, 500mg Copley:
December 21, 1993.
Expiration Date: November 24, 1998.
Summary of Public Comments and Agency Responses:
No comments were received regarding tbe adopted products.
Summary of Hearing Officer's Recommendations and Agency
Responses:
A public hearing on the proposed additions to the List of Interchangeable Drug Products was held on July 26, 1993. Mark A. Strollo,
RPh., M.S., served as the hearing officer. One person attended the
hearing. Two comments were offered, as summarized in a previous issue
of the New Jersey Register (see 25 N.J.R 4495(b». The hearing officer
recommended that the decisions be made based upon the available
biodata. The Council adopted the products specified as "adopted," and
referred the products identified as "pending" for further study.
The following products and their manufacturers were adopted:
Hydroxyzine pamoate caps 25mg, 50mg
Metoprolol tartrate tabs 5Omg, l00mg
Naproxen tabs 250mg, 375mg, 500mg

Eon
Danbury
Copley

The following drugs were not adopted but are still pending:
A1prazolam tabs 0.25mg, O.5mg, Img
Atenolol tabs 5Omg, l00mg
Carbidopallevodopa tabs 10/100, 25/100, 25/250
Desipramine HCL tabs 25mg, 5Omg, 75mg, l00mg
Imipramine HCL tabs IOmg, 25mg, 50mg
Levothyroxine sodium tabs 25mcg, 50mcg
Levothyroxine sodium tabs 75mcg, l00mcg
Levothyroxine sodium tabs 125mcg, 150mcg
Levothyroxine sodium tabs 175mcg, 200mcg
Levothyroxine sodium tabs 300mcg
Naproxen tabs 500mg
Naproxen tabs 500mg
Pergonal injection substitute 75IU, 150IU
Tetracycline HCL caps 250mg

Geneva
Genpharm
Watson
Eon
Eon
Rhone-Poulenc
Rhone-Poulenc
Rhone-Poulenc
Rhone-Poulenc
Rhone-Poulenc
Genpharm
Mutual
Lederle
Eon

Rorer
Rorer
Rorer
Rorer
Rorer

OAL NOTE: See related notice of adoption at 25 N.J.R. 4495(b).
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PUBUC NOTICES

PUBLIC NOTICES
COMMUNITY AFFAIRS
(a)
DIVISION ON AGING
Congregate Housing Services Program
Service Subsidy Formula
Notice of Upper and Lower Limits of Disposable
Income for 1994
Take notice that, in compliance with N.J.SA. 52:27D-188 and N.J.A.C.
5:70-6.3(t) the Division on Aging hereby announces the upper and lower
limits of each income category of disposable income for 1994. The
income categories have been determined by multiplying the income limits
for 1993 by the percentage increase in Social Security benefits given to
Social Security recipients pursuant to 42 U.S.c.A. 415 for the immediately preceding calendar year.
The income categories of disposable income for 1994 are as follows:
D.I. of $0.00 to $205.00: SERVICE SUBSIDY = 95 percent of
PROGRAM
COST: PARTICIPANT PAYMENT = 5 percent of PROGRAM
COST (CATEGORY A.)
D.I. of $205.01 to $344.00: SERVICE SUBSIDY = 80 percent of
PROGRAM
COST: PARTICIPANT PAYMENT = 20 percent of PROGRAM
COST (CATEGORY B.)
D.l. of $344.01 to $485.00: SERVICE SUBSIDY = 60 percent of
PROGRAM
COST: PARTICIPANT PAYMENT = 40 percent of PROGRAM
COST (CATEGORY C.)
D.I. of $485.01 to $624.00: SERVICE SUBSIDY = 40 percent of
PROGRAM
COST: PARTICIPANT PAYMENT = 60 percent of PROGRAM
COST (CATEGORY D.)
D.l. of $624.01 to $764.00: SERVICE SUBSIDY = 20 percent of
PROGRAM
COST: PARTICIPANT PAYMENT = 80 percent of PROGRAM
COST (CATEGORY E.)

EDUCATION
(b)
THE COMMISSIONER
Notice of Public Hearings
State Plan for the Education of Children with
Educational Disabilities
Take notice that the New Jersey Department of Education, Office of
Special Education Programs will receive public comment on the revised
State Plan under the Education of Individuals with Disabilities Act for
fiscal years 1995 through 1997. This revision is a required submission
under the Act. The Federal Office of Special Education and Rehabilitation Services (OSERS) in the United States Department of Education
must approve the State Plan prior to authorizing Part B funds for special
education services to the state of New Jersey.
Copies of the 1995-97 State Plan may be obtained from Office of
Special Education Programs or from the 21 offices of the county
superintendent of schools. Appendices are available for review at the
Office of Special Education Programs, 240 West State Street, New Jersey.
If you wish to review the appendices, contact Carol Kaufman at the
address/telephone number below.
Interested agencies, organizations and individuals are invited to comment on the revised State Plan and/or to allege a failure to comply with
applicable statutes and/or regulations.
The public comment period on the State Plan is January 10, 1994 to
February 9, 1994. Public hearings will be held from 3:00 P.M. to 5:00
P.M. as following:

Tuesday, January 25, 1994
Gloucester County Office of Education
R.R. #4, Box 184D
Sewell, NJ 08080
(609) 468-6500
Wednesday, January 26, 1994
Bergen County Office of Education
327 East Ridgewood Avenue
Paramus, NJ 07652
(201) 599-6256
Thursday, January 27, 1994
Middlesex County Office of Education
200 Old Matawan Road
Old Bridge, NJ 08857
(908) 390-6000
These hearings are not in relation to Plan to Revise Special Education
in New Jersey.
If you wish to comment on the revised State Plan, you may request
an opportunity to testify or you may send your written comment to:
Carol Kaufman
Office of Special Education Programs
CN 500
Trenton, New Jersey 08625
(609) 292-7605
The State Plan amendments will be revised following a review of the
public comments. The State Plan will be submitted to the Federal Office
of Special Education and Rehabilitative Services in the United States
Department of Education on or about February 22, 1994.

ENVIRONMENTAL PROTECTION
AND ENERGY
(e)
OFFICE OF LAND AND WATER PLANNING
Amendment to the Northeast and Upper Raritan
Water Quality Management Plans
Public Notice
Take notice that on November 16, 1993, pursuant to the Provisions
of the New Jersey Water Quality Planning Act, N.J.S.A. 58:11A-l et
seq., and the Statewide Water Quality Management Planning rules
(N.J.A.C. 7:15-3.4), an amendment to the Northeast and Upper Raritan
Water Quality Management Plans was adopted by the Department. This
amendment allows for expansion of the Environmental Disposal Corporation (EDC) sewage treatment plant (STP) in Bedminster Township,
which discharges to an unnamed tributary of the North Branch Raritan
River, to serve an annual average flow of 1.9 million gallons per day
from Bedminster Township, Far Hills Borough, Peapack-Gladstone
Borough and Bernards Township. The projected wastewater flow from
Bernards Township to be served by the EDC STP is increased from
390,425 gallons per day (gpd) to 562,337 gpd by this amendment. No
change in service area is proposed. This amendment updates the Bedminster Township and Bernards Township Wastewater Management
Plans.
Please be aware that adoption of this amendment represents only one
part of the permit process and that other issues will be addressed prior
to final permit issuance. Additional issues which were not reviewed in
conjunction with this amendment but which may need to be addressed
may include, but are not limited to, the following: antidegradation;
effluent limitations; water quality analysis; exact locations and designs
of future treatment works (pump stations, interceptors, sewers, outfalls,
wastewater treatment plants); and development in wetlands, flood prone
areas, designated Wild and Scenic River areas, or other environmentally
sensitive areas which are subject to regulation under Federal or State
statutes or rules.
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(a)
OFFICE OF LAND AND WATER PLANNING
Amendment to the Tri-County Water Quality
Management Plan
Public Notice
Take notice that on November 16, 1993, pursuant to the provisions
of the New Jersey Water Quality Planning Act, N.J.S.A 58:11A-1 et
seq., and the Statewide Water Quality Management Planning rules
(N.J.AC. 7:15-3.4), an amendment to the Tri-County Water Quality
Management Plan (WQM) was adopted by the Department. The amendment adopts the Logan Township Municipal Utilities Authority
(LTMUA) Wasltewater Management Plan (WMP). This WMP expands
the sewer service area of the LTMUA Sewage Treatment Plant (STP)
to serve additional portions of Logan Township. In addition, the WMP
clarifies the future sewer service area mapping in Woolwich Township,
served by the LTMUA STP, identified in the Tri-County WQM Plan.
This clarific~tion based the sewer service area boundary on existing lot
and block hnes of parcels presently identified for sewer service in
Woolwich Township.
Based on the sewer service area expansion a projected future (20 year)
wastewater planning flow of 3.45 million gallons per day (MGD) for the
LTMUA STP is proposed. The WMP also identifies all existing NJPDES
permitt~d wa~tewater discharges
and one proposed, currently
unperrllltted, discharge to ground water of up to 0.072 MGD to service
the Logan Asphalt Plant. Those areas of Logan Township not designated
as sewer service area are designated as individual on-site ground water
dispos~l service area of >2,000 gallons per day. The GCUA is presently
preparmg a regional WMP for its district which includes both
municipalities addressed in this WMP.
Thi~ amend~lHmt represents only one part of the permit process and
other Issues will be addressed prior to final permit issuance. Additional
issues which were not reviewed in conjunction with this amendment but
which may need to be addressed may include, but are not limited to,
the following: anltidegradation; effluent limitations; water quality analysis;
~xact locations and designs of future trreatment works (pump stations,
mterceptors, sewers, outfalls, wastewater treatment plants); and development in wetlands, flood prone areas, designated Wild and Scenic River
areas, or other environmentally sensitive areas which are subject to
regulation under Federal or State statutes or rules.

(b)
OFFICE OF I.AND AND WATER PLANNING
Amendment to the Tri-County Water Quality
Management Plan
Public Notice
Take notice that the New Jersey Department of Environmental Protection and Energy (NJDEPE) is seeking public comments on a proposed
amendment to the Tri-County Water Quality Management (WQM) Plan.
This amendment proposal was submitted on behalf of Florence Township. The amendment would adopt the Florence Township Wastewater
Management Plan (WMP). This WMP proposes to expand the sewer
service area of the Florence Township Sewage Treatment Plant (STP)
to serve additional portions of Florence Township including the Route
130 co!ridor and vacant land northeast of the New Jersey Turnpike
ExtenSIOn. Based on the sewer service area expansion, a projected future
wastewater planning flow of 2.5 million gallons per day for the Florence
Township STP is proposed. This proposal does not include a wastewater
flow projection from a future Regional Food Distribution Center to be
located in Florence and Burlington Townships. A separate Water Quality
Management Plan amendment would be required to allow the Florence
Township STP wastewater flow or sewer service area to expand beyond
what is identified in this WMP.
The WMP also identifies all existing NJPDES permitted wastewater
dischargers. A general manufacturing zone near Interstate Route 295
has been designated to be served by ground water discharge disposal
of Jess than 20,000 gallons per day (GPD). The remainder of the
Township, within the Florence Township Planning Area, has been
designated as individual on-site ground water disposal service area of
less than 2,000 GPD.
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Thi~ amend~ent represents only one part of the permit process and
other Issues will be addressed prior to final permit issuance. Additional
issues which were not reviewed in conjunction with this amendment but
which may need to be addressed may include, but are not limited to,
the following: antidegradation; effluent limitations; water quality analysis;
~xact locations and designs of future treatment works (pump stations,
mterc~ptors, sewers, outfalls, wastewater treatment plants); and development m wetlands, flood prone areas, designated Wild and Scenic River
areas, or other environmentally sensitive areas which are subject to
regulation under Federal or State statutes or rules.
This notice is being given to inform the public that a plan amendment
has been proposed for the Tri-County WQM Plan. All information
related to the WQM Plan and the proposed amendment is located at
the NJDEPE, Office of Land and Water Planning, CN 423, 401 East
State Street, Trenton, N.J. 08625. It is available for inspection between
~:30 AM. and 4:00 P.M., Monday through Friday. An appointment to
mspect the documents may be arranged by calling the Office of Land
and Water Planning at (609) 633-1179.
Interested persons should submit written comments on the proposed
amendment to Dr. Daniel J. Van Abs, at the NJDEPE address cited
above with a copy sent to Mr. L. Russell Trice, Alaimo Associates 200
High Street, Mt. Holly, New Jersey 08060. All comments mu;t be
submitted within 30 days of the date of this public notice. All comments
submitted by interested persons in response to this notice, within the
time limit, shall be considered by NJDEPE with respect to the amendment request.
Any interested persons may request in writing that NJDEPE hold a
nonadversarial public hearing on the amendment (or extend the public
comment period in this notice up to 30 additional days). These requests
must state the nature of the issues to be raised at the proposed hearing
or state the reasons why the proposed extension is necessary. These
requests must be submitted within 30 days of the date of this notice
to Dr. Van Abs at the NJDEPE address cited above. If a public hearing
for the amendment is held, the public comment period in this notice
shall be extended to close 15 days after the public hearing.

(c)
TOXIC CATASTROPHE PREVENTION ACT (TCPA)
PROGRAM
Notice of Availability of Annual TCPA Fee Schedule
Report for Fiscal Year (FY) 1994 Pursuant to
N.J.A.C. 7:31-2.16(c)8
Take notice that the Department of Environmental Protection and
Energy is adjusting fees to registrants under the Toxic Catastrophe
Prevention Act pursuant to N.J.AC. 7:31-2.16(c)8, as adopted June 18,
1993. While this fee schedule is being established, the Department will
continue to re-examine its fee-setting process. The Department has
established a Public Advisory Task Force to examine several issues
related to the TCPA rule and to assess the impact of the Accidental
Release Prevention provisions of the Federal Clean Air Act Amendments of 1990 on New Jersey Industry. The examination of the fee-setting
process will be part of this effort.
The current fees are based on a projected annual budget of $2,357,000.
The Department has revised that budget to lower it by $378,000 to
$1,979,000. The annually adjusted facility-derived and base fee unit rates
calc.ulated in accordance with N.J.AC. 7:31-2.16(c)1 through 7, operativ~
durmg FY 1994, are as follows:
$4,400
Base fee unit rate
Facility derived fee unit rate
$3,400
!he inventory derived fee unit rate is established at $10.00 per hazard
Ulll.t at N.J.A..C. 7:31-2..16(1)1 through ~. A registrant with a site hosting
a smgle faclhty and a smgle hazard umt will be billed an Annual TCPA
fee for FY 1994 of $7,810, determined as follows:
Base fee
$4,400
Facility-derived fee
3,400
10
Inventory-derived fee
$7,810
The values of adopted annually adjusted fee unit rates differ from
the values anticipated by the Department. In the statement on Economic
Impact of the Proposed Readoption with Amendments of N.J.AC. 7:31
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(25 N.J.R. 1425(b), 1443) published April 5, 1993, the Department
projected two cases of annually adjusted unit fee rates which compare
with those adopted here as follows:

Projected, Case 1
Case 2
Adopted

Base unit fee rate
$7,377
$8,000
$4,400

Facility-derived
unit fee rate
$2,280
$2,302
$3,400

The difference between the projected ranges and the adopted values
reflect several parameters of input on cost of the TCPA program and
the census data on registrant sites and systems. However, the most
significant reason is that the operating cost of the TCPA program as
reflected in its adopted budget for FY 1994 is some $378,000 lower than
projected with almost all of the reduction in non Risk Assessment Section
costs; it is these costs that are distributed to the base fee element which
declined from the $7,400 to $8,000 range projected to the $4,400 value
adopted. The higher value of the facility-derived fee adopted versus
projected ($3,400 versus $2,300, respectively) reflects the fewer number
of facilities registered as of August-September 1993 compared to the
number projected; the average number of facilities per registrant which
were registered in August-September 1993 amounted to 1.8 facilities per
registrant compared to the ratio of 2.4 facilities per registrant which
would have resulted from the registrations projected.
The Department, during the month of January 1994, will send each
registrant a bill stating the fee for FY 1994 which shall reflect the number
of units of facilities and inventory of extraordinarily hazardous substances
at the registrant site, pursuant to N.J.A.C. 7:31-2.16(g). The registrant
shall pay its fee by check or money order, payable to "Treasurer, State
of New Jersey" prior to February 28, 1994. The check or money order
shall be submitted to:
New Jersey Department of Environmental Protection
and Energy
Bureau of Revenue
Division of Financial Management,
and General Services
CN 417
Trenton, New Jersey 08625
The Annual TCPA Fee Schedule Report detailing the calculations and
inputs regarding number of TCPA registrants and facilities, EHS inventories and TCPA spending plan (budget) is available from the Department. Interested persons should contact the Department for a copy of
the report at the following address:
Chief, Bureau of Release Prevention
New Jersey Department of Environmental Protection
and Energy
Division of Environmental Safety, Health and
Analytical Programs
CN 424
Trenton, New Jersey 08625
The Department will mail a copy of this report to all current TCPA
registrants.

Pla~

INSURANCE
(a)
DIVISION OF ENFORCEMENT AND CONSUMER
PROTECTION
Notice of Receipt of Petition for Rulemaklng and
Action thereon
Unfair Claims Settlement Practices
N.J.A.C.11:2-17
Petitioner: New Jersey Hospital Association.
Authority: N.J.S.A. 52:14B-4(f); NJ.A.C. 11:1-15.
Take notice that petitioner New Jersey Hospital Association
("NJHA"), a voluntary non-profit association whose membership consists
of 100 institutions, 75 of which are general acute care hospitals, 18 of
which are specialized facilities such as psychiatric and rehabilitation
facilities, and seven of which are governmentally owned facilities, filed

with the Department a petition to amend and propose new rules regarding unfair claims settlement practices, N.J.A.C. 11:2-17. The petition was
received on October 7, 1993.
The petitioner requests that the Department promulgate regulatory
amendments and new rules to establish requirements and standards for
(1) insurers, health care providers and health care facilities regarding
requests for verification/preauthorization of benefits; (2) health insurance
claims audits; and (3) payment of health insurance claims.
The following statements are a condensation of the arguments
presented by the petitioner in support of its rulemaking request:
1. For many years the state has struggled to deal with the growing
hospital uncompensated care burden. New Jersey law and hospital
licensure standards require hospitals to render care to all residents of
the state regardless of their ability to pay for care. Hospitals fully support
these requirements and continue to provide needed hospital care to
indigent and working poor residents of the state. Requiring hospitals
to render care regardless of the patient's ability to pay, however, does
not mean the hospitals must render free care to insured patients or
patients with the ability and resources to pay for care. Consequently,
hospitals must be permitted to evaluate their exposure to bad debt for
non-emergent patients seeking elective admission prior to rendering care.
In assessing the risk of loss due to bad debts, hospitals need reliable
information on which to base their decisions to admit non-emergent
elective cases. Hospitals rely on the representation of insurance company
representatives in decisions to admit patients and incur the cost of
rendering care. The biggest problem hospitals have experienced involves
obtaining immediate verification of insurance coverage. While most insurers have mechanisms in place to respond to hospital and other
provider inquiries, often the information obtained is unreliable or is given
with disclaimers. An unreliable or erroneous response to a request for
verification of coverage can result in significant losses for hospitals.
NJHA believes that it is reasonable and within the Department's
authority (N.J.A.C. 11:2-17.2 non-exclusivity clause) to provide standards
for pre-authorization and verification of coverage before patient/claimants incur substantial medical expenses which they might not be able
to afford if those services are not covered under the patient's policy.
NJHA has determined that the Department's regulations dealing with
"Unfair Claims Settlement Practices" and specifically, "Rules for replying to pertinent communications" at N.J.A.C. 11:2-17.6 do not address
inquiries by hospitals or patient/claimants regarding verification of benefits for hospital services being sought by the covered patient. These
rules are only effective without notification of a claim. Furthermore,
existing regulations do not reflect any duty or obligation on the part
of insurers in regard to their representations affirming or denying coverage of the services being requested by patient/claimants.
NJHA believes that minimum insurance verification standards including sanctions against providing erroneous or misleading information must
be promulgated by the Department. This petition contains a detailed
proposal which would establish standards for hospitals to request verification of coverage from insurers and for insurers to respond in writing
to those requests. NJHA's proposal also reflects the need for sanctions
to be imposed in the event that those standards are not adhered to.
2. Additionally, hospitals believe that they have been subjected to
inappropriate payment delays by insurers. Hospitals have no quarrel with
the prudent and judicious review or audit of patient medical records
which is performed to determine the appropriateness of billed charges.
However, the use of medical records audits as a means of delaying
payment should not be condoned. Hospitals believe that standards must
be developed to protect them from inappropriate payment delays.
Although recent legislation permits hospitals to charge interest in the
event that hospital bills are upaid after 60 days, the threat of interest
charges after an already extended payment delay is not an effective
inducement to motivate insurers to make timely payments. On the
contrary, insurers have demonstrated their belief that this legislation
establishes a minimum 60-day grace period delay.
Existing regulations do not adequately protect hospital or patient/
claimant rights to prompt settlement or payment of claims. Regulations
regarding prompt investigation and settlement of claims (N.J.A.C.
11:2-17.7) contain vague language which permits insurance companies
to take refuge behind their right to determine the appropriateness of
charges for services rendered as a payment delaying tactic. In most cases,
insurers make no payment until such claims are audited thus receiving
the benefit of interest during the period during which the claim is under
review. NJHA's proposal would establish partial payment requirements
and specific time requirements for claims under review.
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3. Another concern of hospitals, particularly comprehensive rehabilitation and psychiatric/substance abuse hospitals, involves exhaustion of
benefits. The amount of coverage available for psychiatric and substance
abuse care has become extremely limited in recent years. Frequently,
patients are transferred to a specialized facility after utilizing substantial
benefit amounts in a non-specialized facility. Therefore, psychiatric/
substance abuse hospitals as well as patients seeking admission, face the
strong possibility of limited coverage or total exhaustion of benefits.
Comprehensive rehabilitation hospital claims, because of the nature of
the services rendered, occur late in the payment cycle. Consequently,
these hospitals experience the denial of insurance payments due to
exhaustion of benefits.
Hospitals believe that standards requiring insurers to promptly pay
must be enhancc~d to give preference to providers with efficient billing
systems. Therefore, providers that submit clean claims should be paid
promptly without regard to the date of service. Given the limitations
on benefit dollars contained within most insurance policies and the
competition among providers and health care facilities for those dollars,
fairness dictates that valid claims for services rendered be paid on a firstin first-out basis.
Existing regulations do not adequately protect the rights of providers
or health care facilities to prompt payment of claims in cases where
benefits may be nearing exhaustion. Although the Department cannot
correct the problems inherent in a hospital or provider that renders
services later in the care cycle, e.g., rehabilitation hospitals, the Department can allow for fair treatment of an efficient provider or hospital
by establishing IUles for the payment of benefits based on the timing
of claims submitted. NJHA's proposal would establish standards for
validating the receipt and payment of claims by insurance carriers.
Benefit dollars would be reserved for claims to be audited.
Full text of the petitioner's rulemaking proposal follows (additions
indicated in boldface thus; deletions indicated in brackets [thus]):
Amend N.J.A.C. 11:2-17.3 by adding the following definitions:
"Audit of a health insurance claim" means an insurer's review
of a bill for services provided to a claimant by a health care facility
or provider of health care. The audit of a health insurance claim
is performed to determine the appropriateness and/or medical
necessity of charges appearing on the claimant's bill for services.
"Health care facility" means the facility or institution whether
public or private, engaged principally in providing services for the
diagnosis of treatment of human disease, pain, injury, deformity or
physical condition, including but not limited to a general hospital
or special hospital licensed by the Commissioner of Health pursuant
to N,J.S.A. 26:2H-l et seq.
"Provider of health care" means an individual who is a direct
or indirect provider of health care service in that the individual's
primary activity is the provision of health care services to individuals
or the administration of health care facilities in which such care
is provided and, when required by State law, the individual has
received professional training in the provision of such services or
in such administration and is licensed or certified for such provision
or administration.
''Verification/Preauthorization'' means a request by either a first
party claimant, a third party claimant, a health care facility, or
provider of health care for an insurance company determination of
coverage on a prospective claim.
Amend N.J.A.C. 11:2-17.7 to read as follows:
11:2-17.7 Rules for prompt investigation and settlement of claims
(a)-(d) (No change.)
[(e) Except as provided in (e)1 below, all health insurance claims
shall be paid no later than 60 calendar days after the insurer receives
written notice of the claim.
1. The maximum payment period for health insurance claims may
be extended under the following circumstances:
i. The health insurer contests a claim, and the insurer sends a
written notice of such fact to the insured or insured's assignee within
45 calendar days of the insurer's receipt of the claim. The notice
that the claim is contested shall identify the contested portion of
the claim and the reasons for contesting the claim. If only a portion
of a claim is contested the insurer shall remit payment for the
uncontested portion in accordance with (e) above; or
(CITE 25 N,J.R. 6066)

ii. The health insurer requests additional information from the
insured concerning a claim that the insurer is contesting. After the
insurer receives the additional information requested, the insurer
shall either payor deny the claim within 90 calendar days of the
insurer's receipt of the additional information.]
Recodify (e)2 and 3 as (e)1 and 2.
(f)-(h) (No change.)
Amend N.J.A.C. 11:2-17.9 to read as follows:
11:2-17.9 Rules for fair and equitable settlements applicable to life
and health insurance, and automobile insurance personal
injury protection
(a)-(k) (No change.)
(I) In regard to requests for verification!preauthorization of
prospective claims by either a first party claimant, a third party
claimant, a health care facility, or a provider of health care, insurers
shall:
1. Respond to written and facsimile requests for verification!
preauthorization of benefits in kind within 48 hours of the receipt
of the request. Such receipt shall be documented by indicating the
date received on each incoming request.
i. Health care facility and provider of health care requests for
verification!preauthorization of benefits must at a minimum include
the following information:
(1) Patient name and address;
(2) Responsible party name and address;
(3) Policy identifying information-policy number, group or plan
name or number;
(4) Admitting diagnosis;
(5) Physician statement of medical necessity (optional); and
(6) Planned date of admission or service.
ii. Pursuant to the requirements of this section, the Commissioner shall develop a standardized uniform format to be used
by health care facilities and providers of health care in seeking
verification!preauthorization of benefits.
2. Insurer responses to requests for verification shall at a
minimum indicate the following:
i. The patient seeking services is insured under the policy;
ii. The service or admitting diagnosis is a covered service under
the terms of the policy;
iii. The extent to which benefit dollars have been used through
the verification date;
iv. The verification date;
v. Caps or limitations on benefit dollars or days;
vi. Estimated value of pending or unbilled claims to which the
insurance carrier has such knowledge;
vii. Any policy conditions such as determinations of medical
necessity which could result in the denial of payment for the services
sought; and
viii. Advice that the request for verification contains insufficient
information on which to provide a complete reliable response to the
request for verification.
Amend N.J.A.C. 11:2-17.14 to read as follows:
11:2-17.14 Penalties
(a)-(b) (No change.)
(c) If after notice and hearing, the Commissioner finds that an
insurer has violated tbe provisions of NJ.A.C. 11:2-17.9(1) or has
negligently provided erroneous information, the Commissioner may
deem the insurer liable in the entirety for claims related to the
violation. In determining the extent to which the insurer is liable
for claims arising from the violation or erroneous information
provided, the Commissioner shall consider whether the health care
facility or provider of health care relied on the precertification or
verification of coverage in its decision to admit a patient. Health
care facilities and providers of health care must document their
decision to admit based upon the information provided in the
precertification or request for verification of coverage. Insurers must
maintain accurate records or requests for precertification or verification of coverage including the date of the request, the date of
the response, and the information provided.
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1. Insurers shall not pass the cost of penalties incurred under
this section to subscribers or administered plans by including these
costs in premium experience computations.
2. Insurers deemed liable for claims pursuant to this section shall
not charge claimants policy deductibles or copayments.
Recodify (c) as (d).

Amend N.J.A.C 11:2-17 to add a new section as follows:
(New section) Prompt investigation and settlement of health
insurance claims
(a) Every insurer shall commence an investigation of all health
insurance claims within 10 working days of receipt of notification
of the claim.
(b) Except as provided in (c) below, all health insurance claims
shall be paid no later than 60 calendar days after the insurer
receives written notice of the claim.
(c) This section establishes guidelines and requirements for insurers electing to perform audits of health insurance claims.
1. Insurers must notify health care facilities or providers of health
care of their intention to audit a claimant's health insurance claim
within 30 days of the patient's discharge or date of service. Upon
notification of the intent to audit the health insurance claim, insurers must reimburse the health care facility or provider of health
care at least 80 percent of the charges billed. Either a portion or
the entire payment may be recouped by the insurer pending the
resolution of the audit. Insurers failing to provide timely notification
or reimbursement pursuant to this section shall forfeit the right
to audit the health insurance claim. Insurers seeking to reinstate
the right to audit health insurance claims may appeal to the Commissioner indicating the circumstances that led to the failure to
comply with the requirements of this section.
2. Audits of health insurance claims must be completed within
one year of the patient's discharge or date of service. Insurers failing
to complete the audit of the patient's claim within the one year time
limit forfeit the right to audit the health insurance claim and must
immediately reimburse the health care facility or health care
provider the balance of unpaid charges.
3. The balance of unpaid charges, subject to the finding of the
audit and negotiations with the health care facility or provider of
health care services over disputed charges, must be paid in full
within ten days of the completion of the audit but in no event shall
the insurer withhold reimbursement for longer than one year of the
date of discharge or service.
(d) Insurers shall remit payment for claims submitted by health
care facilities and providers of health care on a first-in first-out
basis. Insurers shall maintain records regarding the receipt of
claims, including the date received, and their efforts to investigate
the validity of the claim and the appropriateness of billed charges.
For claims which the insurer seeks to conduct an audit of the biIled
charges, only the 80 percent portion of the claims shall be initially
payable on the first-in first-out basis. Upon resolution of the audit
and agreement on the unpaid balance, the unpaid balance of the
audited bill takes precedence over any yet unpaid biII related to
the claim that was received by the insurer after the date the claim
was first submitted.
(e) In regard to disputes between insurers and health care
facilities and providers of health care services about the timing of
biIling and unpaid charges due to the exhaustion of benefits under
the claimant's insurance plan or contract, the Commissioner shall,
upon notice, conduct a hearing to investigate the issues in dispute.
The Commissioner hereby certifies that the petition was duly
considered pursuant to law. Upon due deliberation, the Department
has determined that the proposal requires further consideration of
several issues. These include, but are not limited to, the following:
1. Proposed deletion of NJ.A.C. 11:2-17.7(e)1i and ii. This
language has only been in effect since December 7, 1992. It was
intended to conform existing regulations to provisions of the Health
Care Cost Reduction Act (P.L. 1991, c.187).
2. Proposed N.J.A.C 11:2-17.14(c) appears to go well beyond the
purpose of subchapter 17 which is primarily to identify what constitutes unfair claims settlement practices and to provide penalties

for violations. Proposed subsection (c) would, in effect, require the
Commissioner to supersede existing civil remedies with his own
determination of insurer liability including amounts to be recovered
by aggrieved health care facilities and providers of health care.
The proposal is deferred for further deliberations by the Department to be concluded no later than April 29, 1994. The results of
these further deliberations will be mailed to the petitioner and
published in the New Jersey Register in accordance with N.J.A.C
11:1-15.3(c).

LABOR
(a)
OFFICE OF THE CONTROLLER
Notice of Rates for Board and Room, Meals and
Lodging Furnished by Employers in Addition to, or
In Lieu of, Money Wages during Calendar Year
1994
Take notice that, in accordance with N.J.A.C. 12:16-4.8, the Department of Labor hereby publishes notice of the following rates for board
and room, meals and lodging furnished by employers in addition to, or
in lieu of, money wages during calendar year 1994:
Full board and room, weekly
$115.80
Lodging, per week
$ 49.60
Meals, per day
$ 13.20
If less than three meals per day, the individual meals shall be valued
as follows:
Breakfast
$ 4.00
$ 4.00
Lunch
Dinner
$ 5.30

LAW AND PUBLIC SAFETY
(b)
DIVISION OF STATE POLICE
OFFICE OF EMERGENCY MANAGEMENT
Notice of Grant Availability to County and Municipal
Local Emergency Planning Committees for
Projects Implementing the USDOT Hazardous
Materials Transportation Uniform Safety Act
Take notice that on September 9, 1992, the United States Department
of Transportation, Research and Special Programs Administration released its final rule, 49 CFR Part 110, the Hazardous Materials Transportation Uniform Safety Act (HMTUSA) regulations. Under these rules
a single agency for each of the 50 states is designated to be the coordinator of grant funds for hazardous materials transportation related
planning and training activities. For New Jersey, the HMTUSA grant
coordinator is the New Jersey State Police Office of Emergency Management (NJOEM).
Beginning in 1994, states apply for grant funds every year. State
funding is broken down into separate planning and training grants. Under
the Planning Grant, the NJOEM is required to ensure that 75 percent
of the Grant goes towards activities which result in direct benefit to Local
Emergency Planning Committees (LEPCs) in New Jersey. One of the
ways in which this will be accomplished is by providing Pass-Through
grants to county and municipal LEPCs for the purposes of conducting
specific projects related to hazardous material transportation emergency
planning. The primary objective of these grants will be to improve the
implementation of LEPC emergency planning efforts. The HMTUSA
goes beyond traditional emergency planning by encouraging transportation specific activities. While existing Federal and State law requires
planning around fixed chemical handling facilities, HMTUSA extends
into planning and training activities which address the transportation
of hazardous materials and the emergency response associated with it.
Transportation includes the storage of hazardous materials incidental to
its movement (that is, it includes all handling from the point of origin
through the point of destination).
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The possibility of a hazardous materials transportation incident varies
greatly in New Je:rsey. Some local areas are at risk from air, rail, roadway,
and waterway inc:idents. Other areas may be at relatively low risk. Further
differences may c:xist due to the location of nearby transportation dependent populations such as hospitals, schools, and nursing homes, as well
as the proximity to industrial zones, terminals, ports, railyards, and
pipelines. For these reasons, the NJOEM has chosen to make a portion
of the State's HMTUSA grant available directly to LEPCs for the
purpose of developing projects to address the unique circumstances of
the transportation of hazardous materials at the local level. For 1994,
$44,000 will be made available by the NJOEM. Funding will be limited
to a cap of $S,800 per grant, and will be made on a reimbursement basis.
The grant program is open only to the 21 county and 567 municipal
LEPCs in New Jersey. Only one application may be submitted and
approved for each LEPC in a given grant year. LEPCs must have a State
approved Emergency Operations Plan in order to be eligible to apply.
A letter of EOP approval from the NJOEM is required. LEPCs must
also provide proof that they are a viable LEPC, having membership from
the appropriate agencies according to the requirements of SARA TitleIII. A copy of the current ledger of LEPC members is required.
All applications must include the following information:
1. Cover letter;
2. An HMTUSA Pass-Through Grant Program Project Application;
3. An LEPC Applicant Certification form;
4. Proof of approval of the LEPCs Emergency Operations Plan;
5. Proof of a viable LEPC. A copy of the jurisdictions LEPC ledger
will suffice for tltis purpose;
6. A project narrative; and
7. Other supporting documentation, at the discretion of the applicant.
Project applications and all supporting documentation will be
forwarded to the following address:
Major Carl A. Williams
HMTUSA Pass-Through Grant Program
NJSP Office of Emergency Management
Hazardous Materials Emergency Response Planning Unit
Box 7068 River Road
West Trenton, NJ 08628-0068
All applications must be postmarked no later than January 15, 1994.
Applicants which have been selected for funding under this program will
be notified in writing by the NJOEM no later than February 15, 1994.
A complete information and application kit for the HMTUSA PassThrough Grant Program has been sent to all 21 county and 567 municipal

(CITE 25 N..J.R. 6068)

emergency management coordinators. Additional copies may be requested in writing from the NJOEM at the address provided in this
notice.

(a)
DIVISION OF MOTOR VEHICLES

Notice of an Application for Contract Carrier Permit
Take notice that Director Stratton C. Lee, Jr., Division of Motor
Vehicles, pursuant to the authority of N.J.S.A. 39:5E-1l, hereby lists the
name and address of an applicant who has filed an application for a
Contract Carrier Permit:
CONTRACT CARRIER (NON-GRANDFATHER)
Industrial Molasses Company, Inc.
7901 Xerxes Avenue South
Suite 320
Minneapolis, MN 55431
Protests in writing and verified under oath may be presented to the
Director, Division of Motor Vehicles, 225 East State Street, CN 162,
Trenton, NJ 08666 within 20 days (January 9, 1994) following the publication of an application.

TREASURY-TAXATION
(b)
DIVISION OF TAXATION

Notice of Tax Rate
Petroleum Products Gross Receipts Tax
January 1, 1994-June 30, 1994
This notice is to advise petroleum products gross receipts taxpayers
that for the period January 1, 1994 through June 30, 1994 the applicable
tax rate for fuel oils, aviation fuels, and motor fuels, as converted to
a cents per gallon rate pursuant to N.J.S.A. 54:15B-3, will be $0.04 per
gallon. The rate is effective for tax due for months ending during that
period and this rate remains unchanged from the per gallon rate effective
during the prior six month period.

----
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REGISTER INDEX OF RULE PROPOSALS
AND ADOPTIONS
The research supplement to the New Jersey Administrative Code

A CUMULATIVE LISTING OF CURRENT
PROPOSALS AND ADOPTIONS
The Register Index of Rule Proposals and Adoptions is a complete listing of all active rule proposals (with the exception of rule changes
proposed in this Register) and all new rules and amendments promulgated since the most recent update to the Administrative Code. Rule proposals
in this issue will be entered in the Index of the next issue of the Register. Adoptions promulgated in tbis Register have already been noted
in the Index by the addition of the Document Number and Adoption Notice N.J.R. Citation next to the appropriate proposal listing.
Generally, the key to locating a particular rule change is to find, under the appropriate Administrative Code Title, the N.J.A.C. citation
of the rule you are researching. If you do not know the exact citation, scan the column of rule descriptions for the subject of your research.
To be sure that you have found all of the changes, either proposed or adopted, to a given rule, scan the citations above and below that rule
to find any related entries.
At tbe bottom of the index listing for each Administrative Code Title is the Transmittal number and date of the latest looseleaf update
to tbat Title. Updates are issued monthly and include tbe previous month's adoptions, which are subsequently deleted from the Index. To be
certain that you have a copy of all recent promulgations not yet issued in a Code update, retain each Register beginning witb tbe November
1, 1993 issue.
If you need to retain a copy of all currently proposed rules, you must save tbe last 12 montbs of Registers. A proposal may be adopted
up to one year after its initial publication in the Register. Failure to adopt a proposed rule on a timely basis requires the proposing agency
to resubmit the proposal and to comply with the notice and opportunity-to-be-heard requirements of the Administrative Procedure Act (NJ.S.A.
52:14B-l et seq.), as implemented by the Rules for Agency Rulemaking (N.J.A.C. 1:30) of the Office of Administrative Law. If an agency allows
a proposed rule to lapse, "Expired" will be inserted to the right of the Proposal Notice N.J.R. Citation in the next Register following expiration.
Subsequently, the entire proposal entry will be deleted from the Index. See: N.J.A.C. 1:30-4.2(c).
Terms and abbreviations used in this Index:
N.JAC. Citation. The New Jersey Administrative Code numerical designation for each proposed or adopted rule entry.
Proposal Notice (N.J.R. Citation). The New Jersey Register page number and item identification for the publication notice and text of a proposed
amendment or new rule.
Document Number. The Registry number for each adopted amendment or new rule on file at the Office of Administrative Law, designating
the year of promulgation of the rule and its chronological ranking in the Registry. As an example, R.1993 d.l means the first rule filed
for 1993.
Adoption Notice (N.J.R. Citation). The New Jersey Register page number and item identification for the publication notice and text of an adopted
amendment or new rule.
Transmittal. A series number and supplement date certifying the currency of rules found in each Title of the New Jersey Administrative Code:
Rule adoptions published in the Register after the Transmittal date indicated do not yet appear in the loose-leaf volumes of the Code.
N.J.R. Citation Locator. An issue-by-issue listing of first and last pages of the previous 12 months of Registers. Use the locator to find the issue
of publication of a rule proposal or adoption.

MOST RECENT UPDATE TO THE ADMINISTRATIVE CODE: SUPPLEMENT OCTOBER 18, 1993
NEXT UPDATE: SUPPLEMENT NOVEMBER 15, 1993
Note: If no changes bave occurred in a Title during the previous month, no update will be issued for that Title.
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N.J.R. CITATION LOCATOR
If the N,J.R. citation is

between:
24
25
25
25
25
25
25
25
25
25
25
25
25

N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.

4455 and 4606
1 and 218
219 and 388
389 and 616
619 and 736
737 and 1030
1031 and 1308
1309 and 1620
1621 and 1796
1797 and 1912
1913 and 2150
2151 and 2620
2621 and 2794

Then the rule
proposal or
adoption appears
in this issue
of the Register
December 21, 1992
January 4, 1993
January 19, 1993
February 1, 1993
February 16, 1993
March 1, 1993
March 15, 1993
April 5, 1993
April 19, 1993
May 3, 1993
May 17, 1993
June 7, 1993
June 21, 1993

N.JAC.
CITATION

If the N,J.R. citation is

between:
25
25
25
25
25
25
25
25
25
25
25
25

N.J.R.
N.J.R.
N.J.R.
N.J.R.
NJ.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
N.J.R.
NJ.R.
N.J.R.

2795
3051
3277
3583
3885
4361
4541
4695
4813
4981
5383
5729

and
and
and
and
and
and
and
and
and
and
and
and

PROPOSAL NOTICE
(N.J.R. CITATION)

ADMINISTRATIVE LAW-TITLE 1
1:10-1.1,9.1,9.2,
Family Development hearings
14.1, 14.2, 14.3,
18.1
1:13A
Lemon law hearings

3050
3276
3582
3884
4360
4540
4694
4812
4980
5382
5728
6084

DOCUMENT
NUMBER

Then the rule
proposal or
adoption appears
in this issue
of the Register
July 6, 1993
July 19, 1993
August 2, 1993
August 16, 1993
September 7, 1993
September 20, 1993
October 4, 1993
October 18, 1993
November 1, 1993
November 15, 1993
December 6, 1993
December 20, 1993

ADOPI10N NOTICE
(N.J.R. CITATION)

25 NJ.R. 3888(a)
25 NJ.R. 5387(a)

Most recent update to Title 1: TRANSMITTAL 1993·2 (supplement September 20,1993)
AGRICULTURE·- TITLE 2
2:2
Animal Disease Control Program
2:6
Animal health: biologics for diagnostic or therapeutic
purposes
Commercial feeding stuffs
2:68
Commercial fertilizers and soil conditioners
2:69
2:69-1.11
Commercial values of primary plant nutrients
2:76-5.1-5.4
Soil and water conservation project cost-sharing
2:76-6.11
Farmland Preservation Program: acquisition of
development easements
Farmland Preservation Program: correction to proposal
2:76-6.11
and extension of comment period regarding
acquisition of development easements

25 N.J.R. 5387(b)
25 N.J.R. 4985(a)
25 N.J.R. 3889(a)
25 NJ.R. 4544(a)
25 NJ.R. 3585(a)
25 N.J.R. 3279(a)
25 NJ.R. 3890(a)

R.1993 d.606
R.1993 d.688
R.1993 d.600
R.1993 d.521

25 NJ.R. 5462(a)
25 N.J.R. 5917(a)
25 N.J.R. 5917(b)
25 NJ.R. 4899(a)

25 N.J.R. 4697(a)

Most recent update to Title 2: TRANSMITTAL 1993-5 (supplement August 16, 1993)
BANKING-TITl..E 3
3:1-13.2
Mortgage loans: fire insurance amount
3:3-2.2, 2.3
Release of bank examination reports to independent
auditors
3:4-1.6
Capital for interim conversion in merger or acquisition
3:4-2
Payment of stock options to directors, officers and
employees of State depositories
3:6-15.2
Disqualification of savings bank directors
3:11-7.11
Disqualification of bank directors
3:28-4.7,4.12
Repair and improvement loans
3:31
Repeal (see 3:28-4.7, 4.12)
3:32
Conversion of associations and savings banks
3:38-1.1,1.10,5.1
Mortgage banker non-servicing
3:41-2.1, 11
Cemetery Board: location of interment spaces and path
access
3:41-5.1
Cemetery Board: cemetery company price lists

25 N.J.R. 3585(b)
25 NJ.R. 4819(a)

R.1993 d.520

25 N.J.R. 49OO(a)

25 NJ.R. 4545(a)
25 N.J.R. 3586(a)

R.1993 d.661
R.1993 d.565

25 N.J.R. 5145(a)

25 NJ.R. 3586(b)
25 NJ.R. 3586(b)
25 N.J.R. 3587(a)
25 N.J.R. 3587(a)
25 N.J.R. 2799(a)
25 N.J.R. 1035(a)
25 N.J.R. 623(a)

R.1993 d.517
R.1993 d.517
R.1993 d.535

25 N.J.R. 49OO(b)
25 N.J.R. 4900(b)
25 N.J.R. 4900(c)

R.1993 d.632

25 N.J.R. 5462(b)

25 N.J.R. 5917(c)

25 N.J.R. 4819(b)

Most recent update to Title 3: TRANSMITTAL 1993·7 (supplement September 20, 1993)
CML SERVICE-TITLE 4
Most recent update to Title 4: TRANSMITTAL 1992-1 (supplement September 21,1992)
PERSONNEL-TITLE 4A
4A:1-5
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
4A:3-4.1O
State service: demotional pay adjustments
4A:4-2.2,2.14
Equal employment opportunity

(CITE 2S N,J.R. 6070)

25 N.J.R. 1314(c)

R.1993 d.614

25 N.J.R. 4821(a)
25 N.J.R. 4821(b)
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CITATION

4A:4-2.9
4A:4-2.11
4A:4-7.8
4A:6-1.2, 1.6, 1.11,
1.12,1.13
4A:6-1.3
4A:7-1.1, 2.1, 2.2,
2.3,3.1

PROPOSAL NOTICE
(N.J.R. CITATION)

Make-up examinations
Residence requirements: administrative correction
Voluntary demotions
Leaves of absence

25 N.J.R. 4823(b)
25 N.J.R. 4824(a)

Equal employment opportunity
Equal employment opportunity

25 N.J.R. 4821(b)
25 N.J.R. 4821(b)

DOCUMENT
NUMBER

ADOPTION NOTICE
(N.J.R. CITATION)

25 N.J.R. 4823(a)
25 N.J.R. 5145(b)

Most recent update to Title 4A: TRANSMITTAL 1993-6 (supplement October 18, 1993)
COMMUNI1Y AFFAIRS-TITLE 5
5:10-1.12
Hotels and multiple dwellings: administrative correction
5:18-1.4,1.5,2.1,2.3, Uniform Fire Code
2.5,2.6,2.11,2.14,
4.1,4.3
5:18-3.2,3.3,3.13,
Fire Prevention Code: junk yards, recycling centers, and
other exterior storage sites
3.19, App. 3A
5:18-4.3,4.7
Fire Safety Code: fire suppression systems in hospitals
and nursing homes
5:18A-1.4, 2.2, 2.3,
Fire Code enforcement
2.5-2.11, 3.3, 3.4,
3.6,4.2--4.6,4.9,
4.10
5:188-2.8
High level alarms
5:18C-l.4, 1.5, 1.7,
Fire service training and certification
1.8, 1.9, 2.3
5:23-1.4,2.7,2.17A
Uniform Construction Code: minor work; ordinary
repairs
5:23-2.6,2.14,2.23,
Uniform Construction Code: subcodes
3.2, 3.4, 3.8A,
3.11A,3.14-3.18,
3.20, 3.20A, 3.21,
4.3A, 4A.8, 4A.11,
12.2
5:23-2.17A
Uniform Construction Code: reroofing work
5:23-2.18A,3.11,
UCC: utility load management device permits;
mausoleum plan review; Department fees
4.20
5:23-2.22,4.18,4.20, Uniform Construction Code: industrialized/modular
4.22,4.26,4.29,
buildings
4.31,4.39,
4A.1-4A.5,
4A.7-4A.2, 48, 4C
5:23-4.4,4.5,4.5A,
Uniform Construction Code: private on-site inspection
4.12,4.14,4.18,
agencies
4.20
5:23-4.5
Uniform Construction Code: "Notice of Elevator
Device Sealed Out of Operation"
5:23-4.18
UCC: subcode training registration fee
5:25-5.5
New home warranties and builder registration: claims
procedure
5:26-8.2
Meetings of community associations
5:27-1.3, 1.4, 1.6, 2.1, Rooming and boarding houses: administrative
12.2
corrections
Foreword State Housing Code: administrative
5:28
correction
5:80-23.9
Housing and Mortgage Finance Agency: Housing
Incentive Note Purchase Program fees
5:80-24
Housing and Mortgage Finance Agency: LeasePurchase Program
5:80-26.19
Housing and Mortgage Finance Agency: affordable
housing controls
5:80-29
Housing and Mortgage Finance Agency: investment of
housing project funds
5:80-32
Housing and Mortgage Finance Agency: housing
investment sales
5:92-1.1
Council on Affordable Housing: substantive rules
5:93
Council on Affordable Housing: substantive rules

R.1993 d.628

25 N.J.R. 4901(a)
25 N.J.R. 5466(a)

25 N.J.R. 4363(a)

R.1993 d.628

25 NJ.R. 5466(a)

25 NJ.R. 4363(a)
25 NJ.R. 4363(a)

R.1993 d.628
R.1993 d.628

25 N.J.R. 5466(a)
25 N.J.R. 5466(a)

25 N.J.R. 3692(a)

R.1993 d.580

25 N.J.R. 5145(c)

25 NJ.R. 3891(a)

R.1993 d.662

25 N.J.R. 5918(a)

25 N.J.R. 4546(a)
25 N.J.R. 4546(b)

R.1993 d.663

25 N.J.R. 5927(a)

25 NJ.R. 3693(a)

R.1993 d.581

25 NJ.R. 5146(a)

25 N.J.R. 4548(a)
25 N.J.R. 4986(a)

R.1993 d.665

25 N.J.R. 5928(a)

25 N.J.R. 3693(b)

R.1993 d.522

25 NJ.R. 4901(b)
25 N.J.R. 5928(b)

25 N.J.R. 4363(a)
25 N.J.R. 1315(b)
25 N.J.R. 1316(a)

25 N.J.R. 5388(a)

25 NJ.R. 2162(a)

25 N.J.R. 5928(b)
25 N.J.R. 3053(a)
25 N.J.R. 4826(a)
25 N.J.R. 4369(a)

R.1993 d.640

25 N.J.R. 5471(a)

25 N.J.R. 4830(a)
25 NJ.R. 4828(a)
25 N.J.R. 1118(a)
25 N.J.R. 1118(a)

Most recent update to Title 5: TRANSMITTAL 1993-10 (supplement October 18, 1993)
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CITATION
MILITARY ANn VETERANS' AFFAIRS-TITLE SA
5A:7-1
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)

PROPOSAL NOTICE
(N.J.R. CITATION)

DOCUMENT
NUMBER

ADOPTION NOTICE
(N.J.R. CITATION)

25 N.J.R. 1317(a)

R.1993 d.615

25 N.J.R. 5472(a)

Most recent update to Title SA: TRANSMITIAL 1992-2 (supplement September 21,1992)
EDUCATION-TITLE 6
6:1 et seq.
Title 6, New Jersey Administrative Code: opportunity
for public comment
6:2
Appeals to State Board of Education
6:22A
School facility lease purchase agreements
6:78
Marie H. Katzenbach School for the Deaf

25 N.J.R. 4369(b)
25 N.J.R. 4548(b)
25 NJ.R. 3588(a)
25 NJ.R. 3592(a)

R.1993 d.544
R.1993 d.543

25 N.J.R. 4901(c)
25 N.J.R. 4904(a)

Most recent update to Title 6: TRANSMITIAL 1993-7 (supplement October 18,1993)
ENVIRONMENTAL PROTEcrION AND ENERGY-TITLE 7
7:0
Green glass marketing and recycling: request for public
input on feasibility study
7:0
Regulated Medical Waste Management Plan: public
hearing and opportunity for comment
7:0
Site Remediation Program: analysis of strict, joint and
several liability under the New Jersey Spill
Compensation Act
7:1E
Discharges of petroleum and other hazardous
substances: request for public comment on draft
amendments
7:1G-1-5,7
Worker and Community Right to Know
Sanitary Landfill Facility Closure and Contingency
7:11
Fund: processing of damage claims
7:1K-1.5, 3.1, 3.4,
Pollution Prevention Program requirements
3.9-3.11, 4.3,4.:5,
4.7,5.1,5.2,6.1,
6.2, 7.2, 7.3,
9.2-9.5,9.7,
12.6-12.9
7:2-2.20, 3.6, 6.4, 8.4, State Park Service Code
8.6, 10.2, 16.5,
17.1, 17.3, 17.4,
17.5
Historic Preservation Revolving Loan Program
7:4B
Freshwater Wetlands Protection Act rules: definition of
7:7A-1.4,2.7
project
Coastal zone management: Outer Continental Shelf oil
7:7E-7.4
and gas exploration and development
7:9-1.1
Treatment works approval, sewer bans and sewer ban
exemptions
Surface water quality standards; draft Practical
7:9-4 (7:9B)
Quantitation Levels; total phosphorus limitations and
criteria: extension of comment periods and notice of
roundtable discussion
7:9-4 (7:9B-l), 6.3
Surface water quality standards
7:9-4.14,4.15
Surface water quality standards: administrative
(7:9B-1.14,1.15)
corrections to proposal
7:9-4.15
Water surface quality standards: Wallkill River
7:11-4.3,4.4
Sale of water from Manasquan Reservoir Water Supply
System: administrative corrections
7:13-7.1
Delaware River, Pohatcong Township: flood plain
redelineation
7:13-7.1
Overpeck Creek, Englewood: flood plain redelineation
7:13-7.1
Poplar Brook, Deal: flood plain redelineation
Clean Water Enforcement Act: financial assurance for
7:14-8.3
penalty payment schedules
7:14A
NJPDES Program: opportunity for interested party
review of permitting system
7:14A
NJPDES Program: extension of comment period for
interested party review of permitting system
Surface water quality standards
7:14A-1.9,3.14
7:14A-1.9, 12, 22, 23 Treatment works approval, sewer bans and exemptions
Underground Storage Tanks Program fees
7:14B-1.6, 2.2, 2.6,
2.7,2.8,3.1-3.8
Treatment works approval, sewer bans and exemptions
7:15-5.18
Water usage certifications for agricultural or
7:20A
horticultural purposes
1994-95 Fish Code
7:25-6

(CITE 25 N..J.R. 6072)

25 NJ.R. 1654(a)
25 N.J.R. 1654(b)
25 NJ.R. 3694(a)
25 N.J.R. 2636(a)
25 NJ.R. 1631(a)
25 N.J.R. 5116(a)
25 NJ.R. 1849(a)

25 N.J.R. 2799(b)

R.1993 d.657

25 N.J.R. 5953(a)

25 NJ.R. 748(a)
25 N.J.R. 1642(a)

R.1993 d.637
R.1993 d.646

25 N.J.R. 5694(a)
25 N.J.R. 5954(a)

25 NJ.R. 5(a)

R.1993 d.549

25 N.J.R. 5146(b)

R.1993 d.610

25 N.J.R. 5569(a)

25 NJ.R. 3282(a)
25 NJ.R. 404(a)

24 N.J.R. 3983(a)
24 NJ.R. 4471(a)
25 N.J.R. 3755(a)

25 N.J.R. 5956(a)
25 N.J.R. 4370(a)
25 N.J.R. 4371(a)
25 NJ.R. 4372(a)
25 N.J.R. 5395(a)
25 N.J.R. 411(a)
25 NJ.R. 1863(a)
24 N.J.R. 3983(a)
25 N.J.R. 3282(a)
25 N.J.R. 1363(a)

R.1993 d.610

25 NJ.R. 5569(a)

R.1993 d.526

25 N.J.R. 4905(a)

25 N.J.R. 3282(a)
25 N.J.R. 3956(a)
25 NJ.R. 3053(b)
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CITATION

7:25-7.13, 14.1, 14.2,
14.4-14.8,
14.10-14.13
7:25-18.1,18.14
7:25-18.5,18.6,18.12
7:25A-1.2, 1.4, 1.9,
4.3
7:26-1.4,9.3

ADOPI'lON NOTICE
(N.J.R. CITATION)

R.1993 d.638

25 N.J.R. 5664(a)

R.1993 d.666

25 N.J.R. 6002(a)

R.1993 d.682

25 N.J.R. 5957(a)

25 N.J.R. 3339(a)
25 N.J.R. 4551(a)

R.1993 d.666

25 N.J.R. 6002(a)

25 N.J.R. 631(a)

R.1993 d.682

25 N.J.R. 5957(a)

R.1993 d.666

25 N.J.R. 6002(a)

Crab management

25 N.J.R. 4831(a)

Summer flounder permit conditions
Delaware Bay gill net permits
Oyster management

25 N.J.R. 2167(a)
25 N.J.R. 5397(a)
25 N.J.R. 754(a)

Hazardous waste management: satellite accumulation
areas
7:26-6.6
Procedure for modification of waste flows
Handling of substances displaying the Toxicity
7:26-8.8,8.12,8.19
Characteristic
7:26-12.3
Hazardous waste management: interim status facilities
7:26B-1.3, 1.10, 1.11, Environmental Cleanup Responsibility Act Program
1.12
fees
Site Remediation Program: opportunity for comment
7:26C
on draft remedial priority system
7:27-1, 8, 18, 22
Air pollution control: facility operating permits
Air pollution control: extension of comment period
7:27-1,8,18,21,22
regarding facility operating permits, emission
statements, and penalties
7:27-1.4,2.1,8.1,8.2, Air pollution by volatile organic compounds: control
16,17.1,17.3,17.4,
and prohibition
23.1-23.7,25.1,
25.7
7:27-1.4,2.1,8.1,8.2, Air pollution control: extension of comment period
16,17.1,17.3,17.4,
23.1-23.7,25.1,
25.7
7:27-15.1,15.2,
Air quality management: enhanced inspection and
15.4-15.10
maintenance program
7:27-15.1,15.4
Enhanced Inspection and Maintenance (11M) program
7:27-15.4
Air quality management: enhanced Inspection and
Maintenance program
7:27-19
Control and prohibition of air pollution from oxides of
nitrogen
7:27-21.1-21.5,21.8, Air pollution control: facility emission statements
21.9,21.10
7:27-25.1,25.3,25.4, Oxygenated fuels program
25.9,25.10,25.11,
25.12
7:27-26
Low Emissions Vehicle Program
Air pollution control: administrative penalties and
7:27A-3.2, 3.5, 3.10
requests for adjudicatory hearings
Air pollution civil administrative penalties
7:27A-3.2,3.10
Air pollution civil administrative penalties: extension of
7:27A-3.2,3.1O
comment period
Control and prohibition of air pollution from oxides of
7:27A-3.5,3.10
nitrogen: civil administrative penalties
7:27A-3.1O
Air pollution control: facility emission statement
penalties
7:27A-3.1O
Oxygenated fuels program penalties
7:27A-3.1O
Air quality management: enhanced Inspection and
Maintenance program
7:27A-3.10
Enhanced 11M program
7:27B-3.1,3.10
Air pollution sampling and analytical procedures
Air pollution sampling and analytical procedures:
7:27B-3.1,3.1O
extension of comment period
7:27B-4.1,4.5-4.1O
Air quality management: enhanced inspection and
maintenance program
7:27B-4.1, 4.5, 4.6,
Enhanced 11M program
4.9
Air quality management: enhanced Inspection and
7:27B-4.5, 4.6, 4.9
Maintenance program
Radiation protection: administrative corrections
7:28-1.4
Medical diagnostic X-ray installations: administrative
7:28-15
correction
Non-ionizing radiation producing sources: registration
7:28-48
fees
Green Acres Program: opportunity to review draft rule
7:36
revisions
Green Acres Grant Program
7:36
7:45
Delaware and Raritan Canal State Park Review Zone

DOCUMENT
NUMBER

PROPOSAL NOTICE
(N.J.R. CITATION)

25 N.J.R. 1864(a)
25 N.J.R. 991(a)
25 N.J.R. 753(a)
24 N.J.R. 4253(a)
25 N.J.R. 1375(a)
25 N.J.R. 4551(c)
25 N.J.R. 3963(a)
25 N.J.R. 4836(a)
25 N.J.R. 3339(a)

25 N.J.R. 4551(a)

25 N.J.R. 3322(a)
25 N.J.R. 5400(a)
25 N.J.R. 5130(a)
25 N.J.R. 631(a)
25 N.J.R. 4033(a)
25 N.J.R. 4039(a)
25 N.J.R. 1381(a)
25 N.J.R. 4045(a)

25 N.J.R. 4033(a)
25 N.J.R. 4039(a)
25 N.J.R. 5130(a)
25 N.J.R. 5400(a)
25 N.J.R. 3339(a)
25 N.J.R. 4551(a)
25 N.J.R. 3322(a)
25 N.J.R. 5400(a)
25 N.J.R. 5130(a)
25 N.J.R. 5665(a)
25 N.J.R. 5148(a)
25 N.J.R. 5422(a)
25 N.J.R. 1473(a)
25 N.J.R. 3405(a)
25 N.J.R. 4836(b)

R.1993 d.609

25 N.J.R. 5666(a)
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Access to death records
Milk and fluid milk products

25 N.J.R. 3115(a)
25 N.J.R. 4373(a)

R.1993 d.667
R.1993 d.689

25 N.J.R. 6012(a)
25 N.J.R. 6013(a)

Pilot low-cost spaying and neutering clinic surgery fees
Packing of refrigerated foods in reduced oxygen
packages by retail establishments: preproposal
Hospital financing
Hospital financing: correction to proposal
Hospital reimbursement: uncompensated care

25 N.J.R. 3116(a)
25 N.J.R. 66O(b)

R.1993 d.568

25 N.J.R. 5148(a)

25 N.J.R. 3117(a)
25 N.J.R. 3566(a)
25 N.J.R. 3125(a)

R.1993 d.593

25 N.J.R. 5149(a)

R.1993 d.668

25 N.J.R. 6016(a)

Hospital reimbursement: charity care audit functions
Hospital Policy Manual: applicant preference; equity
requirement
Hospital Policy Manual: capital cap and review process

25 N.J.R. 3707(a)
24 N.J.R. 4476(a)

R.1993 d.592
R.1993 d.669

25 N.J.R. 5154(a)
25 N.J.R. 6019(a)

25 N.J.R. 3710(a)

R.1993 d.570

25 N.J.R. 5161(a)

Cardiac diagnostic facilities and surgery centers:
certificate of need
8:33H
Long-term care services: certificate of need policy
8:34
Nursing home administrators: standards for licensing
8:36
Assisted living residences and comprehensive personal
care homes: standards for licensure
8:40-1.1,2.3,2.7,3.1, Invalid coach and ambulance services: licensure; street
4.12,5.23,6.26
EMS
8:41-4.1,10.5-10.13, Mobile intensive care programs: standing orders;
11
paramedic clinical training objectives
8:44
Operation of clinical laboratories
8:44-2.1,2.14
Clinical laboratory licensure: HIV testing
8:44-2.11
Clinical laboratories: reporting by supervisors
8:57-3.2
Physician reporting of occupational and environmental
diseases and injuries
8:59-5.6
Worker and Community Right to Know: exclusions
from labeling requirements
8:59-App. A, B
Worker and Community Right to Know Act:
preproposal concerning Hazardous Substance List
and Special Health Hazard Substance List
8:71
Interchangeable drug products (see 24 N.J.R. 2557(b),
3173(a), 4260(b); 25 N.J.R. 582(a»
8:71
Interchangeable drug products (see 24 N.J.R. 3174(c),
3728(a), 4262(a); 25 N.J.R. 583(a»
8:71
Interchangeable drug products (see 24 N.J.R. 4261(a);
25 N.J.R. 582(b»
8:71
Interchangeable drug products (see 25 N.J.R. 580(b),
2883(a»
8:71
Interchangeable drug products (see 25 N.J.R. 1221(a),
1969(c), 2882(a), 4496(b»
Interchangeable drug products (see 25 N.J.R. 1970(c),
8:71
2881(b),4497(b»
8:71
Interchangeable drug products (see 25 N.J.R. 2881(a),
4496(a»
8:71
Interchangeable drug products
8:71
Interchangeable drug products (see 25 N.J.R. 4495(b»
8:71
Interchangeable drug products
8:71
List of Interchangeable Drug Products
Interchangeable drug products
8:71

25 N.J.R. 3712(a)

R.1993 d.670

25 N.J.R. 6019(b)

25 N.J.R. 3719(a)
25 N.J.R. 3727(a)
25 N.J.R. 3734(a)

R.1993 d.671
R.1993 d.545
R.1993 d.672

25 N.J.R. 6031(a)
25 N.J.R. 4908(a)
25 N.J.R. 6037(a)

25 N.J.R. 2663(a)

R.1993 d.594

25 N.J.R. 5163(a)

R.1993 d.595

25 N.J.R. 5164(a)

R.1993 d.569

25 N.J.R. 5164(b)

24 N.J.R. 1674(a)

R.1993 d.226

25 N.J.R. 1970(b)

24 N.J.R. 2414(b)

R.1993 d.338

25 N.J.R. 2882(b)

24 N.J.R. 2997(a)

R.1993 d.225

25 N.J.R. 1970(a)

24 N.J.R. 4009(a)

R.1993 d.468

25 N.J.R. 4497(a)

25 N.J.R. 55(a)

R.1993 d.677

25 N.J.R. 6061(b)

25 N.J.R. 875(a)

R.1993 d.673

25 N.J.R. 6060(b)

25 N.J.R. 1814(b)

R.1993 d.676

25 N.J.R. 6061(a)

25
25
25
25
25

R.1993 d.334
R.1993 d.678
R.1993 d.675
R.1993 d.674

25 N.J.R. 2879(c)
25 N.J.R. 6062(a)
25 N.J.R. 606O(c)
25 N.J.R. 606O(a)

HEALTH-TITLE 8
8:2A-l
8:21-10.1,10.2,10.4,
10.6,10.12
8:23-6
8:24
8:31B
8:31B
1I:31B-3.41, 4.38,
4.39, 4.40, 7
8:31B-4.41-4.41N
8:33A-1.2, 1.16
8:33A-1.10,1.16,
1.29
8:33E

DOCUMENT

25 N.J.R. 2665(a)
25 N.J.R. 3904(a)
25 N.J.R. 2184(a)
25 N.J.R. 3751(a)
25 N.J.R. 2186(a)
25 N.J.R. 3441(a)
25 N.J.R. 792(a)

N.J.R. 1815(a)
N.J.R. 2802(b)
N.J.R. 3906(a)
N.J.R. 4377(a)
N.J.R. 4844(a)

Most recent update to Title 8: TRANSMITTAL 1993-9 (supplement October 18, 1993)
HIGHER EDUCATION- TITLE 9
Licensing and degree approval standards
9:1
Disability discrimination grievance procedure regarding
9:2-11
compliance with Americans with Disabilities Act
(ADA)
9:5-2.1, 2.2, 2.3, 2.5, Job training program: unemployed persons tuition
waiver
2.7
Paul Douglas Teacher Scholarship Program
9:7-9
9:11-1.4
Educational Opportunity Fund Program: financial
eligibility for undergraduate grants
9:17
Implementing the Higher Education Equipment
Leasing Fund

25 N.J.R. 3057(a)
25 N.J.R. 1323(a)

R.1993 d.523

25 N.J.R. 3593(a)
25 N.J.R. 3594(a)
25 N.J.R. 4886(a)
25 N.J.R. 4887(a)

Most recent update to Title 9: TRANSMITTAL 1993-7 (supplement October 18, 1993)

(CITE 25 N,J.R. 6074)
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DOCUMENT
PROPOSAL NO'I1CE
NUMBER
(N.J.R. CITATION)

HUMAN SERVICES-TITLE 10
Contract administration
10:3
Disability discrimination grievance procedure regarding
10:4
compliance with Americans with Disabilities Act
(ADA)
Patient advance directives; DNR orders; declaration of
10:8
death
10:31-1.4,2.1,2.2,
Screening and Screening Outreach Programs: mental
2.3,8.1,9.1
health services
10:37-5.37-5.43
Repeal (see 1O:37A)
10:37A
Community residences for mentally ill adults
1O:37B
Psychiatric community residences for youth
1O:37C
Community mental health clinical case management
10:38-1.4,2.1,2.2,
Interim Assistance Program for discharged State
3.3, 3.4, 3.6, 3.8,
psychiatric hospital clients
4.3, 5.2, 7.2, 7.4,
7.5, App. C, E, G
10:39
Repeal (see 1O:37A)
lO:44A
Licensed community residences to developmentally
disabled
10:49-19.1,19.4,
State-defined HMOs
19.7,19.11
10:51-5.6
Pharmaceutical services: income eligibility limits
10:52-1.9, 1.13
Reimbursement methodology for distinct units in acute
care hospitals and for private psychiatric hospitals
Inpatient hospital services: adjustments to Medicaid
10:52-1.23
payer factors
Reimbursement methodology for special hospitals
10:53-1.1
10:60-1.1-1.17,2.2,
Home Care Services Manual
2.4, 2.5, 2.8, 2.9,
2.10,2.12,2.14,
2.15, 2.16, 3.2, 3.3,
3.6, 4.2, 6, App. A,
H
Vision care services
10:62
Independent clinic services: Medicaid program services
10:66
HAAAD income eligibility limits
10:69-5.1
1O:69A-1.2,6.2
PAAD income eligibility limits
Lifeline Programs
1O:69B
10:69B-4.2
Lifeline programs: income eligibility limits
Organization of the Division of Family Development
10:80
Fraudulent receipt of AFDC assistance; disqualification
10:81-2.2,2.3,5.1,
penalties
7.40-7.47, 15
Medicaid eligibility of dependent child of adolescent
10:81-8.22
parent
Refugee Resettlement Program: eligibility limitations
10:81-10.7,10.8
Public Assistance Manual: closing criteria for IV-D
10:81-11.4, 11.16A,
cases; application fee for non-AFDC applicants
11.20
Non-AFDC child support orders
10:81-11.7,11.9
CWNCSP Unit paternity services: administrative
10:81-11.9
corrections
Review and adjustment of child support orders in
10:81-11.21
AFDC, foster care, and Medicaid Only cases
Child care services: payment rates and co-payment fees
1O:81-14.18A
Deeming income of parents or guardians of adolescent
10:82-3.14
parent
Child care services: payment rates and co-payment fees
10:82-5.3
Administration of public assistance programs: agency
10:84
action on public hearing
10:84-1
Administration of public assistance programs
10:86-10.2, 10.6
Child care services: payment rates and co-payment fees
Food Stamp Program
10:87
Commission for the Blind and Visually Impaired:
10:97-1.3,3.1
licensing procedure for Business Enterprise Program
1O:121A-5.10
Requirements for adoption agencies: searches
Manual of Requirements for Child Care Centers
10:122
Family day care registration: manual of requirements
10:126
10:127-2.1,3.7,3.8,
Residential child care facilities requirements:
administrative correction
5.2,8.1,8.4,9.1,
9.10,10.4,10.13,
10.15, 10.16, 10.25
DYFS case management: case plan
10:133D-2
DYFS case management: in-person visits with clients
10:133D-4
and substitute care providers

25 N.J.R. 3694(b)
25 N.J.R. 1323(b)

AOOPI'ION NO'I1CE
(N.J.R. CITATION)

R.1993 d.597
R.1993 d.616

25 N.J.R. 5165(a)
25 N.J.R. 5526(a)

R.1993 d.607

25 N.J.R. 5945(b)

R.1993 d.633

25 N.J.R. 5528(a)

Emergency (expires R.1993 d.525
12-3-93)
25 N.J.R. 3407(a)
R.1993 d.608
24 N.J.R. 4477(a)
R.1993 d.647

25 N.J.R. 4793(a)

25 N.J.R. 2669(a)
25 N.J.R. 1324(a)
25 N.J.R. 2672(a)
25 N.J.R. 2672(a)
25 N.J.R. 2197(a)
25 N.J.R. 4845(a)
25 N.J.R. 3697(a)

25 N.J.R. 2672(a)
25 N.J.R. 4378(a)

25 N.J.R. 5528(b)
25 N.J.R. 5947(a)

24 NJ.R. 4478(a)
24 N.J.R. 4477(a)
25 N.J.R. 2803(a)

R.1993 d.588

25 N.J.R. 5167(a)

25 N.J.R. 3907(a)
25 N.J.R. 4379(a)
25 N.J.R. 3407(a)
25 N.J.R. 3407(a)
25 N.J.R. 3701(a)
25 N.J.R. 3407(a)
Exempt
25 N.J.R. 3408(a)

R.1993 d.641
R.1993 d.608
R.1993 d.608
R.1993 d.586
R.1993 d.608
R.1993 d.518

25
25
25
25
25
25

25 N.J.R. 2815(a)

R.1993 d.519

25 N.J.R. 4931(b)

25 N.J.R. 3919(a)
25 N.J.R. 881(a)

R.1993 d.648
R.1993 d.634

25 N.J.R. 5948(a)
25 N.J.R. 5951(a)

25 N.J.R. 2816(a)

R.1993 d.649

25 N.J.R. 5949(a)
25 N.J.R. 5950(a)

25 N.J.R. 2818(a)

R.1993 d.627

25 N.J.R. 5567(a)

25 NJ.R. 1692(a)
25 NJ.R. 2819(a)

R.1993 d.566

25 N.J.R. 5168(a)

25 NJ.R. 3415(a)
25 N.J.R. 4987(a)
25 NJ.R. 3703(a)

R.1993 d.532

25 NJ.R. 4932(a)

R.1993 d.533

25 N.J.R. 4932(b)
25 N.J.R. 4932(c)

25 N.J.R. 2209(a)
25 N.J.R. 221O(a)

R.1993 d.534
R.1993 d.587

25 N.J.R. 4934(a)
25 N.J.R. 5168(b)

N.J.R. 5528(c)
N.J.R. 5528(b)
N.J.R. 5528(b)
N.J.R. 5167(b)
N.J.R. 5528(b)
N.J.R. 4931(a)

25 N.J.R. 1692(a)
24 NJ.R. 4480(a)
24 N.J.R.
25 N.J.R.
25 NJ.R.
25 N.J.R.

4480(b)
1692(a)
4697(b)
4551(d)
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N.J.A.C.
CITATION

10:140

Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)

ADOPTION NOTICE
(N.J.R. CITATION)

25 N.J.R. 1326(a)

Most recent update to Title 10: TRANSMIITAL 1993-9 (supplement October 18, 1993)
CORRECTIONS-TITLE lOA
lOA:l-1.3,1.4
Public information requests; reimbursement for copying
costs
lOA:I-3
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
10A:2-2.2
Inmate accounts: transaction fees
10A:3-1.4,2.3
Inmate keep separate status
10A:4-5.1, 5.2, 5.3
Sanctions for prohibited acts committed by inmates
10A:9-5.5
Restoration to inmates of forfeited commutation credits
10A:16-9.1
Blood donation by inmates: autologous donations
lOA:31-6.13
Reimbursement for copying costs
10A:71-3.21
State Parole Board: future parole eligibility terms
lOA:71-3.47
State Parole Board: victim input
lOA:71-7.16
State Parole Board: general conditions of parole and
future eligibility upon revocation

25 N.J.R. 4552(a)

R,1993 d.635

25 N.J.R, 5475(a)

25 N.J.R, 1326(b)

R,1993 d.617

25 N.J.R, 5474(a)

R,1993 d.679
R,1993 d.584
R,1993 d.636
R,1993 d.567
R,1993 d.635

25 N.J.R, 5929(a)
25 N.J.R, 5169(a)
25 N.J.R, 5476(a)
25 N.J.R, 5170(a)
25 N.J.R, 5475(a)

25 N.J.R. 4849(a)
25 N.J.R. 4702(a)
25 N.J.R. 4435(a)
25 N.J.R. 4553(a)
25 N.J.R, 3920(a)
25 N.J.R, 4552(a)
25 N.J.R. 4703(a)
25 N.J.R, 4705(a)
25 N.J.R, 3597(a)

Most recent update to Title lOA: TRANSMIITAL 1993-6 (supplement October 18, 1993)
INSURANCE-TITLE 11
11:1-3
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
11:1-7
New Jersey Property-Liability Insurance Guaranty
Association: plan of operation
11:1-31
Surplus lines insurer eligibility
11:1-32.4,35
Insurance holding company systems
11:1-34
Surplus lines: exportable list procedures
11:1-36
Examination of insurers
11:1-37
Public adjusters' licensing
11:2-17.11
Payment of third-party claims: written notice by insurer
to claimant
11:2-27
Determination of insurers in a hazardous financial
condition
11:2-28
Credit for reinsurance
11:2-34
Surplus lines: allocation of premium tax and surcharge
11:2-36
Risk retention groups and purchasing groups
11:2-37
Producer-controlled insurers
11:2-38
Increase in property and casualty capital and surplus
requirements
11:2-39
Increase in capital and surplus requirements for life and
health insurers
11:2-40
Life, health and annuity reinsurance agreements
11:3-2.2, 2.4, 2.5, 2.6, Personal Automobile Insurance Plan
2.11,2.12
11:3-3
Limited assignment distribution servicing carriers
11:3-16.10
Private passenger automobile insurance: rate filing
requirements
11:3-20.5,20A.l
Automobile insurers: reporting apportioned share of
MTF losses in excess profits reports; ratio limiting
the effect of negative excess investment income
11:3-28.1,28.2,28.4, Reimbursement of excess medical expense benefits paid
by automobile insurers
28.6,28.10-28.13,
App.A,B
11:3-29.2,37.10
Automobile insurance PIP coverage: application of
medical fee schedules to acute care hospitals and
other facilities
11:3-29.6
Personal auto injury fee schedule: physician's services
11:3-42.2,42.9
Producer Assignment Program: request for exemption
11:3-42.12,42.17
Producer assignment program: administrative
corrections
11:4-37
Selective contracting arrangements of insurers
Real Estate Commission rules
11:5
11:5-1.3
Real Estate Commission: broker pre-licensure
requirements
11:5-1.3,1.10,1.27,
Real Estate Commission: extension of comment periods
on various licensure and prelicensure proposals
1.28,1.31
11:5-1.10
Real Estate Commission: compensation and licensure
requirement
11:5-1.27
Real Estate Commission: educational requirements for
broker and salesperson licensure

(CITE 25 N..J.R. 6076)

25 N.J.R. 1327(a)

R,1993 d.618

25 N.J.R, 5666(b)

R.1993 d.554

25 N.J.R, 5170(b)

R,1993 d.555

25 N.J.R, 5180(a)

R,1993 d.681

25 N.J.R, 5929(b)

25 N.J.R, 4286(a)

R,1993 d.556

25 N.J.R, 5182(a)

25 N.J.R, 4289(a)
25 N.J.R, 1826(a)
25 N.J.R, 4298(a)
25 N.J.R, 4304(a)
25 N.J.R. 4306(a)

R,1993
R,1993
R,1993
R,1993
R,1993

d.557
d.582
d.558
d.559
d.560

25 N.J.R, 5184(a)
25 N.J.R, 5194(a)
25 N.J.R, 5197(a)
25 N.J.R, 5202(a)
25 N.J.R, 5204(a)

25 N.J.R, 4309(a)

R,1993 d.561

25 N.J.R, 5208(a)

25 N.J.R, 4314(a)
25 N.J.R, 2212(a)

R,1993 d.562
R.1993 d.548

25 N.J.R, 5212(a)
25 N.J.R. 5215(a)

R,1993 d.583

25 N.J.R. 5219(a)

25 N.J.R, 1045(a)
25 N.J.R. 1819(a)
25 N.J.R, 4275(a)
24 N.J.R, 4331(a)
25 N.J.R, 4284(a)
25 N.J.R. 5432(a)
25 N.J.R. 3921(a)

25 N.J.R, 1327(b)
25 N.J.R. 4436(a)
25 N.J.R, 1829(a)
25 N.J.R. 2636(b)
25 N.J.R. 4706(a)
25 N.J.R. 4554(a)
25 N.J.R. 2215(a)
25 N.J.R. 5930(a)
25 N.J.R. 4554(b)
25 N.J.R, 3597(b)
25 N.J.R. 4849(b)

R,1993 d.552

25 N.J.R. 5099(a)
25 N.J.R, 4851(a)
25 N.J.R. 4852(a)
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N.JAC.
CITATION

11:5-1.28
11:5-1.31
11:5-1.43
11:5-1.43

11:13-7.4,7.5
11:16-1.2
11:17-6
11:17-7
11:19-2.2,2.3,2.5,
App.B
11:20-2
11:20-11

PROPOSAL NOTICE
(N.J.R. CITATION)

Real Estate Commission: licensure requirements for
schools and instructors
Real Estate Commission: license transfer procedure
Real Estate Commission: licensee provision of Agency
Information Statement
Real Estate Commission: extension of comment period
regarding licensee provision of Agency Information
Statement
Commercial lines: exclusions from coverage; refiling
policy forms
Statement of liability for fraud on claim forms:
administrative correction
Managing general agents
Reinsurance intermediaries
Data submission requirements for all domestic insurers
Individual Health Coverage Program: temporary plan
of operation
Individual Health Insurance Reform Act: relief from
obligations
Small Employer Health Benefits Program
Small Employer Health Benefits Program

11:21
11:21-1.2,4.1, App.
Exhibits
11:21-1.3,1.4,1.5,6, Small Employer Health Benefits Program
7, 7A, 17, 18, App.
Exh.N-T
11:21-2
Small Employer Health Benefits Program: Plan of
Operation
11:21-2
Small Employer Health Benefits Program: public
hearing on Plan of Operation
11:21-14
Small Employer Health Benefits Program: declaration
and approval of reinsuring or risk-assuming carrier
status
11:21-15
Small Employer Health Benefits Program: relief from
obligations
Small Employer Health Benefits Program: withdrawal
11:21-16
of carriers from plans market
11:21-App. Exh. E
Small Employer Health Benefits Program: correction
to proposed Appendix Exhibit E and extension of
comment period

DOCUMENT
NUMBER

ADOPTION NOTICE
(N.J.R. CITATION)

25 N.J.R. 4855(a)
25 N.J.R. 4858(a)
25 N.J.R. 1948(a)
25 N.J.R. 2645(a)
25 NJ.R. 1053(a)
25 N.J.R. 5229(b)
25 NJ.R. 4318(a)
25 N.J.R. 4323(a)
25 N.J.R. 2820(b)

R.1993 d.563
R.1993 d.564

25 N.J.R. 5229(c)
25 N.J.R. 5234(a)

25 NJ.R. 4707(a)

R.1993 d.550

25 N.J.R. 5244(a)

25 NJ.R. 4559(a)

R.1993 d.654

25 N.J.R. 5930(b)

25 NJ.R. 3599(a)
25 N.J.R. 5017(a)

R.1993 d.553

25 N.J.R. 5253(a)

25 NJ.R. 4437(a)

R.1993 d.644

25 N.J.R. 5668(a)

25 NJ.R. 4572(a)

R.1993 d.551

25 N.J.R. 5347(a)

25 NJ.R. 4577(a)

R.1993 d.629

25 N.J.R. 5692(a)

25 N.J.R. 4563(a)
25 N.J.R. 4678(a)

25 N.J.R. 4859(a)
25 N.J.R. 4458(a)

Most recent update to Title 11: TRANSMITfAL 1993·10 (supplement October 18, 1993)
LABOR-TITLE 12
12:3-1
12:7

12:7

12:15-1.3,1.4,1.5,
1.6,1.7

12:17-11.2
12:18-1.1,2.4,2.27,
2.40, 2.43, 2.48,
3.1,3.2,3.3
12:23
12:23-3

12:23-4
12:23-5

12:23-6

12:41

R.1993 d.680
R.1993 d.619

25 N.J.R. 5933(a)
25 N.J.R. 5476(b)

25 N.J.R. 3922(a)

R.1993 d.589

25 N.J.R. 5351(a)

25 NJ.R. 3923(a)

R.1993 d.590

25 N.J.R. 5352(a)

Debarment from contracting with Department
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA): extension of comment period
Unemployment Compensation and Temporary
Disability: 1994 maximum benefit rates, taxable wage
base, government entity contribution rate, base week,
and alternative earnings test
Offset of unemployment benefits by retirement and
pension income
Temporary Disability Benefits Program

25 NJ.R. 4716(a)
25 NJ.R. 1334(a)

Workforce Development Partnership Program:
application and review process for customized
training services
Workforce Development Partnership Program:
application and review process for individual training
grants
Workforce Development Partnership Program:
application and review process for approved training
Workforce Development Partnership Program:
application and review process for additional
unemployment benefits during training
Workforce Development Partnership Program:
application and review process for employment and
training grants for services to disadvantaged workers
Job Training Partnership Act: grievance, hearing, and
review procedures

25 N.J.R. 449(a)

25 NJ.R. 2216(a)

25 N.J.R. 1515(c)

25 NJ.R. 884(a)

25 N.J.R. 886(a)
25 N.J.R. 887(a)

25 N.J.R. 1054(a)

25 NJ.R. 5456(a)
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CITATION

12:45
12:45
12:175
12:235-1.6

PROPOSAL NOTICE
(N.J.R. CITATION)

Vocational Rehabilitation Services: waiver of sunset
provision of Executive Order No. 66(1978)
Division of Vocational Rehabilitation Services
Ski lift safety
Workers' Compensation: 1994 maximum benefit rate

DOCUMENT
NUMBER

AOOPI10N NOTICE
(N.J.R. CITATION)

R.1993 d.639
R.1993 d.591

25 N.J.R. 5478(a)
25 N.J.R. 5352(b)

25 NJ.R. 2216(b)
25 N.J.R. 5130(b)
25 N.J.R. 4581(a)
25 N.J.R. 3925(a)

Most recent update to Title 12: TRANSMITTAL 1993-9 (supplement October 18, 1993)
COMMERCE AND ECONOMIC DEVELOPMENT-TITLE 12A
12A:l
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
12A:I0-l
Goods and services contracts for small businesses,
minority businesses, and female businesses
12A:I0-2
Minority and female contractor and subcontractor
participation in State construction contracts
12A:11-1.2, 1.3, 1.4, Certification of women-owned and minority-owned
1.7
businesses: extension of comment period
12A:11-1.2, 1.3, 1.4, Certification of women-owned and minority-owned
businesses
1.7
12A:121
Urban Enterprise Zone Authority: policies

25 N.J.R. 1335(b)

R.1993 d.620

25 NJ.R. 5478(a)

R.1993 d.645

25 N.J.R. 5933(b)

25 NJ.R. 4889(a)
25 N..R. 4461(b)
25 N.J.R. 2216(c)
25 NJ.R. 2484(a)
25 N.J.R. 4582(a)

Most recent update to Title 12A: TRANSMITTAL 1993-5 (supplement October 18, 1993)
LAW AND PUBLIC SAFETY-TITLE 13
Disability discrimination grievance procedure regarding
13:1C
compliance with Americans with Disabilities Act
(ADA)
Division of Motor Vehicles: insurance verification
13:18-6.1,6.2
13:20-43
Enhanced motor vehicle inspection and maintenance
program: pre-proposal
13:27-3
Board of Architects: scope of architectural services
Board of Architects: examination fees
13:27-5.8
13:27-8.13
Landscape architects: advertisements and listings
Board of Accountancy: biennial renewal fee for inactive
13:29-1.13
or retired licensees
Board of Dentistry: qualifications of applicants for
13:30-1.1
licensure to practice
13:30-8.1
Board of Dentistry: fee schedules
Board of Dentistry: professional advertising
13:30-8.6
Board of Dentistry: patient records
13:30-8.7
13:33-1.35, 1.36
Ophthalmic dispensers and technicians: referrals; space
rental agreements
Board of Marriage Counselor Examiners rules
13:34
13:35-2A.9,2A.11,
Certified midwife practice: prescriptive authority
6.13
Board of Medical Examiners: physician assistants
13:35-2B,6.14
13:35-6.5
Board of Medical Examiners: permissible charges for
copies of patient records
Board of Medical Examiners: request for comment
13:35-6.10
regarding advertising of specialty certification
Board of Medical Examiners: professional fees and
13:35-6.17
investments
Board of Medical Examiners: control of anabolic
13:35-6.18
steroids
13:35-6.21
Board of Medical Examiners: hair replacement
techniques
13:35-10
Practice of athletic trainers
13:35-10.8, 10.9
Athletic trainer registration fees: administrative
correction
13:35-11
Board of Medical Examiners: Alternative Resolution
Program
Board of Nursing rules
13:37
Certification of nurse practitioners/clinical nurse
13:37-7
specialists
Board of Nursing: fee schedule
13:37-12.1
13:37-12.1,14
Board of Nursing: certification of homemaker-home
health aides
Homemaker-home health aide competency evaluation:
13:37-14
public hearing
13:39-5.2
Board of Pharmacy: information on prescription labels
Board of Physical Therapy: fees and charges
13:39A-1.4
Board of Physical Therapy: referral of patients from
13:39A-2.5
chiropractors
Board of Physical Therapy: examination standards for
13:39A-5.2, 5.4, 5.6
therapists and assistants

(CITE 25 N..J.R. 6078)

R.1993 d.612

25 N.J.R. 5480(a)

R.1993 d.602

25 N.J.R. 5484(a)

R.1993 d.585

25 N.J.R. 5352(c)

25 NJ.R. 3927(a)
25 N.J.R. 2823(a)
25 NJ.R. 1833(a)
24 N.J.R. 401O(a)

R.1993 d.598
R.1993 d.651
R.1993 d.650
R.1993 d.603

25 N.J.R. 5352(d)
25 N.J.R. 5934(a)
25 N.J.R. 5935(a)
25 N.J.R. 5484(b)

25 NJ.R. 3060(a)
25 NJ.R. 4583(a)

R.1993 d.599

25 N.J.R. 5485(a)

R.1993 d.604

25 N.J.R. 5487(a)

R.1993 d.546

25 N.J.R. 4935(a)
25 N.J.R. 5936(a)

R.1993 d.690

25 NJ.R. 5936(b)

R.1993 d.642

25 N.J.R. 5488(a)

25 NJ.R. 1338(a)
25 N.J.R. 3925(b)
25 N.J.R. 3418(a)
25 N.J.R. 5439(a)
25 N.J.R. 3704(a)
25 N.J.R. 544O(a)
25 N.J.R. 1665(b)
25 N.J.R. 2216(d)

25 N.J.R. 5099(b)
25 N.J.R. 4862(a)
25 N.J.R. 2824(a)
25 N.J.R. 5441(a)
24 N.J.R. 4012(a)
25 N.J.R. 5444(a)
25 N.J.R. 265(a)
25 N.J.R. 2824(b)
25 NJ.R. 455(b)
25 NJ.R. 2829(a)
25 N.J.R. 3928(a)
25 N.J.R. 1950(a)
25 NJ.R. 3704(b)
25 NJ.R. 1667(a)
25 N.J.R. 5446(a)
25 N.J.R. 3938(a)
25 NJ.R. 5447(a)
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13:40-5.1
13:40A-3.5, 6.1
13:42
13:42

13:42-1.2
13:42-1.2, 1.3
13:44-1.2, 1.3, 1.4,
2.9
13:44C-2.2
13:440-2.4
13:440-4.1, 4.2
13:44E-l.l
13:44E-2.1
13:44E-2.6
13:44E-2.8
13:44E-2.9
13:44E-2.1O, 2.11
13:44E-2.13
13:44E-2.14
13:44G-I-5, 7, 8
13:45A-21, 22
13:45A-26
13:46-2
13:47B
13:49
13:70-1.31
13:70-12.4
13:7Q-14A.l
13:70-14A.9
13:70-19.44
13:70-20.11
13:70-20.13
13:70-21.4
13:70-29.52
13:70-29.61
13:71-1.26
13:71-9.5
13:71-23.1
13:71-23.8
13:71-27.54
13:71-27.59
13:72-1.1,2.9,4.3,
4.10,6.2,7.1,8.1
13:78
13:79

PROPOSAL N011CE
(N..J.R. CITATION)

Board of Professional Engineers and Land Surveyors:
subdivision plats
Board of Real Estate Appraisers: fees; temporary
licenses
Board of Psychological Examiners rules
Board of Psychological Examiners rules: public hearing
and extension of comment period regarding
psychoanalysis and scope of practice, and
employment by non-profit community organization
Board of Psychological Examiners: written examination
fee
Board of Psychological Examiners rules
Board of Veterinary Medical Examiners: examinations

25 N.J.R. 5447(b)

Audiology and Speech-Language Pathology Advisory
Committee: fees and charges
Advisory Board of Public Movers and Warehousemen:
late renewal and reinstatement fee timeframes
Advisory Board of Public Movers and Warehousemen:
bill of lading and insurance legal liability
Board of Chiropractic Examiners: scope of chiropractic
practice
Board of Chiropractic Examiners: licensee advertising
Board of Chiropractic Examiners: practice
identification educational requirements
Board of Chiropractic Examiners: duties of unlicensed
assistants
Board of Chiropractic Examiners: notification of
change of address; service of process
Board of Chiropractic Examiners: display of license;
right to licensure hearing
Board of Chiropractic Examiners: overutilization of
services; excessive fees
Board of Chiropractic Examiners: referral of patients
to physical therapists
Board of Social Work Examiners rules
Kosher Enforcement Bureau: sale of food represented
as kosher
Automotive dispute resolution
Athletic Control Board: participant health and safety
in boxing and combative sports events
Weights and measures
State Medical Examiner: standards for procedures and
investigations
Thoroughbred racing: prohibited services by Racing
Commission employees and appointees
Thoroughbred racing: claimed horse
Thoroughbred racing: intent of medication rules
Thoroughbred racing: administering medication to
respiratory bleeders
Thoroughbred racing: conflicts of interest involving
veterinary practitioner and spouse
Thoroughbred racing: limitations on entering or starting
Thoroughbred racing: trainer fees
Thoroughbred racing: medication
Thoroughbred racing: Pick(N)
Thoroughbred racing: Superfecta
Harness racing: prohibited services by Racing
Commission employees and appointees
Harness racing: conflicts of interest involving veterinary
practitioner and spouse
Harness racing: intent of medication rules
Harness racing: administering medication to respiratory
bleeders
Harness racing: Daily Triple
Harness racing: Superfecta
Casino simulcasting of horse races

25 N.J.R. 5448(a)

Administration of Victim and Witness Advocacy Fund
Safe and Secure Communities Program

DOCUMENT
NUMBER

ADOP1'ION N011CE
(N..J.R. CITATION)

25 N.J.R. 4863(a)
25 N.J.R. 3062(a)
25 N.J.R. 4585(a)

R.1993 d.547

25 N.J.R. 4937(a)

R.1993 d.683

25 NJ.R. 5938(a)

R.1993 d.643

25 N.J.R. 5489(a)

R.1993 d.642

25 N.J.R. 5488(a)

R.1993 d.684

25 N.J.R. 5938(b)

R.1993 d.685

25 N.J.R. 5938(c)

R.1993 d.686

25 N.J.R. 5939(a)

R.1993 d.687
R.1993 d.596

25 N.J.R. 5939(b)
25 N.J.R. 5353(a)

25 N.J.R. 3929(a)
25 NJ.R. 4937(a)
25 N.J.R. 3930(a)

25 N.J.R. 3931(a)
25 N.J.R. 5449(a)
25 N.J.R. 3931(b)
25 N.J.R. 3932(a)
25 N.J.R. 3934(a)
25 NJ.R. 3935(a)
25 N.J.R. 3936(a)
25 N.J.R. 3936(b)
25 N.J.R. 3937(a)
25 N.J.R. 3938(a)
25 N.J.R. 3081(a)
25 N.J.R. 3086(a)
25 NJ.R. 3939(a)
25 N.J.R. 4717(a)
25 N.J.R. 5102(a)
25 N.J.R. 5104(a)
25 N.J.R. 4458(b)
25 N.J.R. 1059(a)
25 N.J.R. 3099(a)
25 N.J.R. 31oo(a)
25 N.J.R. 5107(a)
25 N.J.R. 3101(a)
25 N.J.R. 5107(b)
25 N.J.R. 3102(a)
25 NJ.R. 4585(b)
25 N.J.R. 5450(a)
25 N.J.R. 4459(a)
25 N.J.R. 5108(a)
25 N.J.R. 3104(a)
25 N.J.R. 3105(a)
25 NJ.R. 5109(a)
25 N.J.R. 5451(a)
25 N.J.R. 5110(a)
25 N.J.R. 4721(a)
25 NJ.R. 4511(a)

Most recent update to Title 13: TRANSMITTAL 1993·10 (supplement October 18, 1993)
PUBLIC UTILITIES (BOARD OF REGULATORY COMMISSIONERS)-TITLE 14
14:0
IntraLATA competition for telecommunications
25 N.J.R. 3682(b)
services: preproposal
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14:0
14:3-3.6
14:12-2.1
14:18-2.11
14:18-2.11
14:18-10.5

Intrastate dial-around compensation: preproposal
Discontinuance of service to multi-family dwellings
Filing of Demand Side Management Resource Plans
Cable television: pre-proposal regarding disposition of
on-premises wiring
Cable television: change in hearing date and comment
period for pre-proposal regarding disposition of onpremises wiring
Cable television: performance monitoring

ADOPTION NOTICE
(N.J.R. CITATION)

25 N.J.R. 4586(a)
25 N.J.R. 1346(a)
25 N.J.R. 5111(a)
24 NJ.R. 4496(a)
25 N.J.R. 270(a)
25 NJ.R. 27oo(a)

Most recent update to Title 14: TRANSMITTAL 1993-7 (supplement October 18,1993)
ENERGY-TITLE 14A
Most recent update to Title I4A: TRANSMITTAL 1993·1 (supplement February 16,1993)
STATE-TITLE 15
15:1
15:10-8
15:10-8

Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
Certification of electronic voting systems
Certification of electronic voting systems: public
hearing and extension of comment period

25 N.J.R. 1347(a)

R.1993 d.621

25 N.J.R. 5489(a)

25 NJ.R. 4587(a)
25 N.J.R. 4864(a)

Most recent update to Title 15: TRANSMITTAL 1993-2 (supplement May 17,1993)
PUBLIC ADVOCATE- TITLE 15A
Most recent update to Title 15A: TRANSMITTAL 1990-3 (supplement August 20,1990)
TRANSPORTATION-TITLE 16
16:1B
Disability discrimination grievance procedure regarding
compliance with Americans with Disabilities Act
(ADA)
16:28-1.6,1.56,1.111 Speed limit zones along U.S. 40, U.S. 40 and 322, and
Route 87 in Atlantic County
Parking restrictions along Route 17 in Paramus, Route
16:28A-1.9, 1.18,
27 in Rahway, Route 28 in Bound Brook, and Route
1.19, 1.37
70 in Manchester
Parking restrictions along Route 28 in Bound Brook
16:28A-1.19
Time limit parking zone along Route 28 in Somerville
16:28A-1.19
Parking restrictions along Route 28 in Bound Brook
16:28A-1.19,1.57
and U.S. 206 in Hamilton Township
No stopping or standing zones along Route 71 in Spring
16:28A-1.38
Lake Heights
Time limit parking on Route 77 in Bridgeton:
16:28A-1.41
correction to proposal
16:28A-1.41
Restricted parking along Route 77 in Bridgeton
Time limit parking in Bridgeton
16:28A-1.41
16:30-6.1
Weight limit on Edison Bridge along U.S. 9 over
Raritan River
16:30-10.16
Midblock crosswalk on Route 71 in Belmar
U tum prohibition along Route 36 in Sea Bright
16:31-1.32
16:31-1.33
U tum prohibition along Route 12 in Flemington and
Raritan Township
Roadside sign control and outdoor advertising along
16:41C-l.l,8.7
Atlantic City Expressway
Motorist service signs on non-urban interstate and
16:41D
limited access highways
Construction services
16:44
Construction Services: waiver of sunset provision of
16:44
Executive Order No. 66(1978)
16:44
Construction services
16:47-1.1,4.1,
State Highway Access Management Code
4.3-4.6,4.13,4.32,
4.35, App. B
16:47-8.5
State Highway Access Management Code: access
classifications
Employer Trip Reduction Program (ETRP)
16:50
Employer Trip Reduction Program: employee
16:50-8.9, 11
transportation coordinator training; disclosure of
information
16:53D-l.l
Zone of rate freedom for regular route private autobus
carriers: 1994 percentage maximum
16:80
NJ TRANSIT: Section 16(b)(2) Capital Assistance
Program
16:81
NJ TRANSIT: Small Urban and Rural Area Public
Transportation Program

(CITE 25 N,J.R. 6080)

25 N.J.R. 1478(a)

R.1993 d.622

25 N.J.R. 5491(a)

25 N.J.R. 3942(a)

R.1993 d.574

25 N.J.R. 5356(a)

R.1993 d.575

25 NJ.R. 5356(b)

R.1993 d.623

25 N.J.R. 5493(a)

25 N.J.R. 3944(b)
25 NJ.R. 4118(a)
25 N.J.R. 3863(a)

R.1993 d.576
R.1993 d.577
R.1993 d.578

25 NJ.R. 5357(a)
25 NJ.R. 5358(a)
25 NJ.R. 5358(b)

25 N.J.R. 3683(a)
25 NJ.R. 446O(b)
25 NJ.R. 446O(a)

R.1993 d.579
R.1993 d.624
R.1993 d.625

25 N.J.R. 5359(a)
25 NJ.R. 5493(b)
25 N.J.R. 5493(c)

Emergency (expires R.1993 d.652
1-16-93)
25 N.J.R. 2836(a)

25 N.J.R. 5699(a)

25 N.J.R. 4725(a)
25 NJ.R. 3943(a)
25 N.J.R. 5111(b)
25 N.J.R. 4459(b)
25 N.J.R. 5112(a)
25 N.J.R. 3944(a)

25 N.J.R. 1954(a)
25 N.J.R. 2227(a)
25 N.J.R. 4727(a)
25 N.J.R. 3129(a)

R.1993 d.524

25 N.J.R. 4915(a)

25 N.J.R. 3945(a)

R.1993 d.601

25 N.J.R. 5494(a)

25 N.J.R. 3132(a)
25 NJ.R. 5452(a)

R.1993 d.626

25 NJ.R. 5494(b)

25 N.J.R. 3684(a)

R.1993 d.537

25 N.J.R. 4918(a)

25 NJ.R. 3142(a)

R.1993 d.527

25 NJ.R. 4918(b)

25 N.J.R. 3144(a)

R.1993 d.528

25 N.J.R. 4920(a)
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PROPOSAL NOTICE DOCUMENT
(N.J.R. CITATION)
NUMBER

NJ TRANSIT: disability discrimination complaint
procedure
NJ TRANSIT: contracting policies and procedures

ADOPTION NOTICE
(N.J.R.. CITATION)

25 N.J.R. 3445(b)

R.1993 d.530

25 N.J.R. 4921(a)

25 N.J.R. 3450(a)

R.1993 d.529

25 N.J.R. 4925(a)

Most recent update to Title 16: TRANSMITfAL 1993-10 (supplement October 18, 1993)
TREASURY-GENERAL-TITLE 17
17:2-1.4
Public Employees' Retirement System: replacement of
member-trustee who declines to serve
17:3
Teachers' Pension and Annuity Fund
Consolidated Police and Firemen's Pension Fund
17:6
Goods and services contracts for small businesses,
17:13
minority businesses, and female businesses
17:14
Minority and female contractor and subcontractor
participation in State construction contracts
17:27
Affirmative action rules

25 N.J.R. 5113(a)
25 NJ.R. 4461(a)
25 N.J.R. 3946(a)
25 N.J.R. 4889(a)

R.1993 d.658
R.1993 d.659

25 N.J.R. 5942(a)
25 N.J.R. 5942(b)

R.1993 d.531

25 N.J.R. 4927(a)

25 NJ.R. 4461(b)
25 N.J.R. 3706(a)

Most recent update to Title 17: TRANSMITfAL 1993·10 (supplement October 18, 1993)
TREASURY-TAXATION-TITLE 18
18:2
Division of Taxation policies and procedures
18:2-3
Payment of taxes by electronic funds transfer
18:7-13.8
Corporation Business Tax: claims for refund
18:12-4.5
Local property tax assessors: conflict of interest
18:12A-1.18
Local property tax assessors: conflict of interest
18:35-1.14,1.25
Gross Income Tax: partnerships; net profits from
business
18:35-1.17
Gross income tax: Health Care Subsidy Fund
withholding
18:35-2.2
Gross Income Tax: setoff of individual liability

25 NJ.R. 3107(a)
25 N.J.R. 1078(a)
25 N.J.R. 1842(a)
25 NJ.R. 4591(a)
25 N.J.R. 4591(a)
25 N.J.R. 677(a)

R.1993 d.542

25 N.J.R. 4927(b)

R.1993 d.66O

25 N.J.R. 5943(a)

25 N.J.R. 1957(a)
25 N.J.R. 5454(a)

Most recent update to Title 18: TRANSMITfAL 1993-5 (supplement October 18, 1993)
TITLE 19-0THER AGENCIES
19:3A-3
HMDC: Disability discrimination grievance procedure
19:4-2.2, 4.23A, 4.30, HMDC: District zoning rules
4.39, 4.49, 4.59,
4.69, 4.88, 4.98,
4.107,4.117,4.129,
4.152
19:4-6.28
Official Zoning Map: rezoning of site in Kearny
19:4A-3.1, 4.4, 5.3,
HMDC: District zoning rules
5.7,6.2
19:9
Turnpike Authority rules: administrative correction
19:30-7
Economic Development Authority: Disability
discrimination complaint procedure
Economic Development Authority: Hazardous
19:31-8
Discharge Site Remediation Fund
South Jersey Transportation Authority: rules of
19:75
operation

25 N.J.R. 3946(b)
25 N.J.R. 3949(a)

25 NJ.R. 3429(a)
25 N.J.R. 3949(a)

R.1993 d.653

25 N.J.R. 5943(b)
25 N.J.R. 4927(c)

25 N.J.R. 4864(b)
25 N.J.R. 4468(a)
25 N.J.R. 4874(a)

Most recent update to Title 19: TRANSMITfAL 1993-8 (supplement October 18, 1993)
TITLE 19 SUBTITLE K-CASINO CONTROL COMMISSION/CASINO REINVESTMENT DEVELOPMENT AUTHORITY
25 N.J.R. 5114(a)
19:40-1.2
Approval of listings of uncollectible checks
19:40-1.2, 3.3
Definitions
25 NJ.R. 4866(a)
25 N.J.R. 1503(a)
R.1993 d.613
19:40-6
Disability discrimination grievance procedure regarding
25 N.J.R. 5519(a)
compliance with Americans with Disabilities Act
(ADA)
19:41-1.7
Work permits
25 N.J.R. 5114(b)
19:41-5.1,5.11,5.12 Vendor Registration Form; Junket Enterprise
25 N.J.R. 3951(a)
R.1993 d.571
25 N.J.R. 5359(b)
Registration Form
19:41-7.2A
Applicant identification
25 N.J.R. 4736(a)
19:41-8.8
Reapplication for employee licensure or registration
25 N.J.R. 3685(b) R.1993 d.572
25 N.J.R. 536O(a)
after denial or revocation
19:42-1.1
Definitions
25 N.J.R. 4866(a)
19:42-2.2
Motions for reconsideration or relief
25 N.J.R. 3685(b) R.1993 d.572
25 N.J.R. 536O(a)
19:42-4.5
Exclusion of persons from casino premises
25 N.J.R. 4739(a)
25 NJ.R. 5115(a)
19:42-5.3
Hearings: multiple party representation
19:43-9.2
Casino licensee employment requirements: persons
25 N.J.R. 4871(a)
denied licensure or with revoked or suspended
licensure or registration
19:43-9.3
Casino employee reporting and recordkeeping
25 NJ.R. 5114(b)
requirements; experiential hours
19:43-13.1
Definitions
25 N.J.R. 4866(a)
25 N.J.R. 2236(a)
19:44-8.3
Poker
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19:45-1.1
19:45-1.1,1.2,1.11,
1.12,1.20
19:45-1.1, 1.14A
19:45-1.1,1.16,1.33,
1.36, 1.37, 1.42,
1.44, 1.46, 1.46A,
1.46B
19:45-1.9, 1.9B
19:45-1.12A
19:45-1.19
19:45-1.29
19:45-1.41
19:45-1.42
19:45-1.46
19:46-1.1, 1.4, 1.5
19:46-1.1,1.8,1.9,
1.13F,1.20
19:46-1.10
19:46-1.12
19:46-1.13E,1.17,
1.18
19:46-1.20
19:46-1.26
19:47
19:47
19:47-1.3, 2.3, 2.6,
3.2,4.2,5.1,5.6,
6.6,7.2,8.2,9.3,
10.10, 11.12, 12.10
19:47-2
19:47-2.2,2.17
19:47-7.2,7.3
19:47-8.2, 15
19:47-14
19:48-1.1,1.3,1.4,
1.5,1.7,1.8
19:50
19:50-1.4, 1.5
19:50-2.2
19:50-3.1,3.6
19:51-1.1
19:51-1.2
19:53-1.2, 5.4
19:53-1.3,1.5,2.3,
4.4, 6.2, 6.6
19:54-1.2
19:54-1.6
19:55-1.1,2.9,4.3,
4.10,6.2,7.1,8.1
19:65-1.2, 2.2,
2.4-2.11,6.1,6.2
19:65-1.2,2.4,2.5,
2.6, 2.10, 2.11
19:65-2.5

PROPOSAL NOTICE
(N.J.R. CITATION)

Definitions
Poker

25 NJ.R. 4866(a)
25 N.J.R. 2236(a)

Casino simulcasting
Coupon redemption for slot machine play

25 N.J.R 4737(a)
25 N.J.R 4471(a)

Direct mass marketing complimentary programs
Minimum and maximum gaming wagers
Card-o-lette
Approval of listings of uncollectible checks
Slot machine hopper fills
Unsecured currency in a bill changer
Coupon redemption programs: administrative
correction
Gaming chips
Card-o-lette

25 NJ.R. 4871(b)
25 N.J.R. 3953(a)
25 N.J.R 2230(a)
25 NJ.R. 5114(a)
25 N.J.R 4474(a)
25 N.J.R 4873(a)
25 NJ.R. 3111(a)
25 NJ.R. 2230(a)

Additional wagers in blackjack
Minibaccarat: charging vigorish
Poker

25 N.J.R. 5454(b)
25 N.J.R 4474(b)
25 N.J.R. 2236(a)

Casino simulcasting
Coupon redemption for slot machine play
Poker: temporary adoption of new rules
Card-o-lette: temporary adoption of new rules
Minimum and maximum gaming wagers

25
25
25
25
25

Progressive 21 wager in blackjack: temporary
amendments
Additional wagers in blackjack
Minibaccarat: charging vigorish
Card-o-Iette
Poker
Exclusion of persons from casino premises

DOCUMENT
NUMBER

ADOPl'ION NOTICE
(N.J.R. CITATION)

R1993 d.630

25 N.J.R 5521(a)

R.1993 d.631

25 N.J.R. 5522(a)
25 N.J.R 5943(c)

N.J.R 4737(a)
N.J.R. 4471(a)
N.J.R 2001(a)
N.J.R 2001(b)
N.J.R. 3953(a)

R.1993 d.655

25 N.J.R. 5944(a)

R1993 d.630

25 N.J.R. 5521(a)

25 N.J.R. 4927(d)
25 N.J.R. 5454(b)
25 N.J.R 4474(b)
25 N.J.R. 2230(a)
25 N.J.R. 2236(a)
25 N.J.R 4739(a)

R1993 d.655

25 NJ.R 5944(a)

25 N.J.R 4742(a)
25 N.J.R 3687(a)

Rl993 d.541

25 N.J.R. 4928(a)

25 N.J.R. 3688(a)
25 N.J.R 3689(a)

R1993 d.539
R1993 d.540

25 N.J.R. 4928(b)
25 N.J.R. 4929(a)

25 NJ.R. 4866(a)
25 N.J.R 4737(a)
25 N.J.R. 3955(a)

R.1993 d.573

25 N.J.R 5361(a)

25 N.J.R 3690(a)

R1993 d.538

25 N.J.R. 4929(b)

Definitions
Computation of gross revenue tax
Casino simulcasting

25 N.J.R. 4866(a)
25 N.J.R 4475(a)
25 N.J.R. 4737(a)

R1993 d.656

25 NJ.R. 5944(b)

Hotel development and corridor region projects

25 N.J.R. 4476(a)

Hotel development project eligibility and conditions

25 N.J.R 4514(a)

R1993 d.605

25 NJ.R. 5523(a)

Approval criteria for hotel development projects

25 N.J.R 5455(a)

Casino hotel alcoholic beverage control
Casino hotel alcoholic beverage control: authorized
locations
CHAB licensee operating conditions
Alcoholic beverage service in casinos and simulcasting
facilities
Definitions
Casino simulcasting
Ineligibility of successor business for provisional
certification as a women or minority business
enterprise
Equal employment and business opportunity
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RULEMAKING IN THIS ISSUE-Continued
Tri-County Water Quality Management Plan: Logan
Township MUNWMP
Tri-County Water Quality Management Plan: Florence
Township WMP
Toxic Catastrophe Prevention Act Program: Annual Fee
Schedule Report, FY 1994
INSURANCE
Unfair claims settlement practices: petition for
rulemaking
LABOR
Rates for board and room, and meals and lodging in
lieu of wages, calendar year 1994
LAW AND PUBLIC SAFETY
Hazardous Materials Transportation Uniform Safety
Act: availability of grants for local projects
Contract carrier permit applicant
TREASURY-TAXATION
Petroleum Products Gross Receipts Tax rate

6064(a)
6064(b)
6064(c)
6065(a)
6067(a)

6067(b)
6068(a)
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