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EXECUTIVE ORDER

EXECUTIVE ORDER

(@)
OFFICE OF THE GOVERNOR
Governor Christine Todd Whitman
Executive Order No. 21(1994)

Governor's Employee Relations Policy Council

Issued: July 14, 1994.
Effective: July 14, 1994.
Expiration: Indefinite.

WHEREAS, promoting harmonious relations between the State and
its employees while insuring the efficient and continuous delivery of
public services is a goal of this Administration; and

WHEREAS, collective negotiations between the State and its
employees concerning the terms and conditions of employment can be
improved by implementing a coordinated and integrated approach to
human resource management; and

WHEREAS, Executive Order No. 3, issued on April 2, 1970, created
the Governor’s Employee Relations Policy Council to review and
evaluate the policy of the State with respect to employee relations and
recommend alternatives to facilitate cooperation between the State and
its employees; and

WHEREAS, Executive Order No. 4, issued on April 2, 1970, created
the Office of Employee Relations in, but not of, the Department of
Treasury to assist the Governor’s Employee Relations Policy Council and
conduct collective negotiations with employee organizations; and

WHEREAS, it is necessary to rescind Executive Orders No. 3 and
No. 4 in order to reorganize these functions to maximize efficiency,
service and cost-effectiveness;

NOW, THEREFORE, I, CHRISTINE TODD WHITMAN, Governor
of the State of New Jersey, by virtue of the authority vested in me by
the Constitution and statutes of the State of New Jersey, do hereby
ORDER and DIRECT:

1. Executive Order No. 3(1970) is rescinded.

2. (a) There is hereby reconstituted the Governor’s Employee Rela-
tions Policy Council.

(b) The Council shall consist of the Commissioner of the Department
of Personnel as chairperson, the Commissioner of the Department of
Labor, the Attorney General, the Chief Counsel to the Governor and
the State Treasurer, or their designees. The members of the Council
shall serve ex officio.

(c) The Council shall advise the Governor on employee relations
policy, negotiation issues and strategies, contract acceptance, and related
matters involving State employees. The Council shall serve, through
counsel, as the Governor’s agent in conducting collective negotiations
with employee organizations,

(d) The Council shall meet at the request of the Governor or Chair-
person. The Council shall render such reports to the Governor as the
Council determines necessary or as the Governor directs.

3. The Council is authorized to hire such outside consultants as
deemed necessary to fulfill its mandate pursuant to this Order.

4. (a) The Council is authorized to call upon any department, office,
division or agency of the State to supply such statistical data, program
reports, and other information or personnel and materials as it deems
necessary to discharge its responsibilities under this Order.
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(b) Each department, office, division or agency of the State is
authorized and directed, to the extent not inconsistent with law, to
cooperate with the Council and to furnish it such information and
assistance as it may find necessary in the discharge of its responsibilities
under this Order.

5. Pursuant to N.J.S.A. 52:17A-4 and 11, attorneys assigned by the
Attorney General shall appear as the Council’s representative before the
New Jersey Public Employment Relations Commission and any other
board, commission, court or agency in matters involving employee
relations.

6. Executive Order No. 4(1970) is rescinded.

7. There is hereby reconstituted the Office of Employee Relations
within the Department of Personnel which shall be headed by an Assis-
tant Commissioner for Employee Relations. The Assistant Commissioner
for Employee Relations shall be appointed by the Commissioner of
Personnel and shall serve at the pleasure of the Commissioner. The
Assistant Commissioner for Employee Relations shall oversee the opera-
tions of the Office of Employee Relations.

8. The responsibilities of the Office of Employee Relations shall
include, but not be limited to:

(a) administration and policy interpretation of labor agreements;

(b) coordinating data collection, information dissemination, reporting,
liaison and training activities with other departments;

(c) providing support staff to the Governor’s Employee Relations
Policy Council; and

(d) offering recommendations to the Governor’s Employee Relations
Policy Council concerning employee relations and related matters involv-
ing State employees, and rendering such reports to the Council as the
Council may direct or the Assistant Commissioner for Employee Rela-
tions determines.

9. In addition thereto, the Commissioner of Personnel may transfer
any and ail functions currently performed within the Department of
Personnel to the Office of Employee Relations as the Commissioner
deems appropriate.

10. (a) All appropriations, personnel, records and property associated
with the Office of Employee Relations shall be reallocated within the
Department of Personnel in such a manner as the Commissioner of
Personnel deems appropriate in order to maximize efficiency, service and
cost-effectiveness.

(b) The treatment of current personnel in the Office of Employee
Relations shall be consistent with the standards set forth in P.L. 1971,
c.375 (C.52:14D-1 et seq.), the “State Agency Transfer Act.”

(c) Except as herein otherwise provided and in accordance with Title
11A, Civil Service, of the New Jersey Statutes, allocation of the Office
of Employee Relations to the Department of Personnel shall not alter
or change the term, tenure of office, rights, obligations, duties or
responsibilities otherwise provided for the Office.

11. (a) The Office of Employee Relations is authorized to call upon
any department, office, division or agency of the State to supply such
statistical data, program reports, and other information or personnel and
materials as it deems necessary to discharge its responsibilities under
this Order.

(b) Each department, office, division or agency of the State is
authorized and directed, to the extent not inconsistent with law, to
cooperate with the Office and to furnish it such information and as-
sistance as it may find necessary in the discharge of its responsibilities
under this Order,

12. This Order shall take effect immediately.

(CITE 26 N.J.R. 3233)
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PROPOSALS

RULE PROPOSALS

BANKING
(a)

DIVISION OF REGULATORY AFFAIRS

Mortgage Commitments; Mortgage Bankers;
Advertising

Proposed Amendments: N.J.A.C. 3:1-16.2 and 16.5;
3:2-1.4; and 3:38-1.3, 1.6, 1.9 and 5.1

Authorized By: Elizabeth Randall, Commissioner, Department
of Banking.

Authority: N.JS A, 17:1-8.1, 17:11B-13, 17:16F-13 and 17:16H-3.

Proposal Number: PRN 1994-449.

Submit comments by September 14, 1994 to:
Rule Comments
Attn: Elaine Ballai, Regulatory Officer
Department of Banking
CN 040
Trenton, NJ 08625

The agency proposal follows:

Summary

The Department of Banking proposes to amend its mortgage process-
ing regulations in response to a practice which is becoming more common
in the mortgage lending industry. In particular, a lender commits to make
a mortgage loan but does not close the loan in its own name. Rather,
the lender assigns the commitment thereby permitting another lender
to close the loan.

The Department of Banking proposes an amendment at N.J.A.C.
3:1-16.5(e) to permit this practice, so long as the ultimate lender is
authorized to make mortgage loans in this State. Further, the lender
who committed to make the mortgage loan must obtain and maintain
for five years a copy of the mortgage note and closing statement, along
with all other required records. In this way, the Department may monitor
compliance.

The proposed amendment provides that the lender who committed
to make the mortgage loan remains responsible for ensuring that the
ultimate lender closes the loan in accordance with the terms and con-
ditions of the commitment and applicable New Jersey and Federal laws
and regulations. For example, if a lender commits to make a loan and
the ultimate lender charges improper fees, the original lender who
committed to make the loan may be held responsible for making refunds
of those fees. Of course, the ultimate lender may also be liable.

In addition, the Department proposes an amendment at N.J.A.C.
3:1-16.2(d) to codify its current practice of requiring persons to make
restitution for fees which are impermissible or improperly charged, and
to make refunds when required.

The Department proposes to amend N.J.A.C. 3:2-1.4 to require that
the advertisement by a mortgage banker or mortgage broker which does
not include the name, address and telephone number of the licensee
is a deceptive and mislecading practice. Consumers responding to
advertisements have the right to know with whom they are dealing, and
the address of the licensee. Further, disclosure of this basic information
will facilitate the Department’s efforts to ensure compliance.

The Department next proposes an amendment at NJ.A.C. 3:38-5.1
to clarify that persons who ariginate or broker mortgage loans secured
by New Jersey residential real estate from outside New Jersey must
obtain a license under the Mortgage Bankers and Brokers Act, N.J.S.A.
17:11B-1 et seq. (the “Act”). The Act defines a mortgage loan as “any
loan secured by a first mortgage on real property on a one to six family
dwelling, a portion which may be used for nonresidential purposes” (see
N.J.S.A. 17:11B-1(a)). This section does not specify whether interstate
mortgage loans secured by New Jersey property are regulated by the
Act. However, in other rules promulgated by the Department concerning
first mortgage lending, the Department has indicated that first lien
residential mortgage loans secured by New Jersey real property are
regulated transactions. See N.J.A.C. 3:1-16.1 which defines “mortgage
loan” as any closed-end loan secured by a first mortgage on real property
located in New Jersey. The proposed amendment at N.J.A.C. 3:38-5.1
is therefore consistent with this policy.
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At N.JA.C, 3:38-1.3, the proposed amendment requires that a licensee
seeking to convert from a mortgage banker to a mortgage banker non-
servicing or from a mortgage banker non-servicing to a mortgage banker
also submit the licenses of all its licensed individuals and a $25.00 fee
for each.

The Department next proposes to change the surety bond amounts
required for mortgage bankers and brokers. Currently, the required bond
amount ranges from $25,000 to $125,000, depending upon the number
of licensed individuals. This system has been a disincentive for banker
or brokers to hire individual licensees, a result not intended by the
Department. Further, the number and amount of bond claims received
by the Department has increased, thereby necessitating an increase in
the bond requirements. Finally, the current system requires a licensee
to change the bond amount when the number of individual licensees
increases or decreases. This is an added administrative cost for the
licensee and the Department.

In light of these factors, the Department proposes amendments at
N.J.A.C. 3:38-1.6(d) and (e) to set the bonding requirement for mortgage
brokers at $50,000, and for mortgage bankers and mortgage bankers non-
servicing at $150,000. The amount for mortgage brokers is less because
these licensees are only permitted to take application fees prior to
closing, and their exposure is therefore also much less.

The Commissioner under these proposed amendments will be
authorized to increase the amount of the surety bond based on the
following factors: (1) volume of applications; (2) number of complaints
received by the Department against the licensee; (3) financial
responsibility of the applicant or licensee, including the ability of the
applicant or licensee to provide funding for loans; (4) number of
branches and licensed individuals; and (5) violations of statutes or regula-
tions disclosed in Departmental examinations.

Current rules, at N.J.A.C. 3:38-1.9(e) require a licensee who relocates
a branch office more than 1,500 feet, to file a new branch office
application. The Department proposes to delete this provision to allow
a licensee to relocate a branch office anywhere within the State.

Social Impact

Requiring licensing of out-of-State mortgage lenders who make loans
secured by New Jersey property will have a positive social impact. In
particular, New Jersey residents who borrow from these lenders will be
afforded the same protections as New Jersey residents who borrow from
New Jersey lenders.

Increasing the surety bond will have the positive social impact of
providing greater protection to borrowers. Similarly, requiring restitution
for licensees who improperly take or retain fees, allows the Department
to provide a suitable remedy to consumers who are victimized by the
taking of improper fees.

Economic Impact

Requiring licensing of out-of-State licensees requires those persons
to submit a license fee and to submit to Departmental examinations.
This will have a negative economic impact on those persons and a
corresponding economic benefit to the State.

In addition, the proposed amendments at N.J.A.C. 3:38-1.3(g) requirc
a licensee converting between a mortgage banker non-servicing and a
mortgage banker, to submit $25.00 for the conversion of each licensed
individual. This will have a nominal negative economic impact on
licensees.

The Commissioner currently has the authority to order restitution for
fees taken which are impermissible or improperly charged, and to order
refunds. The proposed amendment at NJA.C. 3:1-16.2(d) merely
codifies this current practice. Accordingly, it is not expected that it will
have an economic impact.

Increasing the amount of the surety bond at N.J.A.C. 3:38-1.6(d) and
(e) will have a negative economic impact on the licensee, since the
licensee will need to pay added premiums. However, increasing the surety
bond will have a positive economic impact on borrowers who seek to
file claims against the bond.

The committing lender under the proposed amendments at N.J.A.C.
3:38-5.1 remains responsible for ensuring that the ultimate lender closes
the loan in accordance with terms and conditions of the commitment.
This proposal wili have a negative impact on lenders who are assigning
loans to other lenders who are not closing the loan as agreed. In
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particular, the committing lender will incur the cost of refunding these
improper fees and charges. The borrower will have a corresponding
positive economic impact.

Regulatory Flexibility Analysis

Most licensees under the Act are small businesses as defined in the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Compliance re-
quirements are imposed in the form of licensing for out-of-State lenders
making residential mortgage loans secured by New Jersey real estate.
In addition, the Department proposes to require licensees to include
their name, address and telephone number in advertisements, and to
maintain records when they assign a commitment to another lender.
Since these requirements are necessary to ensure compliance with the
Act and Departmental regulations, no differentiation based on business
size is made.

The proposed amendments also permit a licensee to move a branch
office more than 1,500 feet without filing a new branch office application,
which lessens compliance requirements.

The proposed amendments at N.J.A.C. 3:38-1.3(g) provide for a $25.00
fee for the conversion of each licensed individual converting between
a mortgage banker and a mortgage banker non-servicing. Since this fee
is intended to reimburse the Department for its administrative expenses,
and these expenses exist regardless of the business size, no differentiation
based on business size is made.

The increased surety bond requirement will cause the industry to incur
costs for increased premiums. The Department has set $150,000 as the
minimum amount of the surety bond for mortgage bankers. However,
since one of the stated factors for increasing the bond amount is the
volume of applications, small businesses are less likely to have such an
increase.

It is not expected that these rules will require the need for additional
professional services.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

3:1-16.2 Fees

(a)-(c) (No change.)

(d) The Commissioner is authorized to order any person to make
restitution for fees charged which are impermissible or improperly
charged, or to make refunds when required, under these rules.
Nothing in this subsection is deemed to set a limit on the amount
of fees a lender may charge on a mortgage loan.

3:1-16.5 Commitment process

(a)-(d) (No change.)

(e) A lender who commits to make a mortgage loan may assign
the commitment to another lender authorized to make mortgage
loans in this State, or allow another such lender to close the loan,
provided that:

1. The lender who committed to make the mortgage loan shall
obtain and maintain for five years a copy of the mortgage note and
the closing statement along with other documents required by
NJA.C. 3:1-2; and

2. The lender who committed to make the mortgage loan shall
remain responsible for ensuring that the ultimate lender closes the
loan in accordance with the terms and conditions of the commitment
and applicable New Jersey and Federal laws and regulations.

3:2-1.4 Violations of the Act

(a) (No change.)

(b) Without limiting (a) above, the following conduct shall be
deemed deceptive or misleading:

1.-5. (No change.)

6. The advertisement of a mortgage loan or mortgage loan
services by a mortgage banker or mortgage broker without including
in the advertisement or broadcast announcement, the name, address
and telephone number of the licensee and the words ‘“licensed
mortgage banker-N.J. Department of Banking”, “licensed mortgage
banker n.s.-NJ. Department of Banking” for a non-servicing
mortgage banker or “licensed mortgage broker-N.J. Department of
Banking,” whichever the case may be; and

7. (No change.)

(c)-(d) (No change.)

NEW JERSEY REGISTER, MONDAY, AUGUST 15, 1994

Interested Persons see Inside Front Cover

BANKING

3:38-1.3 Applications

(a)-(f) (No change.)

(g) A licensee shall submit the following to convert from a
mortgage banker to a mortgage banker non-servicing or from a
mortgage banker non-servicing to a mortgage banker;

1. The original license, [and] the licenses of all branch offices,
and the licenses of all licensed individuals;

2.-3. (No change.)

4. A conversion fee of $200.00 plus $25.00 for each additional
branch office and for each licensed individual.

(h)-(i) (No change.)

3:38-1.6 Bonds

(a)-(b) (No change.)

(c) The minimum amount of the bond posted prior to July 1,
1995 shall be:

1.-6. (No change.)

(d) For all new applicants after the effective date of this rule,
and for all licensees after June 30, 1995, the minimum amount of
the bond shall be:

1. For a mortgage broker: $50,000;

2. For a mortgage banker non-servicing or a mortgage banker:
$150,000.

(e) The Commissioner may increase the required amount of the
bond based on the following factors:

1. Volume of applications;

2. Number of complaints received by the Department against the
licensee;

3. Financial responsibility of the applicant or licensee, including
the ability of the applicant or licensee to provide funding for loans;

4. Number of branches and licensed individuals; and

5. Violations of statutes or regulations disclosed in Departmental
examinations.

Recodify existing (d)-(i) as (f)-(k) (No change in text.)

3:38-1.9 Office requirements

(a)-(d) (No change.)

[(e) alicensee may relocate a branch office anywhere within 1,500
feet of an existing office or anywhere within the same building of
an existing office. Relocation of a branch office more than 1,500
feet from the existing office shall require branch application.]

Recodify existing (f)-(m) as (e)-(1) (No change in text.)

3:38-5.1 Necessity for license

(a) No person shall act as a mortgage banker or a mortgage
broker without first obtaining a license therefor, but a person
licensed as a mortgage banker may act as a mortgage broker. A
person who originates or brokers mortgage loans secured by New
Jersey real estate from outside New Jersey must obtain a license
under the Act. A mortgage banker non-servicing shall not service
mortgage loans for more than 90 days in the regular course of
business.

(b)-(c) (No change.)

(@)
DIVISION OF REGULATORY AFFAIRS

Proposed Interstate Acquisition
Determination of Eligibility

Proposed Readoption: N.J.A.C. 3:33

Authorized By: Elizabeth Randall, Commissioner, Department
of Banking.
Authority: N.J.S.A. 17:12B-226 and 289.
Proposal Number: 1994-452.
Submit comments by September 14, 1994 to:
Elaine W. Ballai
Regulatory Officer
Department of Banking
CN 040
Trenton, NJ 08625

(CITE 26 N.J.R. 3235)
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The agency proposal follows:

Summary

The Department of Banking proposes to readopt N.J.A.C. 3:33 which
is scheduled to expire on September 18, 1994 pursuant to Executive
Order No. 66(1978). The Department has reviewed these rules and
determined them to be necessary, reasonable and proper for the purpose
for which they were originally promulgated. N.J.A.C. 3:33 requires an
out-of-State insured institution or out-of-State savings and loan holding
company, which intends to acquire and retain control of a New Jersey
insured institution or New Jersey savings and loan holding company, to
file an application with the Department of Banking,

The application must contain specified information. The Commissioner
shall determine whether the applicant is an eligible insured institution
or eligible savings and loan holding company, and whether more than
50 percent of the deposits of the applicant’s subsidiaries are in insured
subsidiaries located in eligible states having reciprocal legislation in
cffect. The Commissioner shall also determine whether to place any
limitations or restrictions on the out-of-State institution’s or out-of-State
savings and loan company’s acquisition of the New Jersey insured institu-
tion or New Jersey savings and loan holding company. By having the
Commissioner make the specified determination before issuing a
certificate of eligibility, the rules help fulfill the legislative intent that
the acquisition of New Jersey entities be done in a considered and orderly
manner.

Social Impact

The information which is required to be submitted to the Com-
missioner by these rules will help the Department to make informed
decisions regarding transactions to acquire New Jersey insured institu-
tions and New Jersey savings and loan holding companies, and will assist
the Department in maintaining regulatory control over the acquisition
of New Jersey savings and loan associations and New Jersey savings and
loan holding companies.

Economic Impact
The applicant costs involved in meeting the requirements of these rules
consist of the fees required under N.J.A.C, 3:33-1.4, pursuant to N.J.S.A,
17:12B-285, and the administrative costs incurred in producing the appli-
cation materials. Departmental cost for application review is at least
partially offset by these fees. The public benefits through the
maintenance of a sound banking system.

Regulatory Flexibility Statement
The obligation to comply with these rules falls only on out-of-State
insured institutions and savings and loan holding companies. These
entities are outside of the intent of the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. Acquisitions by in-State entities are already
governed by separate provisions and are subject to the Commissioner’s
approval. A regulatory flexibility analysis is, therefore, not required.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 3:33.
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EPIDEMIOLOGY
COMMUNICABLE DISEASE CONTROL SERVICE
Confinement of Persons with Tuberculosis
Proposed New Rules: N.J.A.C. 8:57-6
Authorized By: Len Fishman, Acting Commissioner, Department
of Health.
Authority: NJS.A. 26:4-2, 26:4-60 et seq., 26:4-70 et seq. and
N.J.S.A. 30:9-57.
Proposal Number: PRN 1994-468.
Submit comments by September 14, 1994 to:
Clifford G. Freund, M.P.H., Director
Communicable Disease Control Service
New Jersey Department of Health

CN 369
Trenton, NJ 08625-0369
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The agency proposal follows:

Summary

The proposed new rules address the need to control the spread of
tuberculosis (TB) which has now risen to epidemic levels. Of particular
concern are relatively new forms of drug resistant TB which are difficult
and costly to treat.

Almost all cases of TB are curable, provided that the person complies
with his or her treatment plan. Incomplete and inadequate treatment
not only causes the person continued illness, but also gives rise to new
strains of TB that, once having been exposed to the first choice of drugs,
become resistant to those drugs and thus more difficult to manage. These
strains of TB are known as multiple drug resistant TB (MDR-TB). The
total cost of treating one MDR-TB patient can reach $250,000 and some
cases are not curable.

Unlike many other illnesses, highly effective treatments for TB are
currently available. The purpose of these rules, therefore, is to maximize
the utilization of these currently available and highly effective treatments,
thereby controlling the spread of this dangerous, costly, and largely
preventable disease.

With the advent of effective antibiotic treatment for tuberculosis, the
focus of the control of this communicable disease has shifted from an
inpatient institutional setting to an outpatient and community setting.
In most instances, the TB patient can be treated and cured, and his
or her contacts adequately tested and treated on an outpatient basis.
The most important determinants in the appropriate treatment facility
or setting are the medical status of the person and the willingness and/
or capability of the person to comply with his or her prescribed treatment
regimen.

Persons who are very ill require more intensive medical care than can
be administered on an outpatient basis, and therefore are best treated
initially as an inpatient with an acute care hospital. All other persons
capable of functioning at an outpatient level can be treated in a less
restrictive manner within the existing primary care structure. These rules
are to address those components necessary for such treatment to suc-
cessfully take place.

Outpatient TB care places a strong emphasis on education and com-
munication between the medical care provider and the person to ensure
that the person understands how serious tuberculosis is, what will be
necessary to cure the disease, and how to prevent its spread. In addition
to such education, the communication process and the overall patient-
provider relationship will be strengthened through the use of a case
management approach. Case managers can work with patients on a one-
to-one basis to address all those factors that affect the successful comple-
tion of the TB treatment regimen. Using both patient input and
documentation of results, case managers can consistently revise the
treatment plan to assure the greatest degree of compliance with each
person’s medication plan.

It is anticipated that the need for detention will be limited to those
few instances where all other treatment plans and opportunities fail. This
level of care will provide the basis for adequate documentation and
description of these exceptional occasions when outpatient treatment
cannot be the most appropriate setting for tuberculosis treatment.

Two core principles guide these rules: (1) to protect public health from
the spread of disease; and (2) to treat persons having infectious, active,
or clinically suspected active TB in the least restrictive environment
possible.

These principles are outlined in N.J.A.C. 8:57-5.1.

N.JLA.C. 8:57-5.2 defines the terms applicable to this subchapter.

NJ.A.C. 8:57-5.3 states which events related to tuberculosis are re-
portable, who is responsible for these reports, to whom and where reports
are made, and in what period of time the reports shall be made. Reports
of Tuberculosis are authorized under N.J.S.A. 26:4-2c. and N.JS.A,

26:4-60. Other reporting requirements are needed to stop the spread
of TB and MDR-TB and are authorized by N.JL.S.A. 26:4-70 et seq.

NJ.AC. 8:57-5.4 states that each person with active TB shall be
assigned a case manager and delineates the responsibilities of the as-
signed case manager. This section also covers the outreach services that
may be provided to persons with active and clinically suspected TB and
their close contacts,

NJ.A.C. 8:57-5.5 prescribes how persons believed to have clinically
suspected active TB, based on direct observation of a health care
provider, shall be required to submit to a diagnostic examination. It
further prescribes that close contacts of a person with infectious TB,
as defined in N.J.A.C. 8:57-5.2, shall be required to submit to diagnostic
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’examinations. These examinations are necessary to prevent the spread
of this communicable disease, pursuant to N.J.S.A. 26:4-2e, N.J.S.A
26:4-70 and NJ.S.A. 30:9-57.

As stated earlier in this summary, the advent of antibiotic treatment
of TB has shifted the focus of treatment from an inpatient institutional
setting to an outpatient and community setting. However, for outpatient
treatment to be effective and in order to prevent the spread of TB and
the development of MDR-TB, it is necessary to carefully manage and
monitor the treatment of persons with active TB. N.J.A.C. 8:57-5.6 states
the requirements for clinical management of TB on an outpatient basis.

As authorized under N.J.S.A. 26:4-2¢. and N.I.S.A. 26:4-70, N.J.A.C.
8:57-5.7 describes the cases in which the local health officer shall issue
an order for detention in designated facilities. This section also states
that persons detained under this section shall be given notice as to the
reasons for detention, shall be given a hearing pursuant to N.J.A.C.
8:57-5.8 and shall be assured due process in accordance with N.J.A.C.
8:57-5.9.

N.J.A.C. 8:57-5.8 states that if any person detained pursuant to these
rules requests release, such person shall be afforded the opportunity to
be heard in court, in accordance with the authority contained in N.J.S.A.
30:9-57. This hearing will result from the requirement that the health
officer shall make an application for a court order authorizing the
detention within three business days of the detainee’s request for release.
The person requesting release may not be held without a court order
for more than five business days after such a request. This section also
states that any person detained, whether they request release or not,
shall not be detained for more than 60 days without a court order and
the local health officer shall see further court review within 90 days of
each subsequent court order.

N.J.A.C. 8:57-5.9 states the due process rights afforded a person
detained under these rules.

Pursuant to N.J.S.A. 30:9-57 and N.J.S.A. 26:4-70, N.J.A.C. 8:57-5.10
requires that the medical director of the detention facility request the
local health officer or the court to terminate the order for detention
prior to releasing any person detained under these rules. This request
must be accompanied by a discharge plan which conforms to the require-
ments of this section. This section provides that a person shall be released
only when there is no reasonable risk that the person will transmit TB.

N.J.A.C. 8:57-5.11 states that the Commissioner of Health shall des-
ignate sufficient detention facilities from among those facilities which
submit proposals to the Department. This section also outlines the
minimum requirement of these proposals and the way they will be
processed by the Commissioner.

N.JLA.C. 8:57-5.12 is proposed, in order to provide guidance to local
health officers and to provide a clear and consistent process for health
officers to follow during the detention of a person under these rules.

N.LA.C. 8:57-5.13 states that the Chief of the TB Control Program
shall submit an annual report to the Commissioner, describing the trends
in prevalence and incidence of TB and MDR-TB in New Jersey.

N.JLAC. 8:57-5.14 describes the confidentiality associated with the
records of a person subject to these rules and the circumstances under
which the records may be released.

Pursuant to N.J.S.A. 26:4-2, N.J.A.C. 8:57-5.15 describes how a local
health officer may order a person with known infectious TB to be
excluded from attending his or her place of work or school or other
premises when it is necessary to protect others from the spread of the
disease. It also states the circumstances where the local health officer
shall revoke the order for exclusion.

N.J.A.C. 8:57-5.16 describes the authority of a local health officer in
the area where a person subject to these rules frequents. In order to
preserve the health of the person in question or the public safety, this
local health officer may take any action authorized by these rules, but
shall notify the health officer with primary responsibility within 72 hours
of the actions taken.

N.JA.C. 8:57-5.17 provides the penalties to be assessed to any person
who fails to adhere to any of the provisions of these rules, pursnant
to NJ.S.A. 26:4-129 et seq.

Social Impact
The need for these rules is precipitated by an increase in the incidence
of TB in the New Jersey-New York metropolitan area, attributed to social
problems such as homelessness, drug addiction, alcohol abuse and non-
compliant patients. The confluence of these factors is widely recognized
as the main contributor giving rise to MDR-TB and the increase in TB
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in general. Additionally, the AIDS epidemic has exacerbated the problem
because persons with AIDS are at a higher risk of becoming infected
with and transmitting TB.

These rules strive to strike a delicate balance between the rights to
individual liberty and the protection of the public interest through the
prevention and control of TB, a devastating air-borne disease. In limited
circumstances and under narrowly drawn criteria, persons may be in-
voluntarily detained and/or subject to quarantine. )

These rules will have a substantial impact on individuals and families
of individuals who require detention. Although the involuntary holding
provisions will be invoked infrequently, for those individuals involved
the impact of these rules is significant. On the other hand, for persons
who would have contracted TB or MDR-TB but for the involuntary
quarantine of a non-compliant person with infectious or clinically
suspected active TB, there will be a substantial beneficial effect.

Health care providers will also be affected by these rules. The rules
require that physicians monitor patient appointment-keeping behavior;
take various steps to enforce compliance with the prescribed treatment
regimen; and contact the Department and/or local health authorities.
Health care providers must also submit reports of new enroliments,
terminations, loss of contact and other events to the TB Control Program
in the Division of Epidemiology, Environmental and Occupational
Health Services.

Economic Impact

Health care providers who treat TB patients and local health officers
will have increased administrative costs resulting from the additional
reporting, recordkeeping and follow-up required under the rules. The
community based outpatient treatment system, which includes case
management staff and health care workers, will require funding. Also,
there will be administrative costs to the State court system resulting from
hearings on long term institutionalization, involuntary detention for TB
examinations and review of petitions for release from involuntary institu-
tionalization. Cost of institutional care will also result where such charges
are not otherwise reimbursable.

To the extent that more persons with active or clinically suspected
active TB seek, or are ordered to seek, treatment, there may also be
an increase in testing and laboratory costs affecting patients, their in-
surers and subsidy programs for the uninsured resulting from mandatory
TB examinations and incidental costs of increased patient monitoring.

On the other hand, the substantial cost of MDR-TB treatment
(estimated at $250,000 per case) will be avoided and the total cost of
drug sensitive TB treatment will be reduced. Because TB disease dis-
proportionately affects the uninsured and underinsured, State and
Federal programs that would otherwise pay for this treatment would be
the most significant beneficiaries of these savings.

The rules should not cause any new facility construction. Existing
structures should be sufficient to handle the low volume of quarantined
persons. Moreover, because the purpose of quarantine is isolation and
compliance, the detained person will generally not require expensive
medical technologies. Instead, existing structures will likely undergo
modifications to enable them to house persons requiring either short
term or long term detention. The cost of facility modification required
to provide adequate custodial care for patients and to sufficiently protect
others from transmission of the discase will affect those entities who
request participation in the program.

Regulatory Flexibility Analysis
These rules may affect solo private practitioners or group practices,
both of which may be considered a “small business” under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. These health care
providers are required to maintain appointment keeping records, report
certain events to authorities, order diagnostic examinations and schedule
follow-up appointments. Most of these tasks are normally conducted and
thus do not constitute an additional burden. Tasks which are not normally
performed include the reporting of certain events to health officers or
the Department of Health. These events include refusals to submit to
a TB examination, enroliment and termination from outpatient treatment
protocols, loss of contact with a TB patient, and medical discharge from
involuntary institutionalization. It is not anticipated that these additional
administrative tasks will be particularly burdensome and many reportable
events will be rare occurrences (for example, refusal to submit 1o TB
examination or medical discharge from involuntary hospitalization). In
view of the essential nature of the information to TB control, the
additional administrative burden created by the need for such data i
unavoidable.
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It is also possible that facilities responding to the Department’s request
for proposals for detention sites may be within the scope of the Reg-
ulatory Flexibility Act; however, the rules make no administrative or
other demands on those entities, and may be completely avoided if the
facility decides not to submit a proposal. Arrangements between the
Department of Health and providers of involuntary detention places will
be in accordance with the request for proposals (RFP) process provided
for in the rules, at NJ.A.C. 8:57-5.11. The programs electing to
participate in the RFP process will incur minimal administrative and
processing costs in the course of the application process. No professional
services, such as legal, engineering, or accounting services, are required
by these rules.

Because of the need to assure that designated facilities will meet the
minimum standards for diagnosis, treatment, and security of the persons
confined to the facilities, in order to protect both the public health and
welfare and the rights of any individuals confined or treated in ac-
cordance with this subchapter, it is not possible to provide differential
treatment in these rules for any applicants or other regulated entities
which may be small businesses.

Full text of the proposed new rules follows:

SUBCHAPTER 5. CONFINEMENT OF PERSONS WITH
TUBERCULOSIS

8:57-5.1 Purpose and scope

(a) The purpose of these rules is to control the spread of tubercu-
losis, particularly new forms of multiple drug resistant TB (MDR-
TB) by maximizing the use of currently available and highly effective
treatments.

{b) Local health officers are primarily responsible for implementa-
tion of these rules. Physicians and other providers of health care
services, including, but not limited to, hospital administrators and
emergency medical technicians, also have responsibilities under these
rules. These rules apply to persons who have active TB disease or
who are suspected by a health care provider or local health officer
of having active TB disease.

(c) Two core principles shall be followed in the implementation
of these rules:

1. To protect the public from the spread of active TB disease;
and

2. To treat persons with active TB or suspected TB in the least
restrictive environment.

8:57-5.2 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Active TB” means that:

1. A person has a sputum smear or culture taken from a
pulmonary or laryngeal source and has tested positive for tubercu-
losis and the person has not completed an appropriate course of
medication for tuberculosis;

2. A smear or culture taken from an extra-pulmonary source on
a person has tested positive for tuberculosis and there is clinical
evidence or clinical suspicion of pulmonary tuberculosis disease and
the person has not completed an appropriate prescribed course of
medication for tuberculosis; or

3. In those cases where sputum smears or cultures are unobtain-
able, the radiographic evidence, in addition to current clinical
evidence and/or laboratory tests, is sufficient to establish a medical
diagnosis of pulmonary tuberculosis for which treatment is indicated.

“Chief of TB Control” means the Chief of TB Control in the
Division of Epidemiology, Environmental and Occupational Health
Services, New Jersey Department of Health, or his or her designee.

“Clinically suspected active TB” means a condition in which the
person presents a substantial likelihood, as detcrmined by a health
care provider, of having active tuberculosis that is infectious, based
upon epidemiologic evidence, clinical evidence, x-ray readings, or
laboratory test results.

“Close contact” means a person who can be identified by a health
care provider or designee or by an agency of the Department of
Health, who shares common living, recreational, working, transporta-
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tion or other areas with a person with infectious TB such that the
frequency and/or proximity of those contacts may cause transmission
of TB between the two persons.

“Compliance” means that a person takes 80 percent or more of
his or her prescribed TB medication. (The term “compliance” is
equivalent to the term “adherence,” a term often used by the
Centers for Disease Control and Prevention.)

“Commissioner” means the Commissioner of the Department of
Health, or his or her designee.

“Designated detention facility or unit” means a health care facility
selected by the Commissioner of Health that has submitted a
proposal to provide one or more of the following when involuntary
detention or quarantine is required under these rules: space for
involuntary detention; space and clinical program for involuntary
examination; and/or space and clinical program for quarantine and
facilities for hearings under this subchapter.

“Directly observed therapy” (DOT) means a methodology for
ensuring compliance with medication directions in which a health
care provider or designee witnesses the person take his or her
prescribed medications.

“Health care provider” means a person who is a direct provider
of health care service in that the person’s primary activity is the
provision of health care services to individuals and, when required
by State law, the individual has received professional training in the
provision of such services and is licensed or certified for such
provision.

“Infectious TB” means the stage of tuberculosis where
mycobacterial organisms are capable of being expelled into the air
by a person, as determined by laboratory, radiologic, epidemiologic
or clinical findings.

“Least restrictive alternatives” means the intervention that limits
the person the least, balanced against the risk to the public and
individual persons based on the likelihood that TB infection would
be spread.

“Local health officer” means a holder of a license as a health
officer issued by the State Department of Health in accordance with
applicable laws, or his or her duly authorized representative. Unless
otherwise indicated, the local health officer who has primary
responsibility under these rules is the local health officer of the
jurisdiction in which the patient resides.

“Loss of contact” means that two documented attempts on dif-
ferent days and at different times, by a health care provider or
designee or by an agent of the Department of Health or local health
officer, to conduct a face to face meeting with a person fail because
the individual was not at his or her last known residence or des-
ignated location. In the case of persons with no current address,
last known residence refers to a discrete geographic area in a
community in which the person was last seen with some degree of
regularity.

“MDR-TB” means multiple drug resistant TB; a form of TB that
is resistant to at last isoniazid and rifampin as included in the Joint
Statement of the American Thoracic Society and the Centers for
Disease Control and Prevention: “Treatment of Tuberculosis and
Tuberculosis Infection in Aduits and Children”, March 1993, as
amended and supplemented.

“Medical director” means the physician with clinical responsibility
for a designated detention facility.

“Social resources” means services which allow the person to suc-
cessfully complete the prescribed course of treatment, including, but
not limited to, food, housing, transportation, and communication.

8:57-53 Reportable events

(a) Every health care provider attending any person diagnosed
with active tuberculosis disease shall, within 24 hours, report by
phone or FAX, and in writing within 72 hours, the following events
to the appropriate local health officer(s) and the Chief, TB Control
Program, Division of Epidemiology, Environmental and Occupa-
tional Health Services, CN 369, 3635 Quakerbridge Road, Trenton,
NJ 08625-0369, phone (609) 588-7522, FAX (609) 588-7431:

1. Persons who are newly diagnosed with active tuberculosis
disease;
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2. Persons who are clinically suspected of having TB who refuse
or fail to submit to a TB diagnostic examination;

3. Loss of contact with any person with active TB; and

4. The name, telephone number, and address of the case manager
assigned to each person with active TB in accordance with N.J.A.C.
8:57-5.4.

(b) Every health care provider attending any person diagnosed
with active tuberculosis disease shall report in writing, within 72
hours, the following events to the appropriate local health officer(s)
and the Chief, TB Control Program, Division of Epidemiology,
Environmental and Occupational Health Services, CN 369, 3635
Quakerbridge Road, Trenton, NJ 08625-0369, FAX (609) 588-7431:

1. New enrollments in a prescribed treatment regimen in ac-
cordance with N.J.A.C. 8:57-5.6;

2. Terminations from a prescribed treatment protocol in ac-
cordance with N.J.A.C. 8:57-5.6; and

3. Medical or court ordered discharges from detention in ac-
cordance with NJ.A.C. 8:57-5.10.

(c) The local health officer shall report in writing, within 72 hours,
the following events to the Chief, TB Control Program, Division of
Epidemiology, Environmental and Occupational Health Services, CN
369, 3635 Quakerbridge Road, Trenton, NJ 08625-0369:

1. A person missing an appointment ordered by the local health
officer in accordance with N.J.A.C. 8:57-5.5;

2. Detention to prevent loss of contact pending court order in
accordance with N.J.A.C. 8:57-5.7; and

3. Orders issued by the local health officer to detain a person
for TB diagnosis or treatment.

(d) Reports of events listed in (a) through (c) above shall include,
but are not limited to, the person’s name, address or last known
location; phone number; date and specific circumstances of the
reported event; and health care provider’s name, address and phone
number,

(e) A person who has knowledge or reasonable cause to believe
that a person has TB disease shall not be subject to civil, adminis-
trative, disciplinary or criminal liability for reporting in good faith
an event pursuant to these rules.

8:57-5.4 Case management and outreach services

(a) The health care provider shall assign a case manager to each
person with active TB. The case manager may be the health care
provider or his or her designee. The Chief of the TB Control
Program shall approve the case manager for each person with active
TB who receives services in a public health clinic. The case manager
shall have the overall responsibility for monitoring and coordinating
the implementation of the person’s treatment plan. The case
manager shall also assist the person to obtain services from ap-
propriate social service agencies.

(b) The case manager shall provide educational services to
persons with active TB. Educational services shall include, but are
not limited to:

1. How TB is transmitted;

2. How to prevent the spread of TB;

3. How to take medications;

4. The effects of TB if not adequately treated;

5. The importance of completing the prescribed course of treat-
ment;

6. The person’s responsibility in curing his or her disease;

7. Legal consequence of noncompliance with the treatment
protocol and infection control; and

8. Causes and consequences of MDR-TB.

(c) The Chief of the TB Control Program, Division of
Epidemiology, Environmental and Occupational Health Services,
shall direct the provision of necessary outreach services. Outreach
services may include, but not be limited to, interviewing and educat-
ing persons with active and clinically suspected active TB, and their
close contacts. The local health officer shall provide assistance in
outreach activities, as requested by the Chief, TB Control Program.

(d) If, in the judgement of his or her health care provider, a
person with clinically suspected active TB or active TB is incapable
of understanding in English any communication required by these
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rules, the health care provider, or, at his or her direction, the case
manager, shall notify the local health officer who shall arrange for
such communication in a language understood by the person. If,
within three days of receipt of such notice, the local health officer
documents that an appropriate trapslation is not available at the local
level, he or she shall notify the Chief of the TB Control Program
who shall arrange for such translation. The determination of the
Chief of the TB Control Program as to the appropriate communica-
tion shall be final. This provision shall apply only to communications
required by these rules and shall not apply to any other communica-
tion arising in the context of the person’s treatment.

8:57-5.5 Diagnostic examinations

(a) Where a health care provider, based on direct observation,
believes that a person has clinically suspected active TB, the health
care provider shall schedule an appointment for a diagnostic ex-
amination to be conducted within five business days of such
observation.

(b) Persons with clinically suspected active TB shall be informed
in writing by their health care provider that:

1. A diagnostic examination is required by law for persons with
clinically suspected active TB;

2. Repeated failure to keep appointments for such an examination
shall result in involuntary detention for the purpose of conducting
the examination; and

3. Transportation assistance to the examination may be available
from the local health officer.

(c) Persons with clinically suspected active TB who do not keep
their appointment shall be reported to the local health officer who
shall contact the person to schedule another appointment. Contacts
and attempts to contact shall be documented by the local health
officer. An attempt to contact is defined as going to the person’s
residence or other area which he or she is known to frequent.
Attempts should be made on different days or at different times
to maximize the opportunity to have face-to-face contact.

(d) Where a health care provider has knowledge that a person
has infectious TB, the health care provider shall notify the local
health officer within 24 hours of the positive report. The local health
officer shall determine whether there are any close contacts that
must be examined for TB.

1. If a close contact is identified who currently resides within the
health officer’s jurisdiction, the local health officer shall schedule
the examination within 10 business days of the local health officer’s
notification.

2. If a close contact resides outside the local health officer’s
jurisdiction, the local health officer shall notify the Chief, TB Control
Program, Division of Epidemiology, Environmental and Occupa-
tional Heaith Services, CN 369, 3635 Quakerbridge Road, Trenton,
NJ 08625, FAX (609) 588-7431. Such notification shall be made in
writing within three days of the local health officer’s knowledge of
the close contact.

i. If the close contact resides in New Jersey, the Chief, TB Control
Program, shall notify the appropriate local health official who shall
be responsible for scheduling the appropriate appointments.

ii. If the close contact resides outside of New Jersey, the Chief,
TB Control Program, shall notify the appropriate state authorities.

iii. The residence of the close contact is defined as the contact’s
address, last known whereabouts or a discrete geographic area in
a community in which the person was last seen with some degree
of regularity.

(e) The appropriate local health officer shall schedule a diagnostic
examination for TB for each close contact. The local health officer
shall notify the contact of the time, place, purpose, and mandatory
nature of the exam. Notification shall be made in all cases by mail,
and by telephone whenever possible.

(f) If the contact does not keep the scheduled appointment, the
local health officer shall reschedule the examination within 72 hours
of the missed appointment. Notification of the rescheduled appoint-
ment shall be made in all cases by certified mail, return receipt
requested, and by telephone or face-to-face contact whenever
possible.
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(g) If the contact does not keep the rescheduled appointment,
the local health officer shall make and document at least two at-
tempts to establish a face-to-face contact. Attempts are defined as
going to the person’s primary residence or last known whereabouts
to establish a face-to-face contact. Attempts should be made on
different days and at different times to maximize the opportunity
to obtain a face-to-face contact.

(h) A contact who has either specifically communicated refusal
to submit to a diagnostic examination, or who has missed two
scheduled appointments for a diagnostic examination and who has
not had a face-to-face contact with the local health officer after two
attempts, shall be detained in a detention facility or unit for a
diagnostic examination by order of the local health officer. The
contact shail be advised of his or her rights under N.JA.C. 8:57-5.9
before or concurrently with detention.

(i) A person who is detained solely for the purpose of a diagnostic
examination shall not continue to be detained beyond the reasonable
period of time, with the exercise of all due diligence required, to
make a medical determination of whether the person has active or
infectious tuberculosis.

(j) A diagnostic examination for a person with active, infectious
or clinically suspected active TB shall consist of at least an ap-
propriate physical examination, a chest x-ray and a mycobacterial
test. A diagnostic examination for a close contact shall consist of
a Mantoux tuberculin skin test and, if medically appropriate, a chest
X-ray.

8:57-5.6 Clinical management of TB; outpatient basis

(a) Where a person is diagnosed with active TB, the health care
provider shall immediately develop and implement a prescribed
outpatient treatment plan. The person’s case manager shall have the
overall responsibility for monitoring and coordinating the implemen-
tation of the person’s treatment plan.

(b) Each plan shall begin with 10 doses of medication under
Directly Observed Therapy (DOT). After 10 doses of medication
have been observed, the health care provider shall evaluate the
person to determine whether the person is able and willing to follow
an unobserved outpatient treatment plan or should continue on
DOT. The health care provider shall monitor the medication of a
person or unobserved therapy at least weekly.

(c) If a person is unable or unwilling to follow an unobserved
prescribed outpatient treatment plan, the health care provider shall
request the local health officer to order DOT. Indications of the
need for DOT include, but are not limited to:

1. Reasonable belief that the person is not complying with the
prescribed treatment plan; or

2. An appointment keeping rate under 80 percent. The appoint-
ment keeping rate is the number of kept appointments divided by
the number of scheduled appointments.

(d) DOT patients shall be informed by their case manager and
health care providers that DOT services will be available at a
prescribed time and place. DOT patients shall be informed that they
may request a reasonable change in the time and place of their DOT.
Changes in time and place shall be made by the case manager, based
on the patient’s needs and the availability of resources.

(e) A health care provider shall recommend to the local health
officer that the order for DOT be revoked if the health provider
determines that the person no longer has active TB or the person
is able and willing to comply with the prescribed treatment regimen
without DOT. The local health officer shall base the decision to
revoke DOT on the health care provider’s recommendation, the
patient’s record, and, if deemed necessary by the local health officer,
independent review by another health care provider.

8:57-5.7 Grounds for detention

(a) A local health officer shall issue an order for detention in
a designated detention facility or unit in the following cases:

1. A person with clinically suspected active TB who has clearly
expressed refusal to comply, or who has failed to comply, with the
diagnostic examination requirements of N.J.A.C. 8:57-5.5;
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2. A close contact of a person with active TB who has clearly
expressed refusal to comply or who has failed to comply with the
diagnostic examination requirements of N.J.A.C. 8:57-5.5;

3. A person with active TB who has not complied with an order
for DOT. Compliance is defined as keeping 80 percent of DOT
appointments;

4. A person with active TB who has clearly expressed non-com-
pliance with a prescribed treatment regimen. This may include, but
is not limited to, refusal to cooperate with clinical staff during
examination or voiced intent not to cooperate with diagnosis or
treatment;

5. A person with infectious TB who is unable or unwilling to
comply with a prescribed treatment regimen and infection control
requirements;

6. A person with MDR-TB who is unable or unwilling to comply
with infection control requirements; or

7. Where the Commissioner has determined that the public
health, or the health of any other person, is endangered by a case
of tuberculosis or suspected case of tuberculosis.

(b) Persons detained under this section shall be given a notice
of the reasons for the detention and the opportunity for a hearing
pursuant to N.J.A.C. 8:57-5.8, and due process in accordance with
N.JA.C. 8:57-5.9.

8:57-5.8 Hearing process

() The local health officer may remove to or detain in a hospital,
detention facility, or detention unit a person who is the subject of
a local health officer’s order issued under N.JJ.A.C. 8:57-5.7, without
prior court order, in accordance with N.J.S.A. 26:4-2e. If a person
detained under such an order requests release, the local health
officer shall make an application for a court order authorizing such
detention within three business days after such request, in ac-
cordance with N.J.S.A. 30:9-57. After any such request for release,
detention shall not continue for more than five business days without
a court order. In no event shall any person be detained for more
than 60 days without a court order authorizing such detention. The
local health officer shall seek further court review of such detention
within 90 days of the original court order. The local health officer
shall seek further court review within 90 days of each subsequent
court order.

(b) In any court proceeding under (a) above the local health
officer seeking detention shall prove each required element for such
detention by clear and convincing evidence.

(c) The required elements for an order issued under this section
are:

1. A statement of the legal authority under which the order is
issued;

2. Documentation of medical evidence indicating the presence of
active TB and an assessment of the person’s medical condition;

3. An individualized assessment of the person’s circumstances
and/or behavior constituting the basis for the issuance of the order;
and

4, Documentation of the less restrictive treatment alternatives that
were attempted and were unsuccessful and/or the less restrictive
treatment alternatives that were considered and rejected, and the
reasons such alternatives were rejected.

8:57-59 Due process

(a) At any hearing conducted pursuant to this subchapter, a
person shall have the following due process rights:

1. Written notice detailing the grounds and underlying facts of
the matter;

2. The right to counsel and, if indigent, the right to appointed
counsel;

3. The right to be present at a court hearing; and to cross examine,
and to present witnesses, which rights may be exercised through
telecommunication technology;

4. The right to a verbatim transcript of the proceeding, if re-
quested for the purposes of appeal; and

5. The right to a hearing in camera, if requested.

(b) The standard of evidence in any proceeding held under this
subchapter is clear and convincing evidence.
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8:57-5.10 Discharge plan

(a) When the medical director of the detention facility or his or
her designee has determined that a person no longer poses a
reasonable risk of transmitting any form of TB and that the person
is able and willing to comply with his or her discharge plan, defined
below, the medical director of the detention facility or his or her
designee shall, within 24 hours, request the local health officer or
the court who issued the detention order to terminate the detention
order. This request shall include a copy of the discharge plan. The
determination that a person no longer poses a reasonable risk of
transmitting TB shall be based on the following factors:

1. Three consecutive negative sputum smears taken at medically
appropriate intervals; and

2. Significant reduction of symptoms.

(b) The local health officer, in consultation with the Chief of the
TB Control Program, shall determine whether the discharge and the
discharge plan are acceptable within three days of receiving notice
under this subsection. This determination shall be based on the
principle of least restrictive alternatives and take into account the
medical and social resources available to the person. This determina-
tion shall be provided to the medical director of the detention facility
in writing and shall include the reasons for approving or denying
the discharge and discharge plan.

(c) The local health officer shall keep the discharge plan on file.

(d) The discharge plan shall, at a minimum, provide the name
and address of the person; a detailed description of the prescribed
case management plans; a description of the person’s living situation,
including, but not limited to, source of support, persons living in
the same household, next of kin, and arrangements with community
organizations; and the name and address of a health care provider(s)
who will provide necessary care, including, but not limited to, assign-
ment of a case manager, clinical case management, DOT and other
services necessary to implement the prescribed treatment plan. The
discharge plan shall include at least one scheduled appointment with
the health care provider(s).

8:57-5.11 Detention facilities

(a) The Commissioner shall designate sufficient detention
facilities or units of facilities from among those facililies submitting
proposals in accordance with (b) below.

(b) Proposals shall include at least the following:

1. Medical services available to TB patients, including diagnostic
services and medical care for non-TB related illnesses;

2. The qualifications of professional medical staff providing
services to TB patients;

3. The security plan, policies and procedures for proposed TB
services;

4. A quality assurance plan for TB services; and

5. A location for court hearings.

(c) Within 60 days of the adoption of these rules, the Com-
missioner shall issue a request for proposals for designation as a
detention facility or detention unit of a facility.

(d) The Commissioner shall consider the following in designating
detention facilities or units:

1. The geographic incidence and prevalence rates of TB;

2. The quality and appropriateness of the proposed TB service;

3. Costs and financial viability of the facility or units; and

4. Other criteria identified in the request for proposals.

8:57-5.12 Procedures for detention by local health officers

(a) The local health officer may request assistance from the local
police department(s) if the local health officer determines that there
is a reasonable likelihood that a person will attempt to avoid deten-
tion based on an order issued pursuant to NJ.A.C. 8:57-5.7.

(b) If assistance is requested, the local health officer shall provide
the police with the order under which the detention is authorized.
The police may provide necessary assistance before receiving a copy
of the order.

(c) If assistance is requested, the local health officer shall inform
the police department of the name, address or last known location,
and a description of the physical characteristics of the person.
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(d) The local health officer shall develop, in consultation with the
local police department, a protocol for police assistance which in-
cludes the types of assistance which may be requested of the local
police department and guidance on appropriate situations for use
of emergency medical service personnel.

8:57-5.13 Annual report

The Chief of TB Control Program shall submit to the Com-
missioner an anpual report describing trends in prevalence and
incidence of TB and MDR-TB in New Jersey. The report shall also
include descriptive statistics showing the frequency and trends of
those Reportable Events listed in N.J.A.C. 8:57-5.3. The first report
shall be issued 12 months after the effective date of these rules and
subsequent reports shall be due yearly after that date.

8:57-5.14 Confidentiality of records

(a) Medical or other information included in the case record(s)
about any person subject to these rules, or information concerning
reportable events pursuant to any section of these rules, shall not
be disclosed except under the following circumstances:

1. For research purposes, provided that the study is reviewed and
approved by applicable health care facility, State and Federal review
boards and is done in a manner that does not identify any person,
either by name or other identifying data element;

2. With written consent of the person identified;

3. When the Commissioner determines that such disclosure is
necessary to enforce public health laws or to protect the life or health
of a named party, in accordance with applicable State and Federal
laws; or

4. Pursuant to a valid court order.

(b) Any public employee who violates this rule is subject to
disciplinary action, which may include termination by the employing
agency. Non-public employees who violate this subsection are subject
to the penalty provisions of N.J.A.C. 8:57-5.17.

8:57-5.15 Mandatory exclusion from workplace or school

(a) The local health officer may, pursuant to this subsection, order
that a person with known infectious TB shall be excluded from
attending his or her place of work or school, or shall be excluded
from other premises, where the local health officer determines, after
a review of the facts and circumstances of the particular case, that
such an action is necessary to protect others from the spread of the
disease.

(b) If a person excluded from a work place or school, in ac-
cordance with N.J.S.A. 26:4-2, requests a review of the order, the
local health officer shall make an application for a court order
authorizing such exclusion within three business days after such
request. After any such request, exclusion shall not continue more
than five business days without a court order. In no case shall a
person be excluded from a workplace, school or other premises for
more than 60 days without a court order authorizing such exclusion.
The local health officer shall seek further court review of such
exclusion within 90 days of the original court order or each subse-
quent court order.

(c) In any court proceeding under (b) above, the local health
officer shall prove each required element for such exclusion by clear
and convincing evidence.

(d) The required elements for an order issued by a local health
officer under this section are:

1. A statement of the legal authority under which the order is
issued;

2. Documentation of medical evidence indicating the presence of
infectious TB and an assessment of the person’s medical condition;

3. An individualized assessment of the person’s circumstances
and/or behavior constituting the basis for the issuance of the order;
and

4. The less restrictive alternatives that were attempted and/or the
less restrictive alternatives that were considered and rejected, and
the reasons such alternatives were rejected.

(e) The local health officer shall revoke the order for exclusion
based on the following elements:
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1. A health care provider’s documentation that the patient had
three negative sputum smears at clinically appropriate intervals and
a significant reduction of clinical symptoms; and

2. If deemed necessary by the local health officer, independent
review by another health care provider.

8:57-5.16 Autbority of other local health officers

(a) Unless otherwise indicated, the local health officer who has
primary responsibility under these rules is the local health officer
of the jurisdiction in which the person subject to these rules resides.

(b) Local health officers in areas where the person frequents or
receives care may take any action authorized under these regulations
if the local health officer determines that they are necessary for the
health of the person or the public. Such local health officers shall
notify the local health officer with primary responsibility, within 72
hours, of any actions taken under these regulations.

8:57-5.17 Penalties for violation of rules

A person who fails to adhere to any provision of these rules shall
be subject to a fine of $50.00 for the first infraction and $100.00
for the second and any subsequent infractions. Fines shall be re-
coverable pursuant to the Penalty Enforcement Act (N.JS.A.
2A:58-1 et seq.). All violations by health care providers shall be
reported to the appropriate professional licensing authorities and
public financing programs.

HIGHER EDUCATION
(@)

NEW JERSEY HIGHER EDUCATION ASSISTANCE
AUTHORITY (NJHEAA)

Eligibility Criteria for NJCLASS Loans
Proposed Amendments: N.J.A.C. 9:9-7.1,7.2and 7.3

Authorized By: New Jersey Higher Education Assistance
Authority, Warren E. Smith, Chairman.
Authority: N.J.S.A. 18A:72-10.
Proposal Number: PRN 1994-462.
Submit comments by September 14, 1994 to:
Laura M. Rivkin
Assistant Director of Policy and Planning
New Jersey Higher Education Assistance Authority
4 Quakerbridge Plaza—CN 540
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The New Jersey Higher Education Assistance Authority (NJTHEAA)
is statutorily responsible for the administration of Federally guaranteed
loan programs in New Jersey and the New Jersey College Loans to Assist
State Students Loan Program (NJCLASS). N.J.S.A. 18A:72-1 et seq. The
NJHEAA proposes to amend the rules governing eligibility for NJCLASS
loans for several reasons: consistency with recent changes in relevant
provisions of the Higher Education Act of 1965 and United States
Department of Education (ED) regulations issued thereunder, consisten-
<y with broadened access and fiscal stability policies underlying the
NJCLASS program, and clarity of eligibility criteria.

The NJHEAA proposes to amend NJ.A.C. 9:9-7.1(a) by expanding
the definition of “parent borrower” so that it includes “other relative,”
simplifying the definition of “eligible collegiate institution,” and adding
the definitions of “co-signer” and “reaffirmation.” The changes would
be consistent with NJCLASS policy of increasing access to higher educa-
tion by expanding the class of eligible borrowers, and at the same time,
ensuring fiscal stability of the program by not tilting the class toward
borrowers who are not creditworthy.

The NJHEAA proposes to amend N.JA.C. 9:9-7.2(a) by deleting
language dealing with the discharge of student loans and adding language
focusing on financial reasons for ineligibility and the criteria for
creditworthiness set forth in the NJCLASS loan application. The ra-
tionale for this change is to avoid excluding applicants who have had
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loans discharged for non-default reasons (for example, closed school),
and to focus the issue of eligibility on the financial criteria for credit-
worthiness set forth in the NJCLASS application.

The NJHEAA also proposes a change to NJ.A.C. 9:9-7.2(a) to in-
crease the access to NJCLASS loans for applicants with prior Federal
Family Education Loans (FFEL) or NJCLASS loans discharged by
reason of total and permanent disability, as defined in 34 CFR 682.200.
This change incorporates two NJHEAA policies: (1) the belief that
qualified students with disabilities are entitled to equal access to financial
aid available to the general student population; and (2) the belief that
NJCLASS applicants must be creditworthy, NJCLASS loans are intended
to assist students to attend school. They are not intended to permit
applicants whose FFEL loans were discharged by reason of total and
permanent disability to avoid their Federal obligations by borrowing
under a State program.

Accordingly, the NJHEAA proposes to add language to N.JA.C.
9:9-7.2(a) to ensure that the appropriate beneficiaries have access 10
NJCLASS loans. Applicants or students (students on whose behalf
another borrower is applying for a NJCLASS loan) with prior loans
discharged by reason of total and permanent disability would be
permitted access to NJCLASS loans by reaffirming the prior debt and
by obtaining a certification from a physician that the applicant’s or
student’s condition has improved and that the applicant or student is
able to engage in substantial gainful activity. These two steps closely
mirror requirements for FFEL eligibility set forth in 34 CFR 682.201.
For consistency with FFEL eligibility, NJHEAA also proposes to add
United States citizenship/permanent resident status requirements to
NJ.A.C, 9:9-7.2(a) and (b). As a result of these added provisions,
NJ.A.C. 9:9-7.2(a)l through 3 and (b)1 through 3 are recodified.

The NJHEAA proposes to amend N.JAC. 9:9-7.2(b) and 7.3(a) to
clarify the supplemental nature of the NJCLASS program. NJ.A.C.
9:9-7.2(b) is also amended to reflect the change of name from “Federal
Stafford Loan” to “Federal Family Education Loan,” as provided in the
Higher Education Amendments of 1992, effective July 23, 1992.

Social Impact
The proposed amendments ensure that NJCLASS loans will be avail-
able to a broadened class of borrowers to assist in the financing of higher
education costs without compromising the fiscal stability of the program
or the purposes of the program to supplement the FFEL program.

Economic Impact
Because of the reasons given under the Social Impact above, the
proposed amendments are expected to provide a clear economic benefit
to students by ensuring greater access to NJCLASS loans while imposing
no economic burden on the NJCLASS program.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, recordkeeping or other com-
pliance requirements on small businesses as defined by the Regulatory
Flexibility Act, N.J.S.A. 52:13B-16 ct seq. The proposed amendments
impact individual loan recipients and the Authority only.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus}):

9:9-7.1 Definitions

(a) The following words and terms, when used in this subchapter,
shall have the following meanings, unless the context clearly indicates
otherwise:

“Co-signer” means an individual who signs a promissory note and
agrees to repay the loan in the event the borrower does not.

“Eligible collegiate institution” or “school” or “college” means a
college or university approved or licensed by the State [Board of
Higher Education] or accredited by a regional accrediting association
recognized by the Council on Postsecondary Accreditation and hav-
ing a New Jersey cohort default rate of 20 percent or less.

“Parent borrower” means a parent(s), spouse, [or], legal guardian
or other relative of a dependent undergraduate or graduate student.

" “Reaffirmation” means the acknowledgment of the loan by the
borrower or co-signer in a legally binding manner.

B .(b) (No change.)
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9:9-7.2 Eligibility

(a) To be eligible for a NJCLASS loan, each applicant must:

1. Be a citizen, national or legal resident of the United States
or be in the U.S. for other than temporary purpeses and intend
to become a permanent resident (as evidenced by Immigration and
Naturalization Service documentation);

[1.]2. Be a permanent resident of New Jersey for at least six
months prior 1o filing a NJCLASS application;

[2.]3. Not be in default on any student loan or [had any student
loan discharged] in violation of any of the other criteria for determin-
ing creditworthiness as set forth in the NJCLASS application; [and]

[3.]4. Provide an acceptable co-signer if it is determined by the
Authority that one is required[.]; and

5. Reaffirm any Federal Family Education Loan amount or any
NJCLASS loan amount that previously was cancelled due to the
applicant’s total and permanent disability and obtain a certification
from a physician that the applicant’s condition has improved and
that the applicant is able to engage in substantial gainful activity.
If the applicant is not the student, the student on whose behalf
another borrower is applying for a NJCLASS loan must reaffirm
any Federal Family Education Loan amount or any NJCLASS loan
amount that previously was cancelled due to the student’s total and
permanent disability and obtain a certification from a physician that
the student’s condition has inproved and that the student is able
to engage in substantial gainful activity.

(b) In addition to all of the requirements in (a) above, a student
applicant or a student on whose behalf the parent and/or borrower
is applying for a NJCLASS loan shall:

1. Be a citizen, national or legal resident of the United States
or be in the U.S. for other than temporary purposes and intend
to become a permanent resident (as evidenced by Immigration and
Naturalization Service documentation);

f1.]2. Have a high school diploma or a high school equivalency
certificate;

[2.]3. Be enrolled or accepted for enroliment on at least a [half-
time] part-time basis in an eligible school;

[3.]4. If currently enrolled in an eligible school, be determined
by the school to be making satisfactory academic progress [in a
degree or certificate program]; and

[4.]5. Have ecxhausted eligibility for or be inecligible for
[subsidized] Federal [Stafford] Family Education Loans, and other
forms of student assistance, excluding PLUS loans or student as-
sistance under subpart I or part C of title VII of the Public Health
Service Act.

9:9-7.3 Loan amounts

(a) The amount borrowed shall not exceed a student’s estimated
cost of attendance at the eligibie school minus all other financial
assistance [received by the student] for which the student is eligible
(excluding PLUS loans or student assistance under subpart I or
part C of title VII of the Public Health Service Act) for the academic
period for which the loan is intended.

(b) The minimum amount which may be borrowed is $500.00.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF CONSUMER AFFAIRS
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Submit written comments by September 14, 1994 to:
James F. Mulvihill,
Assistant Attorney General in Charge
Division of Consumer Affairs
Post Office Box 45027
Newark, New Jersey 07101

The agency proposal follows:

Summary

The Division of Consumer Affairs is proposing new subchapter
N.J.A.C. 13:45A-28, Motor Vehicle Leasing, in order to implement the
“Truth in Motor Vehicles Leasing Act,” P.L. 1993, ¢328 (N.J.S.A.
56:12-50 et seq.) (the “Act”). The new rules set forth both disclosure
requirements and certain requirements that pertain to {easing practices,
such as payment or trade-in pending execution of lease agreement,
security deposit, end of term liability, and reinstatement. The new rules
will in their entirety enable consumers to be better served by motor
vehicle leasing transactions, which are unmatched in their complexity by
any other ordinary consumer transaction.

N.J.A.C. 13:45A-28.1 sets forth the purpose and scope of these rules,
and N.J.A.C. 13:45A-28.2 provides definitions. N.J.A.C. 13:45A-28.3 de-
lineates those individuals engaging in the business of motor vehicle
leasing who need to be licensed pursuant to N.J.S.A. 39:10-19, including
anyone who in the course of any 12-month period offers to lease or
leases in New Jersey more than three motor vehicles.

N.J.A.C. 13:45A-28.4, Notification, lease disclosure statement, sets
forth the information to be contained in a lease agreement in order to
ensure that consumers who choose to lease a motor vehicle are sufficient-
ly conversant with the details of the contractual obligations that they
will be assuming. The requirements of this section can be categorized
as follows:

Certain provisions require the disclosure of information deemed essen-
tial to a complete lease disclosure statement, including motor vehicle
year, make, model and operational features; prior usage should the
odometer be in excess of 300 miles; the names and addresses of all parties
to the lease agreement; the total cost to the consumer upon early
termination of the lease; and all other fees and charges for which the
consumer may be liable under the terms of the lease.

Other provisions require disclosure to emphasize crucial lease details
and to avoid situations in which consumers claim to have signed the
agreement without knowing its most basic terms. Accordingly, subsection
(e) requires that the lease provide in at least 10-point bold type in the
space immediately preceding the lessee’s signature the total cost of the
lease, the periodic or monthly payment, and any purchase option price.

Finally, this section on disclosure sets forth a select number of injunc-
tions. One is that the lessors may charge only for fees and charges
disclosed in advance. Another concerns liability of the lessee in the event
the motor vehicle is determined to be a total loss prior to the lease
termination date (gap liability). Lessors must explain the consumer’s gap
liability in simple, clear, easily readable language, and set forth any option
the consumer may have to pay for a gap waiver. Other injunctions include
the following: the lease agreement may contain blank spaces provided
that such spaces are immediately followed by language explaining that
if no amount is inserted, a specific cost or rate will be applied; the lease
may not contain a waiver by the consumer of claims the consumer may
have against the dealer or lessor; and the lease must comply with the
Plain Language Law.

N.J.A.C. 13:45A-28.5, Payment or trade-in pending execution of lease
agreement, is being proposed to guard against instances in which con-
sumers have apparently been given to understand that they have a
finalized lease agreement, only to discover that their lease was contingent
on credit approval. If such approval is withheld, consumers suffer both
the logistical inconvenience of finding themselves without the “‘leased”
motor vehicle and the expense of paying a rental fee for the time that
they drove the motor vehicle. To avoid other instances in which con-
sumers denied credit approval claim to have been told that they might
retain the already “leased” vehicle provided they agreed to more onerous
lease terms, this section prohibits the lessor from conveying possession
of the motor vehicle to the consumer until all contract contingencies
have been met.

N.J.A.C. 13:45A-28.6, End of term liability; security deposit, addresses
the end of lease term liability settlements (that is, excess wear or damage
claims) that result in disputes between the lessor and lessee and instances
in which a consumer’s security deposit is not returned in a timely manner.
According to complainants, lessors allege wear or damage claims of a
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magnitude that strikes consumers as unfair and often even as a coercive
incentive for them to “flip” or agree to another lease so as to avoid
or negotiate a reduction of the lessor’s claims. For their part, lessors
maintain that consumers frequently fail to take adequate care of leased
vehicles and leave the lessor with no choice but to assert such excess
wear or damage claims in order to compensate for the vehicle’s reduced
value.

Accordingly, this section sets forth a method for resolving disputed
excess wear or damage claims and for the return of the consumer’s
security deposit pursuant to such resolution. Prior to charging, receiving
or collecting an assessment for excess wear or damage, the lessor must
inform the consumer in writing of the consumer’s right to obtain a second
itemized estimate, without which the lessor’s estimate will be considered
valid after 10 days. If the initial itemized estimate is challenged by the
consumer, the consumer has 15 additional days in which to secure a
second itemized estimate. Should the evidence provided by these two
estimates fail to provide the basis on which the lessor and consumer
can reach settlement as to what constitutes reasonable wear and damage
claims, then an action may be filed in Superior Court by either party.

NJ.AC. 13:45A-28.7, Reinstatement, enables a consumer who has
been in default of payment only once during the course of a lease to
be reinstated provided that all past due periodic payments, late fees and
costs associated with any repossession will be paid by the consumer to
the lessor. Otherwise reliable consumers will be able to maintain the
continuity of their lease while lessors will be able to both retain a business
relationship with the consumer and to ensure that reinstatement will not
become an avenue to assuming unreasonable risks.

N.J.A.C. 13:45A-28.8, Regulation M; Consumer Fraud Act, sets forth
that a violation of either Federal regulation M (which addresses leasing)
or the New Jersey Consumer Fraud Act is a violation of the Truth in
Motor Vehicles Leasing Act.

Social Impact

Some leasing industry analysts have projectd that by the end of the
century, half of all new motor vehicles on the market in this country
will be leased rather than sold to consumers. Thus the social impact
of these motor vehicle leasing rules (which are the first to be im-
plemented in any state) promises to be significantly beneficial to con-
sumers, while also clarifying for lessors their obligations and rights under
the Act. Due to the disclosure requirements contained in NJ.A.C.
13:45A-28 4, consumers will be assured of receiving specific essential
information in terms the consumer can readily understand in order to
facilitate better informed decision making.

N.J.A.C. 13:45A-28.5 will safeguard consumers against repossession of
the vehicle due to denied credit approval.

N.J.A.C. 13:45A-28.6 is expected to ensure the timely return of a
consumer’s security deposit and have the not coincidental social benefit
to consumers of reaffirming their opportunity to secure a second itemized
estimate in those instances in which they consider the lessor’s original
estimate to be egregious.

N.J.A.C. 13:45A-28.7 is expected to be socially beneficial to consumers
by ensuring that they will be allowed to be reinstated once during the
term of the lease should they be in default of periodic payment.

Economic Impact

N.JA.C. 13:45A-28.4 will have an economic impact on lessors to the
extent that these disclosure standards will require revision of lease
contracts. To minimize any expense that disclosure compliance may
entail, prior usage may be disclosed by use of check-off boxes designating
categories such as demonstrator, taxi, daily rental, police, prior wreckage
or unknown. Similarly, disclosures required by subsection (e) must be
in typeface that is at least 10-point bold in order to provide a standard
reasonable to lessors while simultancously beneficial to consumers.

N.J.A.C. 13:45A-28.5 may have a beneficial economic impact on con-
sumers by protecting them against instances in which denied credit
approval means that they will, in effect, have to pay a rental fee for
the vehicle that they had presumably leased.

N.J.A.C. 13:45A-28.6 is expected to be economically beneficial to
consumers in terms of its overall impact because it reminds them that
they have the recourse of obtaining a second itemized estimate if con-
fronted with seemingly egregious excess wear and damage claims based
on the lessor’s original itemized estimate. Consumers who choose to
obtain a second itemized estimate will, however, typically need to expend
approximately $100.00.

This section will also have an economic impact on those lessors who
do not already validate their claims with an itemized estimate provided
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by an unaffiliated appraiser or autobody shop licensed in the state of
New Jersey and who will thus be required to secure such an estimate
at a typical cost of $65.00. Furthermore, this section will have an
economic impact on all lessors in that they will be required to hold the
motor vehicle in question for an additional 15 days if the consumer
chooses to arrange for a second itemized estimate.

The costs cited above may not necessarily be incurred, however, since
an auto-body shop will frequently not charge for an estimate provided
that the repair work upon which that estimate is based is performed
there. Accordingly, either the consumer or the lessor may not need to
incur the expense of an itemized estimate (based on which of the two
auto-body shops is authorized to perform repairs related to the settle-
ment of an excessive wear or damage claim).

N.J.A.C. 13:45A-28.7 is expected to have a nominal economic impact
on lessors in that if they do not choose to personally deliver to the
defaulted consumer a notice that he or she has an opportunity for
reinstatement, then such notice must be sent by both first-class and
certified mail.

Regulatory Flexibility Analysis

New Jersey has approximately 750 dealerships and 100 independent
licensing companies engaged in the business of leasing motor vehicles.
Since, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., all of these dealerships and companies are likely to
be deemed “small businesses,” then within the meaning of the statute
the following statement is applicable:

N.J.A.C. 13:45A-28.4 is expected to result in professional service costs
for lessors who need to bring their lease agreements into compliance
with the proposed disclosure standards and who may retain the services
of legal counsel in order to do so. Costs will necessarily vary depending
on the degree to which the lessor’s current lease agreement reflects the
disclosure standards embodied in this proposal and on the going rate
for the services of the legal counsel that a lessor may retain for this
purpose,

N.J.A.C. 13:45A-28.6 will involve other professional costs for lessors,
who may now for the first time need to arrange for either an unaffiliated
appraiser or an auto-body shop licensed in the State to provide an
itemized estimate of excess wear or damage to the Jeased motor vehicle.
This section may also involve other costs of compliance because lessors
will, in instances of a contested estimate, need to retain the motor vehicle
for 15 days so that the consumer may arrange for a second itemized
estimate.

N.J.A.C. 13:45A-28.7 may involve other nominal costs of compliance
for lessors in that if they do not choose to personally deliver to the
defaulted consumer a notice that he or she has an opportunity for
reinstatement, then such notice must be sent by both first-class and
certified mail.

The Office of Consumer Protection considers these provisions to be
reasonable and to be the minimum necessary in order to be in compliance
with the “Truth in Motor Vehicles Leasing Act” and to protect con-
sumers. Therefore, these provisions must be uniformly applied to all
independent leasing companies and new car dealerships engaged in
motor vehicle leasing without differentiation as to size of practice.

Full text of the proposed new rules follows:

SUBCHAPTER 28. MOTOR VEHICLE LEASING

13:45A-28.1 Purpose and scope
(a) This subchapter implements the “Truth in Motor Vehicles
Leasing Act,” P.L. 1993, ¢.328 (N.J.S.A. 56:12-50 et seq.) (the “Act”).
(b) This subchapter is applicable to any person who in the or-
dinary course of business is engaged in New Jersey in the leasing
of motor vehicles or who in the course of any 12-month period offers
in New Jersey more than three motor vehicles for lease.

13:45A-28.2 Definitions

As used in this subchapter or in the Act, the following words shall
have the following meanings:

“Day” means a calendar day, except that where a period of time
ends on a Sunday or holiday, the last day of that period shall be
the next business day.

“Dealer” means a person who, in the ordinary course of business,
is engaged in New Jersey in the leasing of motor vehicles or who
in the course of any 12-month period offers to lease or leases in
New Jersey more than three motor vehicles.
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“Disposition fees” means fees imposed if the lessor has to dispose
of the vehicle either at early termination or upon scheduled termina-
tion of the lease.

“End of the term of the lease” means the scheduled termination
of the lease and not early termination resulting from, for example,
a lessee default or the lessee’s purchase of the vehicle prior to the
scheduled termination of the lease.

“Excess wear or damage” means wear or damage beyond that
expected to be incurred in normal circumstances.

“Gap liability” means the liability of the lessee in the event the
motor vehicle is determined to be a total loss or stolen and not
recovered prior to the lease termination date.

“Lease” means a contract or other agreement between a lessor
and a lessee for the use of a motor vehicle by the lessee for a period
of time exceeding 60 days, whether or not the lessee has the option
to purchase or otherwise become the owner of the motor vehicle
at the end of the term of the lease.

“Lessee” means a person who leases a motor vehicle.

“Lessor” means a dealer who holds title to a motor vehicle leased
to a lessee or a person who holds all of the lessor’s rights under
the lease. Any person merely holding a security interest in a lease
shall not constitute a lessor.

“Motor vehicle” means a passenger automobile or motorcycle as
defined in N.J.S.A. 39:1-1 which is or could be registered by the
Division of Motor Vehicles in the Department of Law and Public
Safety, except the living facilities of motor homes.

“Person” means an individual, corporation, partnership or other
entity.

“Purchase option price” means the amount the lessee will be
required to pay by contract for purchasing the leased motor vehicle
at the end of the lease term, excluding taxes.

“Regulation M” means Federal Reserve Board Regulation M, 12
C.F.R. Part 213, as amended.

“Residual value” means the reasonable estimate of fair market
value of the motor vehicle at the end of the lease term.

13:45A-28.3 Licensure

(a) The following persons shall be licensed pursuant to N.J.S.A.
39:10-19. A person who:

1. In the ordinary course of business, is engaged in New Jersey
in the leasing of motor vehicles; or

2. In the course of any 12-month period, offers to lease or leases
in New Jersey more than three motor vehicles.

(b) This section shall not apply to assignees of lease contracts who
purchase such contracts from licensed entities.

13:45A-28.4 Notification, lease disclosure statement

(a) Every lease shall be in writing, shall contain the entire agree-
ment between the lessor and the lessee and shall be signed by the
lessor and lessee. The lease shall conform both to the Act and to
Regulation M. All dislcosures required by the Act and this
subchapter shall be contained either in the lease or an addendum
to the lease, or both.

(b) The lease shall provide the following information concerning
the motor vehicle to be leased:
. Year;
Make;
Model;
The motor vehicle identification number (VIN);
. Any dealer-installed options;
. Whether the motor vehicle has air conditioning;
. Whether the motor vehicle has automatic or manual trans-
mission;

8. The name, address and telephone numbers of all parties to the
lease on the date that the lease is executed;

9. As applicable, the name, address and telephone number of the
party to whom the lease has been assigned; and

10. If the odometer reads in excess of 300 miles, an explanation
of the prior use of the motor vehicle using the following terms, as
applicable: demonstrator, taxi, daily rental, police, prior wreckage,
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unknown; provided that the lessor may insert “unknown” only if,
in the exercise of reasonable diligence, the lessor does not know
or could not reasonably determine the prior use of the motor vehicle.

(c) The lease shall be identified with the term “lease,” “motor
vehicle lease” or “lease agreement” in at least 14-point bold type
in the heading of the lease agreement.

(d) The lease shall contain a full disclosure of the formula the
lessor will use to calculate the total cost to the lessee if the lessee
terminates the lease at any time prior to the end of the term of
the lease.

(e) The lessor shall not impose any fees or charges unless such
fees and charges are specifically disclosed, by dollar amount, method
of imposition or formula, at the inception of the lease. Such fees
and changes include, but are not limited to:

. Repossession costs;

. Collection costs;

. Disposition fees;

. Excessive wear or use;

. Parking and other violations; and
. Taxes.

(f) The lease shall set forth in simple, clear, and easily readable
language the lessee’s gap liability, if any, under the Act and any
offer by the lessor (which may be for a separate or additional charge)
to waive future gap liability. Any gap waiver may be on such terms
and conditions and contain such exclusions as the lessor and lessee
may agree (for example, deductible amount, past due payments,
etc.).

(g) The lease shall provide the following information in at least
10-point bold face type in the space immediately preceding the
lessee’s signature:

1. “TOTAL COST OF THE LEASE,” using that term, which
shall be exclusive of the purchase option price, as defined in Section
3g(6) of the Act (N.J.S.A. 56:12-52g(6);

2. “PERIODIC PAYMENT,” “MONTHLY PAYMENT” or
other designated payment period for leasing the motor vehicle,
including use or sales tax if applicable; and

3. If an option to purchase the motor vehicle at the end of the
lease is provided to the lessee, the “PURCHASE OPTION PRICE,”
using that term. If an option to purchase prior to the end of the
lease is also provided, the lessor may disclose that information in
connection with the disclosure of the PURCHASE OPTION PRICE.

(h) The dollar amounts applicable to each of the required dis-
closures in (e) above shall be in not less than 10-point size type-
written numerals or shall be legibly handwritten.

(i) The lease may contain blank spaces, provided that such spaces
are immediately followed by language explaining that if no amount
is inserted, a specific cost or rate will be applied, for example, “the
cost per excess mile is $.._, but if no amount in inserted the cost
is $.12 per mile.”

(i) A lease shall not contain a waiver by the lessee of any claims
the lessee may have against the dealer or lessor.

(k) The lease shall comply with the Plain Language Law, N.J.S.A.
56:12-1 et seq.

13:45A-28.5 Payment or trade-in pending execution of lease
agreement
The lessor shall not convey possession of the motor vehicle to
the lessee until all contract contingencies have been met.

13:45A-28.6 End of term liability; security deposit

(a) The lessor shall not charge, receive or collect an assessment
for excess wear or damage unless the lessor complies with the
provisions of this section.

(b) Within 15 days of the end of the term of the lease, the lessor
shall provide the lessee with the following;

1. An itemized estimate conforming with (c) below from an unaf-
filiated appraiser or an auto-body shop licensed in the State of New
Jersey;

2. Written notice of the lessee’s right to obtain a second itemized
estimate;
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3. Written notice that the lessor’s estimate will be considered valid
unless the lessee contests the estimate in writing within 10 days of
the postmarked date of the lessor’s correspondence; and

4. An itemized statement of the original security deposit and the
amount thereof claimed.

(c) The lessor shall immediately return to the lessee any portion
of the lessee’s security deposit that is not being claimed based on
the lessor’s itemized estimate of excess wear or damage.

(d) The lessor’s estimate shall state the lower of the following
two amounts:

1. The lessor’s actual costs, reduced by all discounts, for repairing
the excess wear or damage; or

2. The decrease in value of the motor vehicle due to the excess
wear or damage.

(e) Within 10 days of the postmarked date of the lessor’s cor-
respondence, the lessee shall notify the lessor in writing of his or
her intention to contest the lessor’s itemized estimate.

(f) Within 15 days of such notification, the lessee shall provide
the lessor with the second itemized estimate from an unaffiliated
appraiser or an auto-body shop licensed in the State of New Jersey.

(g) Should the lessee contest the lessor’s itemized estimate, the
lessor shall retain possession of the vehicle and shall allow the lessee
and his or her appraiser reasonable access thereto for the purpose
of obtaining the second itemized estimate.

(h) Should the lessor and lessee subsequently fail to agree as to
what constitutes a fair charge for any claims of excess wear or
damage, either or both parties may then file an action in Superior
Court.

(i) Within five days of the final determination of liability, the
lessor shall return to the lessee any unused portion of the security
deposit.

13:45A-28.7 Reinstatement

(a) If a lessee is 30 or more days in default of the periodic
payments due on the lease and the lessor wishes to cancel the lease,
the lessor shall personally deliver to the lessee or send by both first-
class and certified mail, at the lessee’s last known address as shown
on the records of the lessor, a notice of reinstatement. The notice
of reinstatement shall clearly and conspicuously advise that the lessee
has 15 days to reinstate the lease by paying all past due periodic
payments, late fees and, if the motor vehicle has been repossessed,
the costs to the lessor of repossessing, transporting and storing the
motor vehicle.

(b) Upon payment within the 15-day period to the lessor of the
amounts due, the lease will be reinstated as if the lessee had not
been in default of payment.

(c) The lessor shall not be required to reinstate a lessee more
than once during the term of the lease.

(d) The lessee shall waive the right to reinstatement if the motor
vehicle has been seized or an action for its seizure and/or forfeiture
has been commenced by any governmental agency or authority under
color of any state or Federal law or regulation, or if the lessee is
in default based on failure to insure the vehicle.

(e) The right of rcinstatement does not apply to existing lease
contracts signed by the lessee prior to the implementation of these
regulations.

13:45A-28.8 Federal regulation M; Consumer Fraud Act

(a) A violation of Federal Regulation M, 12 CFR Ch. 11, Section
213.1 et seq., shall constitute a violation of the Act.

(b) 1t is an unlawful practice and a violation of the Consumer
Fraud Act, P.L. 1960, c.39 (N.J.S.A. 56:8-1 et seq.) to violate any
provision of the Act or of these implementing rules.
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DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AlD

New Jersey Bridge Rehabllitation and Improvement
Fund: State Aid to Counties and Municipalities

Proposed Readoption: N.J.A.C. 16:21A

Authorized By: W. Dennis Keck, Acting Assistant Commissioner
for Policy and Planning.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:7-13, 7-47 and the New
Jersey Bridge Rehabilitation and Improvement Bond Act of
1983, P.L. 1983, ¢.363.

Proposal Number: PRN 1994-464.

Submit comments by September 14, 1994 to:
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Under the “sunset” and other provisions of Executive Order No.
66(1978), N.J.A.C. 16:21A, New Jersey Bridge Rehabilitation and Im-
provement Fund: State Aid to Counties and Municipalities, will expire
on November 20, 1994. The rule was proposed as new rules upon
expiration with technical changes at N.J.A.C. 16:21A-1.3, which appeared
at 21 N.J.R. 3674(a); effective November 20, 1989. During the five years
of operation, the Department has experienced no problems or con-
troversy with the rules as was amended.

These rules were proposed to implement provisions and purposes of
the New Jersey Bridge Rehabilitation and Improvement Bond Act of
1983, P.L. 1983, c.363, effective October 4, 1983. The Department in
compliance with the provisions of the Bond Act and applicable rules
must ensure and maintain a safe and reliable transportation system.
Additionally, a safe and reliable system of rail and road transportation
is essential to the well-being of the citizens and the economy of the State.

The funds under the Act were appropriated by the Legislature as the
State’s share of the cost for construction, reconstruction, replacement,
improvement, repair or rebuilding of bridges carrying county or
municipal roads, including railroad overhead bridges. Although the funds
from this Bond Act were appropriated in 1983, there remains a nominal
sum of money that needs to be dispersed for projects that have not been
completed. The Department is in the process of trying to close out these
accounts; however, until such time, these rules need to be readopted
once more so we can continue this program and close out these accounts.

The Bureau of Local Aid Highway Design has, therefore, reviewed
these rules and has determined them to be necessary, reasonable, and
proper for the purpose of which they were originally promulgated.

The subchapters are summarized as follows:

N.J.A.C. 16:21A-1 outlines the general provisions of the rules.

N.J.A.C. 16:21A-2 prescribes the responsibility of the local government
in the preparation of plans and specifications.

N.J.A.C. 16:21A-3 provides the procedure to be followed in the award-
ing of contracts.

N.J.A.C. 16:21A-4 describes the cost sharing or cost participation by
the responsible agency.

N.J.A.C. 16:21A-5 establishes guidelines concerning audits to be un-
dertaken by counties and municipalities which are the recipients of State
grants and aid programs and Federal pass-through funds.

The Department therefore proposes to readopt N.J.A.C. 16:21A in
compliance with P.L. 1983, ¢.363, the New Jersey Bridge Rehabilitation
and Improvement Bond Act of 1983.

Social Impact
The proposed readoption will continue to provide a source of revenues
to the State and local government in the rehabilitation and improvement
of bridges. The rules will also assist in providing a safe and reliable system
of rail and road tramsportation which is essential to the well-being of
the citizens and the economy of the State.

(CITE 26 NJ.R. 3246) NEW JERSEY REGISTER, MONDAY, AUGUST 15, 1994

O3 NIR 3O NEW JERSEY RRGITER, MONOAY, MUGUST S, 0



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

Economic Impact
The Department and local government will incur direct and indirect
cost for its workforce in the processing of plans and specifications, cost
of engineering, contractual agreements and cost sharing regarding the
specific rehabilitation or improvement project. Audit costs incurred by
the municipality will be borne by the municipality.

Regulatory Flexibility Statement
The proposed readoption does not place any bookkeeping, recordkeep-
ing or compliance requirements on small businesses as the term is
defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
rules primarily affect counties and municipalities.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 16:21A.

(a)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Turn Prohibitions

Rising Sun Road (under State Jurisdiction)

Bordentown Township, Burlington County

Proposed New Rule: N.J.A_C. 16:30-3.12

Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-123, 39:4-124,
39:4-125, 39:4-183.6, 39:4-198 and 39:4-199.1.

Proposal Number: PRN 1994-451.

Submit comments by September 14, 1994 to:
William E. Anderson
Manager
New Jersey Department of Transportation
Burcau of Traffic Engineering and Safety Programs
1035 Parkway Avenue
CN 613
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to establish a new ruie
at N.J.A.C. 16:30-3.12 concerning turning movements along Rising Sun
Road (under State jurisdiction) to effect a two-way center lane for left
turns only in Bordentown Township, Burlington County. This new rule
has been codified in compliance with the Department’s rulemaking
format. The provisions of this new rule will improve the flow of traffic
and enhance safety along the highway system.

This rule is being proposed in conjunction with the reconstruction of
Rising Sun Road (under State jurisdiction) between Route I-295 and
Old York Road, and a study made by the Department’s Region III
Design, that determined that a two-way center lane for left turns only,
was warranted in the interest of traffic safety. The traffic investigations
conducted by the Department’s Bureau of Traffic Engineering and Safety
Programs concluded that the establishment of the two-way center lane
for left turns only restriction along Rising Sun Road in Bordentown
Township, Burlington County, were warranted. Signs are required to
notify motorists of the restrictions proposed herein.

Social Impact
The proposed new rule will establish a center lane for left turns only
along Rising Sun Road in Bordentown Township, Burlington County,
to improve traffic safety. Appropriate signs will be erected to advise the
motoring public.

Economic Impact
The Department and local government will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the installation of the appropriate regulatory
signs. The costs involved in the installation and procurement of signs
vary, depending upon the material used, size and method of procure-

Interested Persons see Inside Front Cover
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ment. Motorists who violate the rules will be assessed the appropriate
fine in accordance with the “Statewide Violations Bureau Schedule,”
issued under New Jersey Court Rule 7:7-3.

Regulatory Flexibility Statement
The proposed new rule does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed new rule primarily affects the motoring public and the gov-
ernmental entities responsible for the enforcement of the rules.

Full text of the proposed new rule follows:

16:30-3.12 Rising Sun Road

(a) Turning movements of traffic on certain parts of Rising Sun
Road (under State jurisdiction) described in this subsection are
regulated as follows:

1. In Burlington County:

i. In Bordentown Township:

(1) Center lane for left turns only:

(A) Both directions of Rising Sun Road (under State jurisdiction)
beginning 800 feet east of the Route I-295 northbound exit ramp
and extending to 500 feet west of Old York Road.

(b)
DIVISION OF TRANSPORTATION ASSISTANCE
OFFICE OF REGULATORY AFFAIRS
Zone of Rate Freedom
Proposed Amendment: N.J.A.C. 16:53D-1.1
Authorized By: W. Dennis Keck, Acting Assistant Commissioner,

Policy and Planning.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 48:2-21 and 48:4-2.20

through 2.25.

Proposal Number: PRN 1994-463.

A public hearing concerning this proposal will be held on:
Thursday, September 1, 1994, at 1:00 P.M. to 3:00 P.M.
Multi-Purpose Room
New Jersey Department of Transportation
1035 Parkway Avenue
Trenton, New Jersey 08625

Submit written comments by September 14, 1994 to:
Ms. Renee Rapciewicz, Deputy Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, NJ 08625
(609) 530-2041

The agency proposal follows:

Summary

The proposed amendment at N.J.A.C. 16:53D-1.1 implements N.J.S.A.
48:4-2.20 through 2.25 which direct the Commissioner of the Department
of Transportation to establish a Zone of Rate Freedom (ZORF) for
the regular route private autobus carriers operating within the State. The
ZOREF constitutes a limited percentage range to be set annually by the
Commissioner in which regular route private autobus carriers may be
permitted to adjust their rates, fares or charges without petitioning the
Department for prior approval. Provided the autobus carrier remains
within the designated percentage range, all that is required is notice to
the Department and the riding public of the rate, fare or charge adjust-
ment prior to the effective date. If, however, the regular route autobus
carrier seeks a percentage adjustment greater than that provided for in
the ZOREF, such antobus carrier will be required to follow the standard
petitioning procedures, as specified in N.J.S.A. 48:2-21 and NJ.A.C.
16:51-3.10 and 3.11.

After extensive review of the ZORF and its relationship to regular
route private autobus carrier costs, revenues and fare structures, the
Department proposes to amend the current ZORF. The percentage
limitations contained in the 1995 proposal are scaled in consideration
of the varying fares currently charged by intrastate regular route private
autobus operations.
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The percentages set forth in the 1995 proposal do not apply to casino
or regular route in the nature of special, charter and special autobus
service operating within the State. Pursuant to N.J.S.A. 484-2.25,
the Commissioner is authorized to exempt casino or regular route in
the nature of special, charter and special autobus operations from the
purview of the rate regulation. In accordance with said authority,
the Commissioner continues to so exempt casino or regular route in the
nature of special, charter and special autobus operations within the State
during the calendar year of 1995, subject to the existing conditions
regarding notices to the public and filings with the Department.

Social Impact
The proposed 1995 ZORF Percentage amendment will enable private
autobus carriers, in most cases, to modify regular route fares as may
be required without incurring administrative hearing costs, while also
limiting the chance for uncontestable fare increases to adversely impact
on the public. In the Department’s opinion, the fare changes permitted
by the proposed 1995 ZORF will not be burdensome to the public or

regular route private autobus companies.

Economic Impact
The proposed 1995 Percentage amendment will afford privately owned
autobus companies flexibility in regular route fare adjustment. Such
carriers will not have to incur costly and time consuming petition
procedures when their proposed fare adjustments are consistent with that
allowed.

Regulatory Flexibility Statement

A number of the autobus carriers affected by the proposed amendment
are small businesses, as that term is defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed amendment does
not place any new reporting or recordkeeping requirements on such
autobus carriers. First time autobus carriers commencing operations will
have to meet the reporting and recordkeeping requirements otherwise
established by law for autobus carriers. The proposed amendment sets
raised limits on rate modifications for which compliance with N.JA.C.
16:53D-3.10 and 3.11 is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:53D-1.1 General provisions

(a) Any regular route autobus carrier operating within the State
which seeks to revise its rates, fares or charges in effect as of the
time of the promulgation of this rule shall not be required to
conform with N.J.A.C. 16:51-3,10 (Tariff filings or petitions which
do not propose increases in charges to customers) or N.J.A.C.
16:51-3.11 (Tariff filings or petitions which propose increases in
charges to customers) provided the increase or decrease in the rate,
fare or charge, or the aggregate of increases and decreases in any
single rate, fare or charge is not more than the maximum percentage
increase or decrease as promulgated below upgraded to the nearest
$.05.

1. The following chart sets forth the [1994] 1995 percentage max-
imum for increases to particular rates, fares or charges and the
resultant amount as upgraded to the amount $.05:

% of Increase Upgraded
Present Fare Increase To Nearest $.05
$1.10 or less (4.0%) 4.3% $.05
$1.15-82.20 [4.0%] 4.3% $.10
$2.25-$3.30 [4.0%] 43% $.15
$3.35 upward [4.0%] 43% $.20+

2. The following chart sets forth the [1994] 1995 percentage max-
imum for decrease to particular rates, fares or charges and the
resultant amount as upgraded to the nearest $.05:

% of Decrease Upgraded
Present Fare Decrease To Nearest $.05
$ .50 or less 10% $.05
$ .55-$1.00 10% $.10
$1.05 upward 10% $.15+
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(a)

DIVISION OF PURCHASE AND PROPERTY
Purchase Bureau

Proposed Readoption: N.J.A.C. 17:12

Authorized By: James Archibald, Deputy State Treasurer.

Authority: N.J.S.A. 52:18A-30(d), 52:25, 52:34-6 et seq., 52:32-17
et seq., 52:27H-6(f), 52:34-12(d), 10:5-36(k) and (o), 52:34-13;
Executive Orders No. 34(1976) and No. 189(1988).

Proposal Number: PRN 1994-461.

Submit written comments by September 14, 1994 to:
Lana Sims, Director
Division of Purchase and Property
Department of the Treasury
33 West State Strect, CN 230
Trenton, New Jersey 08625-0230

The agency proposal follows:

Summary

In accordance with the “Sunset” and other provisions of Executive
Order 66(1978), N.J.A.C. 17:12 is due to expire on October 13, 1994.
The Department of the Treasury proposes to readopt, without amend-
ments, N.J.A.C. 17:12 concerning the procedures for bidding for supplies
and services necessary for the administration of State Government. This
proposed readoption is necessary to permit the business of the State
to continue without interruption.

These rules effectively set forth the various bidding and award require-
ments imposed on State purchasing contracts by State law. The Depart-
ment of the Treasury has determined that these rules, which were
amended during their last readoption, are necessary, reasonable, ade-
quate, understandable and responsive to the purpose for which they were
originally promulgated.

Although there have been no statutory changes necessitating their
modification since the last readoption, the Division of Purchase and
Property is currently developing technical and substantive refinements
and modifications to these rules. However, these rule enhancements are
not sufficiently developed at present and thus are not presented with
this readoption.

A summary of the text of N.J.A.C. 17:12 follows:

N.J.A.C. 17:12-1 describes the organization of the Purchasc Bureau,
which has primary responsibility for State purchasing. N.J.A.C. 17:12-2
describes the bidding procedures. N.J.A.C. 17:12-3 describes the hearing
procedures wherein interested bidders may protest the intent to award
a proposed contract. NJ.A.C. 17:124 describes the agency complaints
procedures, whereby State agencies may seek remedies for contract
violations and contract performance problems. N.J.A.C. 17:12-5 describes
cooperative purchasing and the participation in State contracts by
political subdivisions and independent institutions of higher education,
as well as volunteer fire departments, volunteer first aid or rescue squads,
county colleges, State colleges, quasi-State agencies and independent
authorities. N.J.A.C. 17:12-6 describes the procedures for suspension,
debarment and disqualification of vendors for various causes.

Social Impact

The readoption of N.J.A.C. 17:12 will continue the procedures which
have served to benefit the State and the general public. NJ.A.C. 17:12
implements the basic statutory purposes of N.J.S.A. 52:34-6 et seq. of
getting the best possible product at the best possible price for the State
as expeditiously and efficiently as possible while treating all vendors
equally and fairly, and guarding against favoritism, improvidence, ex-
travagance and corruption.

Economic Impact

The rules affected by this proposed readoption will continue to
enhance the efficiency and cost effectiveness of operating State govern-
ment and political subdivisions, thus resulting in a positive economic
impact for the State. In providing purchasing services for the agencies
of the State, the Purchase Bureau has a significant effect on State
government budget and on the economy of the whole State. Most of
these contracts are awarded through competitive bidding. These rules
assist in the implementation of cost saving measures through the com-

NEW JERSEY REGISTER, MONDAY, AUGUST 15, 1994



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

petitive process and attempt to reconcile the State government’s purchas-
ing process with the State government’s needs and the operation of the
general economy.

Regulatory Flexibility Analysis

The proposed readoption with amendments of N.J.A.C. 17:12 affects
all persons and entities that bid for contracts with the State for supplies
and services. Many such bidders are small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. No reporting
or recordkeeping requirements are imposed by the rules. The bidding
procedure compliance requirements are necessary in order to ensure a
fair, competitive system for State purchases. Aside from the bid and
performance security requirements, necessary both as sound business
practice and to protect the expenditure of public funds, the rules should
impose no capital costs upon bidders beyond those normally incurred
in the course of contracting in their respective business areas. No need
for engagement of professional services in the bidding process is antici-
pated.

Fuli text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 17:12.

OTHER AGENCIES
(a)

NEW JERSEY HIGHWAY AUTHORITY

Garden State Parkway

Definitions; Transportation of Explosives and Other
Dangerous Articles; Waste and Rubbish;
Discharges; Damage to the Parkway Due to
Discharges; and Response to a Discharge

Proposed Amendments: N.J.A.C. 19:8-1.1,1.12, 2.1
Proposed New Rules: N.J.A.C. 19:8-2.13, 2.14, and
215

Authorized By: New Jersey Highway Authority,

Antonette Pantaleo, Assistant Secretary.
Authority: N.J.S.A. 27:12B-5(j) and 27:12B-24,
Proposal Number: PRN 1994-454.

Submit written comments by September 14, 1994 to:
Roger E. Nutt, Executive Director
New Jersey Highway Authority
P.O. Box 5050
Woodbridge, New Jersey 07095

The agency proposal follows:

Summary

The proposed amendments are intended to set forth criteria for the
transportation of hazardous materials on the Garden State Parkway, as
well as to provide protection for the surrounding environment. The
proposed new rules are also designed to limit the New Jersey Highway
Authority’s liability in the event of a discharge on or affecting Authority
property.

New definitions for “discharge” and “hazardous materials” are added
at NJA.C. 19:8-1.1. N.J.A.C. 19:8-1.12 is amended to replace “dangerous
articles” with ‘“‘hazardous material”; to clarify the applicable Federal and
State transportation regulations; to add the transportation of Class A,
B and C explosives as subject to prior written Authority approval; and
to provide for Authority or State Police inspection prior to or after
Parkway entry of any vehicle whose load is or is believed to represent
a danger of discharging material. The proposed amendment to N.J.A.C.
19:8-2.1 specifically prohibits the disposal of waste oil and other
hazardous material and/or their containers at any location or into any
receptacle on the Parkway.

Proposed new rule N.J.A.C. 19:8-2.13 prohibits the discharge on the
Parkway or adjacent property of any material which may cause an impact
on Parkway operations, and requires specified securing of loose material
carried by a vehicle which is likely to be discharged. N.J.A.C. 19:8-2.14
prohibits the discharge of material on the Parkway or adjacent property
of material that may cause damage.

Discharging vehicle and property owners, operators and lessees are
required to cooperate and take action to restore normal traffic conditions
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and remove discharges, with the failure to do so resulting in the impound-
ment of a discharging vehicle until penalties and costs are satisfied. The
rule also provides for damages, in addition to any other penalties
provided under law, of treble the amount of the Authority’s costs arising
out of the discharge violation. Proposed new rule N.JA.C. 19:8-2.15
governs Authority action in response to a discharge, and what is required
of the party responsible for the discharge by way of remediation.

Social Impact
These amendments increase the public’s protection against exposure
to harm from hazardous materials while traveling the Garden State
Parkway. It will also insure that the cities and towns that abut the
Parkway have a reduced risk of exposure to hazardous materials.

Economic Impact
These amendments will not result in increased costs for the patrons
of the Garden State Parkway. Individuals who violate the dictates of these
regulations will be subject to treble damages for any and all costs arising
out of a violation, as well as the impounding of vehicles and other
property to insure payment of fees and costs.

Regulatory Flexibility Analysis

The proposed amendments and new rules impose compliance require-
ments on the owners and operators of vehicles transporting hazardous
materials, and upon the owners, operators and lessees of vehicles and
property from which a discharge of material emanates onto the Parkway
or adjacent property which impacts Parkway operations. As some
material transporters and property owners may be small businesses as
defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.,
a regulatory flexibility analysis is required.

The proposed amendments to N.J.A.C. 19:8-1.12 clarify the current
requirements relating to “dangerous articles” as applying to defined
“hazardous materials,” and do not impose new compliance requirements.
The disposal of hazardous material or its containers at any Parkway
locations or receptacle is prohibited, and the transport of Class A, B
and C explosives will require prior written Authority approval. The new
rules include general securing requirements, particularly for loose
material likely to be discharged; prohibit the discharge of material likely
to impact Parkway operations; require cooperation and action to clean-
up any discharge; and impose additional damages for discharge equal
to treble the Authority’s resulting costs.

It is not anticipated that the hazardous material transportation require-
ments will impose new capital costs on small businesses, nor require their
employment of professional services, as they are a reiteration of existing
Federal and State requirements. The discharge requirements will impose
the costs of clean-up on the discharging party, which costs will vary
considerably with the nature and extent of the discharge. Such clean-
up may necessitate the engagement of some type of environmental
remediation or other removal professionals, again at a cost dependent
on the discharge. The discharging party would also be liable for damages
to the Authority of treble the Authority’s cost arising out of a discharge.

As the discharge and hazardous material transportation requirements
are imposed to protect the safety and health of Parkway patrons,
Authority employees and the general public, no lesser requirements or
exceptions are provided based upon business size.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

19:8-1.1 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings uniess the context clearly indicates
otherwise.

“Discharge” means the unintentional or intentional action or
omission resulting in the releasing, spilling, leaking, pumping, pour-
ing, emitting, emptying, abandonment or dumping of a hazardous
or non-hazardous material or waste into or on the land, water or
air. This shall also include the disposal of containers of hazadous
materials into receptacles for trash or recycling at any location on
the Parkway,

“Hazardous material” means any material or substance that is
capable of posing a risk to health, safety and property or as se

(CITE 26 N.J.R. 3249
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forth in NJ.A.C. 7:E1-17, N.JA.C. 7:26-8 , 40 CFR Part 261 and
49 CFR Part 172, as amended or recodified.

19:83-1.12 Transportation of [explosives and other dangerous
articles] hazardous material

(a) No vehicle loaded with [dangerous articles] hazardous
material, as defined in Part 172 of the United States Department
of Transportation (49 CFR Part 172), the Department of En-
vironmental Protection (40 CFR Part 261) and New Jersey laws and
regulations N.J.A.C. 7:E1-1.7 and N.J.A.C. 7:26-8), as amended or
recodified, shall enter upon this Parkway unless such vehicle, its load
and the transportation of such load in such vehicle shall in every
respect comply with the requirements of the United States Depart-
ment of Transportation regulations(, including regulations regarding
forbidden articles, proper conditions] 49 CFR Parts 171 to 180 and
Part 397 and the laws and regulations of New Jersey (N.J.A.C. 7:26),
as amended or recodified, governing the preparation for transporta-
tion, construction and use of containers, [packaging,] packing, weigh-
ing, marking, labeling, [description,] certification, quantity, limita-
tions, [and] loading, and the placarding [or] and marking of the
vehicle. [and shall comply with all other applicable, laws and regula-
tions of the United States, the State of New Jersey and the depart-
ments and agencies thereof as they apply to dangerous or hazardous
articles. United States Department of Transportation regulations
shall refer to those safety regulations which were in effect December
31, 1968, and which are included in Parts 170-189 inclusive an Part
397 of Title 49, Code of Federal Regulations and Sections 831-835
of Title 18, Chapter 39, of the United States Code, pursuant to
Section 9 of the Department of Transportation Act, 49 U.S.C. 1657,
which deal with the transportation of explosives and other dangerous
articles by motor carrier by highway.]

{b) The transportation or shipment of radioactive material or
devices, and the transportation of Class A, B, and C explosives, as
defined in 49 CFR Part 173, as amended or recodified, shall be
subject to the prior written approval of the New Jersey Highway
Authority. All applications for such approval shall be made in writing
addressed to the operations [manager| department of the Authority
and shall provide to the satisfaction of the Authority that the ship-
ment will comply in all respects with the provisions of [part 71 to
78] Parts 171 to 180 and 397 inclusive of the regulations [of the
Interstate Commerce Commission] (49 CFR [71 to 78] 171-180 and
397) as amended or recodified. [to July 24, 1963, governing the
preparation of the articles for transportation, cosntruction of con-
tainers, packing, weight, marking, labeling, billing and certification
of such articles, and part 197 of the Regulations of the Interstate
Commerce Commission (49 CFR 197) as amended to June 2, 1953,
governing drinking rules.]

(c) The Authority reserves the right, however, to refuse to grant
such approval as required in (b) above and prohibit entry to the
Parkway of any hazardous material, despite compliance with the
aforementioned [Interstate Commerce Commission] regulations, if
in its opinion, the transportation or shipment will be likely to unrea-
sonably endanger life or property.

(d) [Additionally, transporation of hazardous material on the
Garden State Parkway shall be in conformance with all United States
and New Jersey statutes, laws and regulations as amended or
modified, which are referenced in this subchapter or applicable to
the transportation of hazardous materials.] Any vehicle whose load
is or is believed to represent a danger of discharging any material,
by a representative of the Authority or State Police, shall be subject
to an inspection prior to or at any time after entering onto the
Parkway.

19:8-2.1 Waste and rubbish

No person shall throw, drop or discard bottles, cans, paper,
garbage, rubbish or other material of any kind or description on
the Parkway. No person shall dispose of waste oil and other
hazardous materials and/or their containers at any location or into
any receptacle on the Parkway.

(CITE 26 NJ.R. 3250)
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19:8-2.13 Discharges

(a) Any material being carried by a vehicle shall be firmly secured
and vehicles carrying loose material likely to be discharged that is
not otherwise boxed, crated, bagged or packaged, shall be firmly
secured on all sides with a tarpaulin completely covering the
material, and capable of preventing the escape of said material.

(b) No material shall be discharged on the Parkway or on the
property adjacent to the Parkway which may cause an impact on
the operations of the Parkway. This prohibition shall apply to any
material being carried as cargo in or on a vehicle, by any person
or by any contractor or vendor of the Authority, and to any material
that is a part of the vehicle or necessary for the operation of the
vehicle or any apparatus affixed thereon, but shall not apply to
ordinary vehicular emissions anticipated by the original design of
the vehicle.

19:8-2.14 Damage to the Parkway due to discharges

(a) No material shall be discharged on the Parkway or on the
property adjacent to the Parkway, that may cause damage to the
Parkway, the general public, the environment, the Authority, its
agents and employees. For purposes of this section only, “damage”
includes any effect which may be injurious to health, safety or
welfare, cause the contamination of the environment including soils
and ground water, or which may cause financial loss or delay the
movement of traffic.

(b) The operator, owner or lessee of any vehicle, lessee of
Authority property, or owner or lessee of adjacent property from
which a discharge in violation of any provision of this section or
NJA.C. 19:8-1.12, or 2.13 occurs, regardless of the cause of the
discharge, shall cooperate fully with the Authority, its employees,
agents, and third parties (authorized to respond to an emergency,
discharge or blockage of traffic by the Authority), the State Police
and the New Jersey Department of Environmental Protection
(NJDEP) and shall take any action deemed necessary by them to
restore normal traffic conditions and to remove spilled or otherwise
discharged material from the Parkway immediately. The vehicle
operated, owned or leased by any person, lessee of Authority proper-
ty, or the owner or lessee of the adjacent property failing to cooper-
ate or take such action as deemed necessary by the official in charge
of the scene where the discharge occurred is subject to impoundment
by the Authority, or its agents and their employees until such time
as all penalties, towing and storage fees and costs have been
satisfied.

(c) In addition to any penalties prescribed by this chapter or by
the laws and regulations of other government entities including, but
not limited to, Titles 2C, 13, 27, 39 and 58 of the New Jersey Statutes
and Federal law or regulation, any person violating any provision
of this section or N.J.A.C. 19:8-1.12, 2.13 or 2.15, shall be liable
to the Authority for treble the amount of damages for any and all
costs arising out of said violation, including, but not limited to, the
costs of:

1. Collecting, testing and properly disposing of the material and
any noted contaminated soils or ground water and providing the
Authority with all copies of results and documentation of same;

2. Replacing or repairing, in the Authority’s sole discretion, any
property damaged by reason of said violation.

3. Toll and other revenues lost because of closing of the Parkway,
any part thereof, by reason of said violation;

4. Medical care, supervision or other costs relating to personal
injury suffered by the general public, the Authority, its agents or
employees; and

5. Any other costs arising out of said violation and incurred by
the Authority, its Consultants or third parties.

(d) The Authority may recover the costs under (c) above by way
of complaint filed in a court of appropriate jurisdiction, by an
administrative consent order executed by an authorized represen-
tative of the Department of Environmental Protection or by any
other lawful means.

19:8-2.15 Response to a discharge
(a) Any operator, owner or lessee of a vehicle on the Parkway
which contains any hazardous or non-hazardous material shall be
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isubject to all provisions and penalties hereunder, in addition to any
‘provisions of the United States Code, the New Jersey Statutes and
the New Jersey Administrative Code.

( (b) In the event of a discharge of hazardous or non-hazardous
imaterial on the Parkway or on adjacent property impacting the
Parkway, all remedial efforts shall be conducted in compliance with
these rules and under the supervision of the Authority, the State
Police, and/or the Department of Environmental Protection.

1. Where practicable, but not contrary to the rules of the NJDEP,
and not contrary to the safety of the operator, the general public
or the Authority, the operator, owner or lessee of the vehicle, lessee
of Authority property or owner or lessee of adjacent property may
be afforded the opportunity to contain and remove discharged
material using personnel, materials and equipment:

i. Aboard the vehicle or on the property from which the discharge
occurred;

ii. Aboard another vehicle owned or leased by the operator, owner
or lessee of the vehicle or of the property from which the discharge
occurred;

iii. By a specialized response team operated by the manufacturer
or distributor of the hazardous or non-hazardous material that has
been discharged; or

iv. By third parties contracted to contain, clean up, and/or dispose
of the discharge (hereafter “emergency response contractors”) by
the operator, owner or lessee of the vehicle or of the property
specifically for the purpose of remediating hazardous or non-
hazardous materials discharged from the operator’s, owner’s, or
lessee’s vehicle or property.

2. No emergency response services may be provided pursnant to
(b)1i through iv above unless all the entities undertaking such
services have provided to the Authority proof of adequate insurance,
registration with the NJDEP (as per NJ.A.C. 7:E1-4.2) and other
suoch information as may be required by the Department of
Operations.

3. The Authority shall make available to any operator, owner or
lessee of a vehicle or property so requesting a list of emergency
response contractors as compiled by the NJDEP. The operator,
owner or lessee of a vehicle or property shall arrange and pay for
emergency response services to be performed by such contractors.
Approval of such contractors pursuant to (b)2 above is not to be
considered a warranty or assurance by the Authority of such con-
tractors’ ability to perform emergency response services.

4. Whenever the operator, owner or lessee of a vehicle or property
from which a discharge occurred refuses to arrange for an emergen-
¢y response contractor, or whenever dangerous circumstances or the
risk posed by the discharge to the general public, the environment
or the Authority’s agents or employees is too great to await the
arrival of the emergency response contractor(s) arranged by the
operator, owner or lessee in the opinion of the Department of
Operations or its designee, the Department or its designee may
arrange for emergency response services and long-term remedial
efforts to be provided by a third party of the Authority’s choice.
Emergency response and long term remedial services may be
performed by or through the NJDEP or its agents, including any
county environmental health department, or by private organiza-
tions engaged by the Authority. The cost of services pursuant to
this paragraph shall be based on the schedule of rates normally
charged for emergency response or long-term remedial services, and
shall be borne by the operator, owner or lessee of the vehicle or
property from which a discharge occurred.

i. If, at the time the emergency response contractor arrives at
the scene of the discharge, the operator, owner or lessee of the
vehicle or property from which a discharge occurred refuses to agree
to pay or complete any documents necessary to engage the contractor
for such services, the Authority may impound the vehicle and any
cargo or contents thereof until such time as the costs of remedial
services are satisfied. If such costs are not satisfied within 14 days,
the Authority shall have the right to sell the vehicle, its cargo and
contents a¢ public auction and/or to recover treble the amount of
damages for any unsatisfied costs by filing a civil action in a court
of appropriate jurisdiction over such action.
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ii. If the emergency response contractor refuses to contract with
the operator, owner or lessee of the vehicle or property from which
a discharge occurred because of a bona fide concern about the
operator’s, owner’s or lessee’s ability or willingness to pay for such
services, the Department or the Department’s designee may
authorize such services to be performed at the Authority’s expense,
and the Authority may thereafter recover treble the costs thereof
from the operator, owner or lessee from which a discharge occurred
by filing a civil action in a court of appropriate jurisdiction over
such action. The emergency response contractor’s concern shall be
deemed bona fide if the operator’s, owner’s or lessee’s credit record
indicates a history of refusal or failure to pay commercial debts.

5. Access to Authority property for the purposes of investigating
or remediating contamination caused by the discharge or release
of any material will be granted only after compliance with (b)2 above
and only after notification to the Chief Engineer of the Authority.
Such access will not be unreasonably withheld. All investigatory
data, including but not limited to, soil investigations, soil boring
logs, ground water monitoring well logs, laboratory analytical data,
correspondence with regulatory agencies, and all reports and sub-
missions generated as a result of work on Authority property shall
be made available for inspection by the Authority or its agents, and
copies of all such information and data shall be produced for the
Authority or its agents upon request.

(a)
NEW JERSEY HIGHWAY AUTHORITY

Garden State Parkway
Parking, Standing or Stopping on Parkway Prohibited
Except in Emergency

Proposed Amendment: N.J.A.C. 19:8-1.8

Authorized By: New Jersey Highway Authority,

Antonette Pantaleo, Assistant Secretary.
Authority: N.J.S.A. 27:12B-5(j) and 27:12B-24.
Proposal Number: PRN 1994-456.

Submit written comments by September 14, 1994 to:
Roger E. Nutt, Executive Director
New Jersey Highway Authority
P.O. Box 5050
Woodbridge, New Jersey 07095

The agency proposal follows:

Summary

The proposed amendment at N.J.A.C. 19:8-1.8 is intended to redefine
the instances when parking, stopping or standing are prohibited on the
Garden State Parkway to include weather conditions that obstruct travel.
The proposed amendment also further defines what is considered an
emergency on the Garden State Parkway that will allow the Authority
or the State Police to remove any vehicle determined to be obstructing
traffic or which constitutes an unsafe condition.

Social Impact
The proposed amendment is intended to have no social impact upon
Parkway patrons, other than to ensure the safe and efficient use of the
highway by the motoring public.

Economic Impact
The proposed amendment may resuit in increased costs for the patrons
of the Garden State Parkway. Individuals who violate the dictates of these
rules will be subject to all costs arising out of a violation, as well as
the cost of towing as set forth in N.J.A.C. 19:8-2.12, Emergency Service.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, recordkeeping or other com-
pliance requirements on small businesses, as defined under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

The sole effect of the amendment is to redefine when parking, stop-
ping or standing is prohibited on the Garden State Parkway and to define
the term “emergency” as it relates to the foregoing.

(CITE 26 N.J.R. 3251)
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Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

19:8-1.8 Parking, standing or stopping on Parkway prohibited
except in emergency

(a) No parking, standing or stopping is permitted on the Park-
way, including during weather conditions that obstruct travel, except
in areas designated by the Authority or in cases of emergency.

(b) (No change.)

(c) For the purposes of this regulation, an “emergency” is defined
as [existing only when and so long as the vehicle in question is
physically inoperable, or] the existence of inclement weather con-
ditions that obstruct travel on the Parkway, including, but not
limited to, snow, ice, flooding or high wind conditions; mechanically
disabled vehicles; the driver of the vehicle is ill or fatigued; or
conditions deemed an “emergency” by the Authority or the State
Police; but in no case shall the parking, standing or stopping exceed
a two-hour period. In any event, the Authority or the State Police
may have the vehicle removed if it is determined that it is obstruct-
ing traffic or constitutes an unsafe condition.

(d)-(h) (No change.)

(a)
NEW JERSEY HIGHWAY AUTHORITY

Garden State Parkway
Fee Policy for Construction and Utility Installation
Permits

Proposed New Rules: N.J.A.C. 19:8-13

Authorized By: New Jersey Highway Authority,

Antonette Pantaleo, Assistant Secretary,
Authority: N.J.S.A. 27:12B-5(j) and 27:12B-24.
Proposal Number: PRN 1994-455.

Submit written comments by September 14, 1994 to:
Roger E. Nutt, Executive Director
New Jersey Highway Authority
P.O. Box 5050
Woodbridge, New Jersey 07095

The agency proposal follows:

Summary

The proposed new rules provide for the charging of fees for construc-
tion permits and utility installation permits. The fees are intended to
compensate the Authority for the resources expended in the review,
inspection and administration of these permits. The permits are issued
to applicants who are not contractors performing work for the Authority
within its right of way. The new rules describe the services provided
permit applicants by Authority staff; establish application, permit and
specialized fees; regulate unauthorized installations; and provide for fee
walvers.

Social Impact
These proposed new rules should have no social impact upon either
patrons of the Garden State Parkway or citizens of abutting communities.
The only anticipated impact is economic, as described below.

Economic Impact
These proposed new rules will not result in increased costs for the
patrons of the Garden State Parkway. Applicants for construction and
utility installation permits and permittees will be required to pay the
proposed fees. The rules will provide for compensation to the Authority
for resources expended in the administration of permits for work to be
performed within the Authority’s right-of-way by applicants.

Regulatory Flexibility Analysis

The proposed new rules impose compliance requirements on those
seeking to perform construction and utility work within the Authority’s
right of way. Small businesses, as defined under the Regulatory Flexibility
Act, NJS.A, 52:14B-16 et seq., seeking to perform such work will be
required to apply for a permit. An application fee and, if the application
is granted, a permit fee is imposed. Specialized fees for certain types
of work are also imposed. Preparation of the application documents may
require employing professional services (such as draftsmen or engineers)
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at varying costs; however, such services would be needed for the con-
templated work in any event. Because neither the need for the Authority
to regulate activity on its right of way not the difficulty of application
review are directly related to the applicant’s business size, no lesser
requirements exemptions are provided for small businesses.

Full text of the proposed new rules follows:

SUBCHAPTER 13. FEE POLICY FOR CONSTRUCTION AND
UTILITY INSTALLATION PERMITS

19:8-13.1 Purpose and objective; services provided

{a) The purpose of these rules is to establish and prescribe uni-
form general rules and procedures to be followed by the New Jersey
Highway Authority staff in reviewing permits for applicants desiring
to perform work within the Parkway right-of-way.

(b) The objective of these rules is to enable the New Jersey
Highway Authority to accomplish its review, inspection and adminis-
tration of permits equitably and expeditiously.

(¢) To accomplish the purpose and objective of these rules, the
following services for permit applicants desiring to perform work
within the Parkway right-of-way will be provided:

1. Review of the conceptual work plan and offer guidance as to
the type of application required and procedure to be followed;

2. Review of detailed plans and other work related documents
and provide comments that best serve the Authority’s interest. If
required, field investigations are performed;

3. Review and approval of contractor’s insurance certificate,
performance bond and maintenance bond;

4. Provide direction with lane closures and overall traffic control;

5. Periodical inspection of the ongoing work to assure compliance
with the approval permit; and

6. Initiation and maintainence of all permit documentation and,
upon completion of work, administration of permit close-out
documentation.

19:8-13.2 Fee schedule

(a) Resolution 1953-129 adopted on October 29, 1953, and
amended on April 8, 1954, authorizes the Chief Engineer to fix and
determine the Authority’s necessary inspection and other costs in
conjunction with the issuance of utility crossing permits in addition
to requests from utility companies, outside agencies and developers
who submit requests to perform work on Authority property that
require issuance of a construction permit which requires similar staff
efforts as described in N.J.A.C. 19:8-13.1(c).

(b) The following fee schedule is established to offset the costs
of review, administration, inspection and other necessary tasks
performed by Authority staff for all Construction and Utility Installa-
tion Permits. The final decision concerning the basis and amount
of fees shall be solely the responsibility of the Authority’s Chief
Engineer. The fee schedule will be established as follows:

1. Application Fee: A $250.00 fee to be submitted along with the
completed permit application and associated documents. Such fee
shall be non-refundable whether the Authority’s final decision is to
issue or deny the requested permit.

2. Permit Fee: A non-refundable fee consisting of five percent
of the total cost of construction to be performed on Authority
property or $500.00, whichever is greater, plus any additional
specialized fee as described in (b)3 below. As a permit requirement,
the applicant shall submit an Engineer’s Estimate of the work to
be performed on Authority property. Such estimate shall be based
on current prevailing construction rates for all work items. The Chief
Engineer reserves the right to reject any estimate that is determined
to be non-conformance with standard construction rates or not in
the best interest of the Authority. Such permit fee shall be paid
prior to issuance of the permit.

3. Specialized Fees:

i. Work performed by the contractor involving lane/shoulder
closures or slow downs shall require the following non-refundable
administrative fees:

(1) Shoulder Closure ... $250.00 per location per day;

(2) Lane Closure ... $500.00 per lane per location per day; and

(3) Slow downs ... $750.00 per set up
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ii. Fees for all other items of specialized work shall be determined
by the Chief Engineer on a case-by-case basis. Such determination
shall be based upon the amount of staff time and services utilized.
Documentation of these costs shall be provided upon request. Such
specialized fees, even though determined separately, will be con-
sidered and collected as part of the permit fee.

19:8-13.3 Unauthorized installations

Anyone performing work within Authority property without the
required permit will be ordered to stop work immediately. The
Authority will inspect all work performed on Authority property and
make a recommendation for removal, restoration, remediation and/
or submission of required permit application and associated fees.
Any person or persons performing unauthorized work on Authority
property will be charged a $1,000 fee for performing unauthorized
work and will be required to submit an application for the ap-
propriate permit to remove, restore, remediate and/or continue
construction work as approved by the Chief Engineer. All associated
fees as outlined in N.J.A.C. 19:8-13.2 will also apply. All fees are
non-refundable.

19:8-13.4 Waiver

The Chief Engineer may waive the fees, or some portion thereof,
upon written request for a waiver from the applicant submitted at
the time of application, based upon the Chief Engineer’s determina-
tion that the fee is not warranted. Said determination shall be based
upon the nature of the entity making the request, that is, a Federal,
State or local government agency, and the nature of the project for
which the permit is requested.

(a)
CASINO CONTROL COMMISSION

Notice of Administrative Correction
Accounting and Internal Controls
Gaming Equipment

Slot Tokens

Prize Tokens

Slot Machine Hoppers

Reproposed New Rules: N.J.A.C. 19:46-1.34 through
1.36
Reproposed Amendments: N.J.A.C. 19:40-1.2;
19:45-1.1, 1.9, 1.9B, 1.14, 1.15, 1.24, 1.24B, 1.25A,
1.34, 1.35, 1.36, 1.36A, 1.37, 1.38, 1.39, 1.40, 1.40A,
1.40C, 1.41, 1.43, 1.44, 1.46 and 1.46A; 19:46-1.5,
1.6, 1.26 and 1.33; 19:51-1.1 and 1.2
Proposed Amendments: N.J.A.C. 19:45-1.46B;
19:46-1.20; and 19:54-1.6
Take notice that the Casino Control Commission has discovered a
typographic error in the text of the Summary in the above-referenced
notice of proposal, published in the July 18, 1994 New Jersey Register
at 26 N.IR. 2872(a). The word “not” is omitted from the second clause
of the second sentence of the Summary’s 16th paragraph (see PRN
1994-409). The sentence should read as follows: “Although it is antici-
pated that slot machines that dispense prize tokens will have one all-
purpose hopper and one payout-only hopper, the reproposal would not
preclude slot machines from having two payout-only hoppers.” This
notice is published pursuant to NJ.A.C. 1:30-2.7.
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(b)

NEW JERSEY HISTORIC TRUST

Historic Preservation Bond Program

Proposed Amendments: N.J.A.C. 7:4A-2.3 and
7:4B-3.1
Proposed New Rules: N.J.A.C. 7:4C

Authorized By: New Jersey Historic Trust, Arijit De, Chairman.
Authority: N.J.S.A. 13:1B-15.111 et seq. and P.L. 1992, ¢.88.
DEP/Docket Number: 36-94-07.

Proposal Number: PRN 1994-467.

Submit written comments by September 14, 1994 to:
Department of Environmental Protection
Attn: Janis Hoagland
Office of Regulatory Affairs
401 East State Street
Trenton, New Jersey 08625

and
Harriette Hawkins
Executive Director
New Jersey Historic Trust
CN 404
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The New Jersey Historic Trust, a body corporate and politic in the
DEP, is a nonprofit historic preservation organization created to preserve
and protect New Jersey’s historic resources. The Trust is governed by
an 11-member board of trustees. Eight members are private citizens
appointed by the Governor, with the advice and consent of the Senate.
Three members serve ex-officio, representing the State Treasurer, the
New Jersey Historical Commission and the Commissioner of the Depart-
ment of Environmental Protection.

The Trust is proposing new rules at N.JJ.A.C. 7:4C to implement its
Historic Preservation Bond Program. On a competitive basis, grants will
be awarded for historic preservation projects for the improvement,
restoration, stabilization or rehabilitation of historic properties owned
by State, county and municipal governments and by tax-exempt nonprofit
organizations in accordance with the “New Jersey Green Acres, Clean
Water, Farmland and Historic Preservation Bond Act of 1992, P.L.
1992, ¢.88. This is the second Bond Act program to be administered
by the Trust; its requirements vary from the requirements of the Bond
Act of 1987 and its governing regulations set forth at NJA.C. 7:4A.
The 1992 Act allows for greater flexibility in determining eligible ac-
tivities and the rate of funding by the Trust.

The proposed rules set forth at N.J.A.C. 7:4C establish the procedures
to be followed when applying for a historic preservation grant, historic
preservation activities eligible for funding, criteria for the selection of
projects to be funded and requirements for work funded under this
program.

The proposed rules provide as follows:

N.JA.C. 7:4C-1 sets forth the purpose of the chapter and defines
certain terms used in the rules.

N.J.A.C. 7:4C-2 establishes the applicants, property and activities
eligible for funding under the Historic Preservation Bond Program. This
subchapter also establishes grant application procedures.

NJ.A.C. 7:4C-3 provides that grant funds are to be allocated in
accordance with a ranking of applications received and sets forth the
criteria for the ranking of applications.

N.J.A.C. 7:4C-4 provides that to assure the continued preservation of
grant-assisted historic properties and to assure that public benefit will
continue from the use of public funds after expenditure of the grant
monies, the Trust cannot make grant assistance available until an agree-
ment conveying an easement on the grant-assisted historic property is
executed between the Trust and the grant recipient and all other parties
with interests in the property.

NJ.A.C. 7:4C-5 provides that a project sign is to be prominently
located and maintained on the project site acknowledging that the
historic preservation project is being funded with grant assistance through
the New Jersey Historic Preservation Bond Program.

(CITE 26 N.J.R. 3253)
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N.J.A.C. 7:4C-6 provides for a schedule of fees to be charged to defray
the costs of monitoring easements.

The New Jersey Historic Trust proposes to amend its rules for the
operation of its Historic Preservation Grant Program to list categories
of items not eligible for funding under its grants as administrative,
personnel or indirect costs. This modification will make the rules for
this program consistent with the new rules proposed here by the Trust
to govern its Historic Preservation Bond Program. Proposed N.J.A.C.
7:4A-2.3(b)3 sets forth eight categories of administrative and/or opera-
tional costs which are not eligible for funding.

The procedures for applying for a Historic Preservation Loan pursuant
to N.JLA.C. 7:4B are being modified to allow applicants the option of
paying for the delivery of a credit report directly to the Trust or
advancing the cost to the Trust and having the loan application deemed
complete upon submission. N.J.A.C. 7:4B-3.1(c)12 sets forth the appli-
cant’s option of paying for direct delivery to the Trust of an up-to-date
credit report from an independent credit reporting agency or providing
a check for $100.00 to the Trust to cover the expense of obtaining the
necessary report.

Social Impact

The proposed new rules will have a positive social impact by
establishing procedures for making grants and loans available for the
restoration, preservation or rehabilitation of historic properties owned
by the State, county and municipal governments and by tax-exempt
nonprofit organizations. Funding from these programs will assist in the
preservation of historic heritage which otherwise would be lost; will help
stabilize neighborhoods; and will help retain the historical elements
which establish the unique identity of our communities.

The amendment to N.J.A.C. 7:4A-2.3(b)3 will assist grantees in plan-
ning projects by providing additional examples of ineligible activities. The
amendment to N.J.A.C. 7:4B-3.1(c) will also have a positive impact by
providing the Trust with information critical to lending decisions while
allowing grantees the option of providing it by a choice of methods.

Economic Impact

The proposed new rules will facilitate the distribution of funds for
and provide the means by which funds are made available for historic
preservation projects. The historic properties assisted with funds
provided under the Historic Preservation Bond Program, Historic
Preservation Grant Program, and the Revolving Loan Program, will play
an important part in stimulating and sustaining local revitalization and
stabilization efforts, and will generate jobs for the design and building
trades. An increase in community tax ratable property may result from
the grant funding. The improvement in historic sites will also assist in
the development of historic tourism. The administrative costs of appli-
cation will be borne by the applicants.

The easement monitoring program will have a positive impact as it
will allow grantees to provide financial support for the continued
preservation of the property through meaningful review of preservation
easements and assures that a sum certain will be included in each grant
for this purpose. The credit report required for a complete, loan appli-
cation will provide critical information to the Trusts loan making de-
cisions. Grantees may provide the report directly or advance a sum
certain to cover the cost of ordering this from an independent credit
reporting agency. Grantees may choose whatever method is cost effective
and most convenient to the organization.

Environmental Impact
The proposed new rules will have a positive environmental effect
because they will provide funds for the efficient reuse and conservation
of New Jersey’s older buildings. The Historic Preservation Grant Pro-
gram will help conserve open space, historic viewsheds, and cultural
landscapes. Further, it will serve as a catalyst for the revitalization of
many of the State’s older neighborhoods.

Regulatory Flexibility Analysis

The purpose of the proposed new rules is to provide a procedure by
which grants are given to State, county and municipal governments and
tax-exempt nonprofit organizations for historic preservation projects.
Some of the nonprofit organizations may be considered small businesses
as defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. The administrative costs of applying for, and complying with, the
conditions of the grant are minimized by the following: Trust staff is
available for technical assistance in the application process; documenta-
tion required by the Trust is a routine component of budgeting for and
managing capital improvement activities; and all requirements are clearly

(CITE 26 N.J.R. 3254)
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explained prior to commencement of the project, thereby reducing un-
necessary work. The cost of completing a grant request, including the
need to retain outside professional services, will vary depending upon
the expertise of the grantee and the complexity and scope of the
proposed project. No new costs will be associated with the clarification
of the grant program rules at N.JLA.C. 7:4A-2.3(b)3. The amendments
to N.J.A.C. 7:4B-3.1(c) do impose a cost of up to $100.00 for each loan
application will be incurred by entities seeking loans from the Trust to
cover necessary credit reports. This cost will only be incurred by those
seeking these low interest funds and applicants have the option of
methods of meeting this requirement which will assist smaller organiza-
tions by providing additional flexibility. Some costs of application may
be reimbursed to grantees.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:4A-2.3 Historic preservation activities eligible for funding

(a) (No change.)

(b) Costs incurred in the following activities are not eligible for
funding by the historic preservation grant program:

1.-2. (No change.)

3. [Personnel or administrative overhead or any other indirect
cost;] Administrative or operational costs of the agency receiving
funding except as specified in N.J.A.C. 7:4C-2.3(a)7. Administrative
costs shall include:

i. Salary and payroll expenses including full-time, part-time, and
temporary workers;

ii. Leasing or rental expense;

iii. Office supplies or equipment;

iv. Insurance;

v. Utilities;

vi. Travel;

vii, General maintenance; or

viii. Miscellaneous.

4.-23. (No change.)

7:4B-3.1 Procedures

(2)-(b) (No change.)

(c) The applicant shall include this following information in the
application:

1.-10. (No change.)

11. A resolution of the governing body of the applying county or
municipality, or a resolution of the board of directors of the applying
nonprofit organization, recommending the historic preservation pro-
ject for funding under the Program; [and]

12. All applicants shall:

i. Purchase and arrange for delivery to the trust directly from
a recognized, independent credit reporting agency an up-to-date
credit report for the entity seeking the loan; or

ii. Submit a check for $100.00 to the Trust to cover the expense
of any reports. Any application submitted under (c)12i above shall
be deemed complete only when the report is received by the Trust
directly from the reporting agency; and

[12.]13. (No change in text.)

{d)-(f) (No change.)

CHAPTER 4C
HISTORIC PRESERVATION BOND PROGRAM

SUBCHAPTER 1. GENERAL PROVISIONS

7:4C-1.1 Purpose

This chapter constitutes the rules of the New Jersey Historic Trust
in the Department of Environmental Protection for the Historic
Preservation Bond Program for the award of grants on a competitive
basis for the restoration, restoration or rehabilitation of historic
properties owned by State, county and municipal government agen-
cies or entities and by tax-exempt nonprofit organizations in accord
with the “New Jersey Green Acres, Clean Water, Farmland and
Historic Preservation Bond Act of 1992,” P.L. 1992, c.88.
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7:4C-1.2 Severability

If any portion of this chapter is declared invalid by a court of
competent jurisdiction, the remainder of this chapter is not to be
affected.

7:4C-1.3 Definitions

The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.

“Act” means the “New Jersey Green Acres, Clean Water,
Farmland, and Historic Preservation Bond Act of 1992,” P.L. 1992,
c.88.

“Applicant” means the State, county and municipal government
entity or agency, or nonprofit organization that submits an appli-
cation for an historic preservation grant.

“Approved project period” means the amount of time prescribed
in the “project agreement” during which the grant recipient must
complete satisfactorily the approved historic preservation project to
be eligible for the full funding authorized for the project.

“Deputy State Historic Preservation Officer” means the Adminis-
trator, Historic Preservation Office, Department of Environmental
Protection, designated by the Commissioner of the Department of
Environmental Protection to administer the State Historic Preserva-
tion Program to identify and nominate eligible properties to the
National Register of Historic Places,

“Grant recipient” means the applying State government agency,
county or municipal government entity or agency, or nonprofit
organization names in a project agreement executed with the Trust
which has been selected to receive grant funds for a historic
preservation project.

“Historic” as applied to any property, structure, facility or site
means any area, site, structure or object approved for listing or
which has been certified as meeting the criteria for listing in the
New Jersey Register of Historic Places as set forth at N.J.A.C. 7:4.

“Historic preservation grant” means monies approved by the New
Jersey Historic Trust to fund an historic preservation project.

“Historic preservation project” means work directly related to the
restoration, preservation or rehabilitation of an historic property,
structure, facility or site.

“National Register of Historic Places” means the national list of
districts, sites, buildings, structures and objects significant in
American history, architecture, archaeology, engineering or culture
maintained by the Secretary of the United States Department of
the Interior under authority of the National Historic Preservation
Act, as amended (16 U.S.C. §8470 et seq.)

“Nonprofit organization” means a corporation organized under
the New Jersey Nonprofit Corporation Act, N.J.S.A. 15A:1-1 et seq.
and qualified for tax-exempt status under the Internal Revenue
Code of 1986 (26 U.S.C. §501(c)).

“Preservation” means the act or process of applying measures
necessary to sustain the existing form, integrity, and material of
an historic property.

“Project agreement” means a document executed by the New
Jersey Historic Trust and a grant recipient which provides a
specified amount of grant assistance for an historic preservation
project approved by the Trust and subject to conditions to assure
benefit to the public and continued preservation of the property,
structure or site.

“Property” means the historic site, structure or facility which is
the subject of the historic preservation project.

“Reconstruction” means the act or process of depicting, by means
of new construction, the form, features, and detailing of a non-
surviving site, landscape, building, structure, or object for the
purpose of replicating its appearance at a specified period of time
and in its historic location.

“Rehabilitation” means the act or process of making possible a
compatible use for a property through repair, alterations, and ad-
ditions while preserving those portions or features which convey its
historical, cultural or architectural values.

“Restoration” means the act or process of accurately depicting
the form, features, and character of a property as it appeared at
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a particular period of time by means of the removal of features from
other periods in its history and reconstruction of missing features
from the restoration period.

“Secretary of the Interior’s Standards” means the Standards for
the Treatment of Historic Properties (Revised 1992) adopted by the
Secretary of the United States Department of the Interior, as from
time to time modified, changed or amended, incorporated herein
by reference.

“Site”” means the location of a significant event, a prehistoric or
historic occupation or activity, or a building or structure whether
standing, ruined or vanished where the location itself maintains
historic or archaeological value regardless of the value of any exist-
ing structure,

“State Historic Preservation Officer” means the Commissioner of
the Department of Environmental Protection designated by the
Governor to administer the State Historic Preservation Program ¢o
identify and nominate eligible properties to the National Register
of Historic Places. The State Historic Preservation Officer
establishes the procedures and criteria under N.J.A.C. 7:4 for receiv-
ing and processing nominations and approving areas, sites, struc-
tures and objects, both publicly and privately owned, for listing in
the State Register of Historic Places.

“State Register of Historic Places” means the New Jersey Register
of Historic Places consisting of areas, sites, structures and objects
significant in American history, architecture, archaeology and cul-
ture which the Commissioner of the Department of Environmental
Protection is authorized to maintain and expand under the “New
Jersey Register of Historic Places Act,” N.J.S.A. 13:1B-15.128 et seq.

“State Review Board” means a body whose members represent
the professional fields of American history, architectural history,
prehistoric and historic archaeology, and other professional dis-
ciplines appointed by the State Historic Preservation Officer as part
of the State Historic Preservation Program for the purpose of
reviewing and recommending to the State Historic Preservation
Officer whether to approve New Jersey and National Register
nominations based on whether or not they meet the criteria for
evaluation in N.J.A.C. 7:4-2.3,

“Structure” means a work constructed by humans and made up
of interdependent and interrelated parts in a definite pattern or
organization.

“Trust” means the New Jersey Historic Trust, a body corporate
and politic with corporate successor established in the Department
of Environmental Protection under N.J.S.A. 13:1B-15.111 et seq.

SUBCHAPTER 2. APPLICATION PROCEDURE AND
ELIGIBILITY FOR HISTORIC
PRESERVATION GRANTS

7:4C-2.1 Eligible applicants

State, county, and municipal government agencies or entities, and
tax-exempt nonprofit organizations that own or lease on a long-term
basis a historic structure, facility, or property, are eligible to submit
applications for historic preservation grants.

7:4C-2.2 Eligible property

(a) At the time of the Trust’s receipt of the application, the
specific property for which the application is submitted must be:

1. Owned in fee simple by the applicant; or

2. If the property is not owned in fee simple by the applicant,
the applicant must have possession and sufficient control over the
property under a long-term lease to guarantee the continuing
preservation, on-going maintenance and public access requirements
for the historic property under this chapter. No historic preservation
project proposed for leased property shall be approved for funding
unless:

i. The lease cannot be revoked at will by the lessor;

ii. The unexpired term of the lease is 20 years or more as of
January 1, 1993; and

iii. The application for the historic preservation grant is endorsed
by all owners, lessors, and lessees, of the leased premises as the
case may be; and

(CITE 26 N.J.R. 3255)
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3. The property is:

i. Listed individually in the National or State Register of Historic
Places as set forth in N.J.A.C. 7:4;

ii. Located within an historic district listed in the National or
State Register of Historic Places and identified in the nomination
of the district as contributing to its significance; or

iii. The State Historic Preservation Officer certifies that the
property, structure, facility or site is approved for listing or meets
the criteria for listing in the State Register of Historic Places as
set forth in N.J.A.C. 74,

T7:4C-2.3 Activities eligible for funding

(a) The following activities are eligible for funding by the
program:

1. Preservation;

2. Rehabilitation;

3. Restoration;

4. Non-construction activities related directly to the development,
implementation, operation and monitoring of historic preservation
projects may be funded in an amount not to exceed 25 percent of
the total approved historic preservation grant. Non-construction
activities eligible for reimbursement are:

i. Architectural plans, designs, specifications, cost estimates, re-
ports and other contract documents;

ii. Feasibility studies;

iii. Historic structure reports;

iv. Historic landscape reports;

v. Archaeological investigation and reports;

vi. Engineering reports;

vii. Historic research reports;

viii. Project completion reports;

5. Project signs, required under NJ.A.C. 7:4C-5;

6. Interpretive signs, plaques, or literature approved or required
by the Trust for funding as part of an historic preservation grant;
and

7. Expenses for materials or professional services incurred in the
preparation of a grant application by nonprofits which receive
grants of $50,000 or less through this program. Reimbursable costs
for this activity may not exceed $1,000 and are subject to the limits
for non-construction costs as specified in N.J.A.C. 7:4C-2.3(a)4.

(b) Costs incurred in the following activities are not eligible for
funding by the historic preservation grant program:

1. Acquisition of real or personal property;

2. Reconstruction;

3. Administrative or operational costs of the agency receiving
funding except as specified in (a)7 above. Administrative costs shall
include:

i. Salary and payroll expenses including full-time, part-time and
temporary workers;

ii. Leasing or rental expenses;

iii. Office supplies or equipment;

iv. Insurance;

v. Utilities;

vi. Travel;

vii. General maintenance; or

viii. Miscellaneous;

4, Ceremonial expenses;

5. Expenses for publicity, with the exception of the required
project sign, and interpretive expenses stipulated by the grant agree-
ment;

6. Bonus payments of any kind;

7. Charges for comtingency reserves;

8. Charges in excess of the lowest bid, when competitive bidding
is required by the State or the recipient, unless the Trust agrees
in advance to the higher cost;

9. Charges for deficits or overdrafts;

10. Interest expense;

11. Damage judgements arising from construction, or equipping
a facility, whether determined by judicial process, arbitration,
negotiation, or otherwise;

12. Services, materials, or equipment obtained by a local or coun-
ty entity or agency or nonprofit under any other State program;

(CITE 26 N.J.R. 3256)
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13. Costs of discounts not taken;

14. Contract cost overruns, not approved, which exceed the allow-
able amount under contract specifications;

15. Fund raising including grant application expenses, except as
noted in (a)7 above;

16. Lobbying;

17. Work including construction, research, and preparation of
plans and reports performed outside the approved project period;

18. Work including construction, research and preparation of
plans and reports not included in the scope of work set forth in
the project agreement;

19. Work which does not comply with the Secretary of the In-
terior’s Standards;

20. Work performed for the State, a county or a municipal govern-
ment which has not been awarded in compliance with the State
Contracts Law, N.J.S.A. 52:32-1 et seq. or the Local Public Contracts
Law, NJ.S.A. 40A:11-1 et seq.

21. Work performed for a nonprofit corporation which has not
been awarded in compliance with bidding requirements if the ag-
gregate cost of contract for the historic preservation project funded
with a historic preservation grant exceeds $50,000;

22. Routine maintenance work; or

23. Relocation of structures, buildings or objects except that this
activity may be eligible for an historic preservation grant if the
following conditions are met:

i. Relocation of the structure, building or object is necessary for
its preservation;

ii. The relocation re-establishes the historic orientation, the im-
mediate setting, and general environment of the property; and

ili. The State Historic Preservation Officer determines that the
property, as relocated, will continue to meet the criteria for listing
in the State Register.

7:4C-2.4 Procedures

(a) Announcement of grant rounds and the opening and closing
dates for submission of historic preservation gramnt applications
shall be published by the Trust in the DEP Bulletin, major daily
papers, and periodicals circulated to the historical and preservation
community.

(b) The following three basic steps constitute the historic
preservation grant application procedure:

1. The applicant must submit a separate written application for
each historic preservation project.

2. A notice of receipt for each application will be sent by the Trust
to each applicant.

3. If the application is approved and funds are appropriated by
law, funds are to be distributed in accord with a project agreement
between the Trust and the applicant which specifies, among other
things:

i. Amount of grant;

ii. Project period;

iii. Project scope; and

iv. Special requirements.

(c) Each project application must contain sufficient information
to ensure that the Trust is able to conduct an adequate and thorough
review. Applications shall be on forms provided by the Trust and
must contain at least:

1. A statement of the significance and condition of the property;

2. A description and justification for the proposed project;

3. Cost estimates for proposed work;

4. Photographic documentation;

5. Evidence of matching funds commitment as specified at
N.J.A.C. T:4C-2.5;

6. Long-range plans for the future use and preservation of the
property;

7. The names and addresses of all owners, all parties with an
ownership interest, and evidence of ownership or an interest in
ownership of the historic property for which a grant is requested;

8. As applicable, the names of lessors and lessees, and a copy
of a long-term lease meeting the requirements of N.J.A.C.
7:4C-2.2(a)2;
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9. If the property for which a grant is requested is not listed in
the State or National Register of Historic Places, a certification by
the State Historic Preservation Officer that, as of the date of the
Trust’s receipt of the application, the historic property for which
a grant is requested is approved for listing or meets the criteria
for listing in the State Register of Historic Places as set forth in
NJ.A.C. 7:4; and

10. A copy of a resolution of the governing body of the applying
county or municipal government agency or entity; or a resolution
of the board of directors of the applying nonprofit organization; or
the signature of the head of the applying State agency recommending
the historic preservation project for funding under the Historic
Preservation Grant Program.

(d) Applications not funded in a given grant round shall not
receive further consideration for funding by the Trust in that grant
round; however, revised or new applications can be submitted in
subsequent grant rounds.

(e) Application materials for projects not funded are to be re-
tained by the Trust for 90 days following the announcement of grant
awards, and are to be returned if an applicant submits a written
request to the Trust within the 90 day period. After 90 days the
Trust may discard all application materials for nonfunded projects.

7:4C-2.5 Matching funds

(a) To be eligible for a grant for a historic preservation project,
the applying State, county or municipal government entity or agency
shall, as part of the application for a historic preservation grant,
demonstrate the ability to match the grant requested by generating
$1.00 in funds for every $1.00 of grant money requested in the
application.

(b) Tax-exempt, nonprofit organizations awarded grants up to
$100,000 are eligible for a 3:2 funding match in which the Trust
may provide up to 60 percent of project funding while the grant
recipient is responsible for generating a minimum of 40 percent of
project funding.

(¢) Funds derived from the sale of debt of the State of New Jersey
or special appropriations by the State Legislature shall not be used
as the matching share of projects costs by tax-exempt non-
profit organizations or county or municipal government entities or
agencies.

(d) Funds raised by the applicant up to two years prior to August
20, 1992, as well as after that date, for ongoing historic preservations
projects, and of which the project described in the application is
a significant and substantial part, may satisfy the matching funds
requirement enumerated in (a) above if:

1. As part of the application, the applicant submits evidence of
payment, plans and specifications or other items documenting the
expenditure of funds by the applicant and describing the work
performed; and

2. The Trust determines that the work performed is part of the
historic preservation project described in the application and the
work was performed in accordance with the Secretary of the In-
terior’s Standards.

(e) An applicant matching share shall consist only of cash raised
by the applicant except as provided in (c) above or funds spent by
applicant on an on-going historic preservation project as provided
in (d) above. If matching funds have not been spent or are not in
hand at the time of application, applicants must describe in detail
plans for procuring matching funds.

SUBCHAPTER 3. ALLOCATION OF HISTORIC
PRESERVATION GRANT FUNDS

7:4C-3.1 Allocation of historic preservation grant funds

(a) In each round historic preservation grant funds are to be
allocated in accord with a ranking of applications received by the
Trust in a given grant round, subject to availability and appropria-
tion of funds under the Act. The ranking of applications is to be
established by the Trust based on criteria set forth in N.J.A.C.
7:4C-3.2.
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(b) The Trust reserves the right to limit funding to less than that

(c) Not more than 25 percent of monies made available for
historic preservation projects under this act is to be awarded to
State agencies or entities.

(d) Not more than 10 percent of monies may be awarded by the
New Jersey Historic Trust to be utilized for historic preservation
projects or programs that aid designated districts, municipalities,
or geographic areas, including, but not limited to, certified local
governments and Main Street New Jersey communities.

7:4C-3.2 Criteria for review and ranking of applications for historic
preservation grants

(a) To determine priority for funding, all applications for eligible
historic preservation projects in a given grant round are to be
ranked on the basis of the following competitive criteria:

1. Significance of resource which shall involve consideration of
the following:

i. The degree to which a property is historically, archaeologically,
architecturally, or culturally significant in the State, according to
the evaluation criteria for the National Register of Historic Places;

2. The physical condition of property, including any immediate
threat of collapse, demolition or inappropriate use or development;
notice of code violations; and deterioration requiring stabilization;

3. The overall quality of the work proposed for funding based
on the following:

i. The quality of preliminary planning or contracts documents
submitted, including degree to whick documents comply with the
Secretary of the Interior’s Standards;

ii. The credentials and experience of project team; and

iii. A realistic and feasible budget and schedule for work proposed
for funding;

4. The availability of funds to match the requested grant;

5. The ability of applicant to carry out the proposed work, develop
programs to sustain and interpret the property, and provide for the
long-term protection of the property;

6. The impact of the project based on the following:

i. The ability of the project to create jobs or training op-
portunities;

ii. The potential of the project to promote other preservation
activity;

iii. The relationship of the proposed project to other State, coun-
ty, municipal, or organizational planning initiatives or programs
which will aid community revitalization, or protect and preserve the
built or natural environment, or improve or promote heritage educa-
tion; and

iv. The proposed use and interpretive program for site;

7. The financial plans for the continued preservation of the his-
toric structure after the expenditure of historic preservation grant
money;

8. The degree to which the proposed project represents innovative
design or programming for a historic site and the degree to which
the project reaches new audiences; and

9. The distribution of funds to achieve a geographical balance
as well as a balance between sizes and types of projects, diversity
of audiences served by projects, and diversity of historical or cultural
periods.

7:4C-3.3 Grant payment

(a) After funds have been appropriated and the project agreement
has been fully executed, subject to its approval of documents sub-
mitted pursuant to (b) below, the Trust will reimburse the grant
recipient for expenditures incurred by the recipient for historic
preservation activities which are eligible for funding under N.J.A.C.
7:4C-2.3 and within the scope of the historic preservation project
described in the project agreement. Total reimbursements cannot
exceed the amount of the grant.

(b) Reimbursement is to be made under (a) above based om
itemized invoices and canceled checks approved by the Trust and
referenced to completed tasks within the scope of the historic
preservation project described in the project agreement. The Grant
recipient must submit itemized invoices to the Trust for approval
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prior to reimbursement. Invoices must itemize cost of labor and
materials and describe the work performed for which reimbursement
is requested. Invoices are to be submitted for each billing period
set forth in the project agreement and shall be accompanied by any
other documentation defined in the project agreement.

(c) Five percent of the total amount of each grant is to be retained
by the Trust. The Trust is to deduct as retainage an amount equal
to five percent of each payment approved under (b) above. The
retainage is to be kept by the Trust until the historic preservation
project has been completed and met all financial and project re-
quirements, including submission of required reports.

7:4C-3.4 Grant amount

The minimum grant awarded for a historic preservation project
shall be $20,000; the maximum amount of grant funds that may
be allocated to any one historic property, structure or site is
$1,250,000.

SUBCHAPTER 4. EASEMENT

7:4C-4.1 Easement on the historic property

(a) To assure the continued preservation of grant-assisted his-
toric properties and to assure that public benefit continuves from
the use of public funds after the expenditure of the grant moneys,
the Trust will not make grant assistance available until an easement
agreement between the Trust and the grant recipient and all other
parties having an ownership interest in the historic property is
recorded. The easement agreement must include:

1. Provision for the continued preservation of the historic
property;

2. Limitations on the right to change the use, alter, demolish or
convey the property; and

3. Provisions for public access to the historic property.

(b) The period of the easement is to be determined by the
aggregate total of grant assistance made available under these
regulations:

1. From $20,000 to $50,000—Five years;

2. From $50,001 to $100,000—10 years;

3. From $100,001 to $250,000—15 years;

4. From $250,001 to $500,000—20 years; and

5. From $500,001 and above—20 years or such additional period
as the Trust may reasonably require.

SUBCHAPTER 5. PROJECT SIGNS

7:4C-5.1 Project signs

(a) Once a grant agreement has been executed for a project
funded by historic preservation grant, a sign acknowledging that
the project is funded with grant assistance from the New Jersey
Historic Preservation Grant Program administered by the New
Jersey Historic Trust in the New Jersey Department of Environmen-
tal Protection shall be located prominently and maintained on the
project site.

(b) The project sign shall be fabricated and erected by the grant
recipient in accord with specifications contained in the project
agreement,

(c) The costs of making and erecting the project sign are eligible
for funding under N.J.A.C. 7:4C-2.3(a)5. The costs of replacing or
maintaining the sign are not eligible for funding.

SUBCHAPTER 6. FEES

7:4C-6.1 Fees

(a) To help defray costs of monitoring easements which are held
on properties assisted through this program, an easement monitor-
ing fee of $250.00 for each year of the term of the easement will
be added to the recommended grant award for each project. The
following is a schedule of easement fees:

1. Five years for a total of $1,250;

2. Ten years for a total of $2,500;

3. Fifteen years for a total of $3,750;
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4. Twenty years for a total of $5,000;
5. Twenty-five years for a total of $6,200; and
6. Thirty years for a total of $7,500.

(a)
DIVISION OF FISH, GAME AND WILDLIFE
FISH AND GAME COUNCIL

Notice of Administrative Correction

1995-96 Fish Code

Special Regulation Trout Fishing Areas-—Holdover
Trout Lakes

Proposed Amendment: N.J.A.C. 7:25-6.9

Take notice that the Department of Environmental Protection has
discovered an error in the text of the proposed amendment to N.J.A.C.
7:25-6.9(a) published in the July 18, 1994 New Jersey Register at 26
N.J.R. 2835(a). Numbered paragraph 5 in the proposal Summary correct-
ly states the Fish and Game Council’s intention to delete Canistear
Reservoir in Sussex County from the list of Holdover Trout Lakes, which
appear in N.JA.C. 7:25-6.9(a). However, the proposed rule text at 26
N.I.R. 2837 inadvertently depicts the deletion of four other lakes as well.
Through this notice, published in accordance with NJ.A.C. 1:30-2.7, the
text of the proposed amendment is conformed to the Council’s expressed
intent.

Full text of the corrected proposed amendment, as it should have
been published in the New Jersey Register, follows (addition in-
dicated in boldface thus; deletions indicated in brackets [thus]):

7:25-6.9 Special Regulation Trout Fishing Areas—Holdover Trout
Lakes

(a) The following lakes are designated as Holdover Trout Lakes:

{1. Canistear Reservoir;}

Recodify existing 2. through 6. as 1. threugh 5. (No change in
text.)

(b) The following shall apply to the Holdover Trout Lakes
designated at (a) above:

1.-2. (No change.)

3. A person shall not take, kill or have in possession, in one day,
more than four in total of brook trout, brown trout, rainbow trout,
lake trout or hybrids thereof, during the period extending from 8:00
AM. April [9, 1994] 8, 1995 until May 31, [1994] 1995 or more than
two of these species during the periods of January 1, [1994] 1995
to midnight March [20, 1994] 19, 1995 and June 1, 1995 through
midnight March 18, 1996. Trout, if taken during the period com-
mencing at midnight, March [20, 1994] 19, 1995 and extending to
8:00 AM., April [9, 1994] 8, 1995 must be returned to the water
immediately and unharmed.

(b)

OFFICE OF AIR QUALITY MANAGEMENT

Enhanced Inspection and Maintenance Program

Proposed Amendments: N.J.A.C. 7:27-15.1;
7:27A-3.10; and 7:27B-4.1 and 4.5

Proposed Recodifications with Amendments:
N.J.A.C. 7:27-15.2 as 15.3, 15.3 as 15.4, 15.4 as
15.6, 15.5 as 15.7, 15.6 as 15.8 and 15.7 as 15.9;
and N.J.A.C. 7:27B-4.6 as 4.8

Proposed Repeal: N.J.A.C. 7:27-15.8 and
Appendix 11

Proposed New Rules: N.J.A.C. 7:27-15.2,15.5 and
15.10; and 7:27B-4.6, 4.9, 4.10, 4.11 and
Appendix 7

Proposed Repeal and New Rule: N.J.A.C. 7:27B-4.7
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Authorized By: Robert C. Shinn, Jr., Commissioner, Department
of Environmental Protection.

Authority: N.J.A.C. 13:1B-3(e), 13:1D-9, 26:2C-8 et seq.,
specifically 26:2C-8 and 8.1 through 8.5., and sections of P.L.
1993, c. 69.

DEP Docket Number: 37-94-07/407.

Proposal Number: PRN 1994-471.

A public hearing concerning this proposal will be held on:
Monday, September 12, 1994, 10:00 AM. at:
New Jersey Department of Environmental Protection
Hearing Room, 1st Floor
401 East State Street
Trenton, NJ 08625

Submit written comments, identified by the DEP Docket Number
given above, by September 19, 1994 to:
Janis Hoagland, Esq.
Office of Legal Affairs
New Jersey Department of Environmental Protection
CN 402
Trenton, N.J, 08625-0402

Several documents are cited within this notice as references or as
documents being incorporated by reference. Copies of these documents
may be requested from:

Dave West, Chief

Bureau of Transportation Control
Office of Air Quality Management
Department of Environmental Protection
CN 411

Trenton, N.J. 08625

Copies of the documents incorporated by reference may also be
obtained from the Office of Administrative Law.

The agency proposal is set forth below. It contains six major compo-
nents: (1) a “Summary” section which describes the purpose and scope
of proposed rules; (2) a “Social Impact” section which describes the
anticipated social effects of the proposed rules; (3) an “Economic Im-
pact” section which sets forth the anticipated costs and benefits of the
proposed rules; (4) an “Environmental Impact” section which sets forth
the anticipated emission reductions to be obtained; (5) a “Regulatory
Flexibility” section which examines the effect of the proposed rules on
small businesses; and (6) the text of the proposed amended rules.

Summary

The Department of Environmental Protection (the Department) is
proposing to amend and add new rules to N.J.A.C. 7:27-15 (Subchapter
15, Control and Prohibition of Air Pollution from Gasoline-Fueled Motor
Vehicles), N.J.A.C. 7:27A-3.10 (Civil Administrative Penalties for Viola-
tions of Rules Adopted Pursuant to the Act) and N.JA.C. 7:27B-4
(Subchapter 4, Air Test Method 4: Testing Procedures for Motor Vehi-
cles), its rules governing standards, corresponding penalties, and testing
procedures for the inspection of gasoline-fueled motor vehicles. This
proposal supersedes the Department’s previous two proposals, published
on August 2, 1993 and December 6, 1993, at 25 N.J.R. 3322(a) and
5400(a) respectively. It is the Department’s intent to prepare a summary
of the comments submitted regarding to those proposals and the Depart-
ment’s responses thereto to be included in the notice of adoption should
the Department determine to adopt the amendments and new rules
contained in this proposal. A detailed description of this proposal’s
history is outlined more fully below.

The primary purpose of the proposed amendments and new rules is
to reduce emissions of air pollutants from gasoline-fueled motor vehicles
as part of New Jersey’s overall effort to attain and maintain National
Ambient Air Quality Standards (NAAQS) for carbon monoxide (CO)
and ground-level ozone. Motor vehicles have been determined to be
significant contributors of carbon monoxide, volatile organic compounds
(VOCGs) and oxides of nitrogen (NO,). In the presence of sunlight, VOCs,
NO, and other compounds in the ambient air react to form ozone. Ozone
is a known respiratory irritant and may significantly reduce the yield of
important food crops. Ozone also causes degradation of paints, plastics,
textiles and rubber.

In addition to their participation in the formation of ozone, NO, alone
exhibit serious human health effects. Although nitric oxide (NO) itself
is a relatively nonirritating gas, it is readily oxidized to nitrogen dioxide
(NO,), which can damage respiratory defense mechanisms, allowing
bacteria to proliferate and invade the lung tissue. Carbon monoxide is
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a poisonous gas at certain threshold levels. It is absorbed into the
bloodstream and may have both direct and indirect effects on the
cardiovascular system. A detailed description of the public health
problems and damage to natural resources and property associated with
increased levels of ozone, NO, and carbon monoxide is presented below
under the Social and Environmental Impact statements.

These proposed amendments and new rules are mandatory under the
Clean Air Act (CAA), 42 U.S.C.A. §7401 et seq., as amended by the
Clean Air Act Amendments of 1990 (CAAA), P.L. 101-549, November
15, 1990. Pursuant to the CAA, the United States Environmental Protec-
tion Agency (EPA) has established NAAQS for ozone as 0.12 parts per
million (ppm) (one-hour average) and NAAQS for CO as nine ppm
(eight-hour average) or 35 ppm (one-hour average). 42 U.S.C.A.
§7409(a)(1), 40 CFR §50. The CAA requires certain areas which have
failed to achieve the NAAQS to submit a State Implementation Plan
(SIP) to the EPA which describes an enforceable plan for achieving and
maintaining those standards within a prescribed time frame. 42 U.S.C.A.
§7410.

New Jersey is subject to this requirement because not every county
has attained the NAAQS for ozone and because certain urban areas
have not attained the NAAQS for CO. The EPA has designated 18 of
the State’s 21 counties as being in “severe” nonattainment for ozone,
based upon levels more than 50 percent above the NAAQS, that is, with
a design value of 0.180 up to 0.280 ppm, in those areas. (Warren County
is classified as marginal, that is, with a design value of 0.121 up to 0.138
ppm, and Atlantic and Cape May Counties are classified as moderate,
that is, with a design value of 0.138 up to 0.160 ppm). A design value
is the caliber that the EPA uses to indicate whether or not an area is
in attainment with the NAAQS.

The CAAA further direct states in which serious or worse ozone
nonattainment areas are located (New Jersey’s 18 counties in severe
nonattainment for ozone are worse than serious) to revise their SIPs
to provide for an Enhanced Inspection and Maintenance (I/M) Program
to reduce hydrocarbon (HC) and NO, emissions from in-use motor
vehicles registered in each urbanized area (in the nonattainment area)
as defined by the Bureau of the Census, with a 1980 population of
200,000 or more. 42 US.C.A. §7511a(c)(3). In addition, the CAAA
mandate that a state that is in an ozone transport region (as is New
Jersey) provide for an enhanced I/M program in each area that is a
metropolitan statistical area or part thereof with a population of 100,000
or more. 42 U.S.C.A. §7511¢c(b)(1)(A). The CAAA also direct states in
which moderate nonattainment areas for CO with a design value greater
than 12.7 ppm are located to revise their SIPs to provide for an enhanced
I/M program to reduce CO emissions. 42 US.C.A. §7512a(a)(6). The
Department, in cooperation with the Division of Motor Vehicles (DMV),
is proposing to implement an enhanced I/M program Statewide, rather
than county by county, in an effort to mitigate implementation and
administration burdens and to increase air quality benefits.

As stated above, the State was required by the CAA to submit a
revision to its SIP setting forth the elements of New Jersey’s enhanced
I/M program, including legal authority for its implementation, by Nov-
ember 15, 1993. Accordingly, the Department submitted SIP revisions,
including the enhanced I/M program design, to the EPA on November
15, 1993. By a letter dated February 2, 1994 from William J. Muszynski,
P.E., then Acting Regional Administrator of Region II of the EPA, to
New Jersey Governor Christine Todd Whitman, the EPA notified the
State that its November 15, 1993 SIP submittals did not meet the
requirements for completeness established by the EPA and the CAA.
In order to partially cure the defects of the original SIP submittals and
secure the EPA’s approval, the Department is now proposing implement-
ing reguiations for the enhanced 1/M program. As a result of extensive
and continuing negotiations with the EPA concerning the enhanced I/
M program, the Department is confident that this proposal will meet
with the EPA’s approval and thereby prevent the application of federal
sanctions against New Jersey.

New Jersey first implemented I/M standards for light-duty gasoline-
fueled vehicles (under 6,000 pounds) on February 1, 1974. On July 1,
1983, the State phased in enhancements to the vehicle inspection pro-
gram. These enhancements included tighter emission standards for light
and heavy-duty vehicles and visual emission component inspections. In
addition, the DMV began to license private reinspection centers as
official inspection stations on a temporary basis. This designation even-
tually became permanent, thus creating the current hybrid design of
Private Inspection Centers (PICs) and State-operated, centralized inspec-
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tion stations under which the motorist has the option of having either
an initial inspection or retest conducted by a PIC or a State station.

New Jersey’s current I/'M program consists of the annual inspection
of all model years of gasoline-fueled light-duty and heavy-duty motor
vehicles except for historical vehicles and motorcycles. At present, 80
percent of motorists use the centralized (State-operated) lanes, while 20
percent choose to use the decentralized PICs. Vehicle fleets of 10 or
more vehicles may use on-site inspection services when licensed by the
State as a private inspection center. Vehicles are tested for concentration
measurements of carbon monoxide and HC from the vehicle exhaust
with the engine running at a curb idle. All post-1980 vehicles are subject
to standards of 1.2 percent carbon monoxide and 220 ppm HC. Pre-1980
vehicles are subject to less stringent standards. The State also performs
a visual inspection of the catalytic converter and fuel inlet restrictor on
all 1975 and later model year vehicles.

New Jersey’s current inspection program provides for a 20 percent
failure rate of pre-1981 model year vehicles for the initial emissions test.
Windshield sticker surveys indicate that about 96 percent of the vehicles
are complying with the inspection requirements. The program also
provides for the on-road testing of approximately 40,000 motor vehicles
as a supplement to the periodic inspection. The on-road test procedure
is the same as the annual inspection test.

On November 5, 1992, the EPA, as required by 42 US.CA.
§7511a(a)(2)(B)(ii), published its final rule on I'/M program require-
ments. See 40 CFR §51. Inspection/Maintenance Program Requirements;
Final Rule. Specifically, 40 CFR §51.373(c)(1) provides that enhanced
I/M programs shail be implemented as expeditiously as practicable. It
provides further that enhanced I/M program shall be implemented by
January 1, 1995, but that, where a test-and-repair network is being
replaced by a test-only network, a state has until January 1, 1996 to phase
in the change. The Department proposes that New Jersey’s enhanced
I/M program become operative on January 1, 1995, with enhanced
inspections of at least 30 percent of the subject vehicle fleet performed
by December 31, 1995. As the enhanced /M program being proposed
by the State is biennial (that is, every two years), this 30 percent of the
subject vehicle fleet equates to 15 percent annually.

On August 2, 1993, the Department proposed its first set of amend-
ments and new rules to NJA.C. 7:27-15 and 7:27B-4 at 25 N.JR.
3322(a). At the same time, the DMV also pre-proposed new rules at
N.J.A.C. 13:20-43 (Subchapter 43, Enhanced Motor Vehicle Inspection
and Maintenance Program) at 25 N.JR. 3418(a) to establish testing
frequencies and other program design elements. The Department’s
proposed amendments and new rules, in conjunction with the DMV’s
pre-proposed new rules and anticipated changes to its enabling statute,
N.J.S.A. Title 39, were intended to establish New Jersey’s enhanced 1/
M program. On September 17, 1993, the Department and the DMV
jointly held a public hearing to receive oral comment on the Depart-
ment's proposed amendments and new rules and the DMV’s pre-
proposed new rules. These agencies accepted written comment on the
proposal and pre-proposal, respectively, until the close of the comment
period on September 24, 1993. It is the Department’s intent to prepare
a summary of the comments submitted regarding its two previous
proposals and the Department’s responses thereto to be included in the
notice of adoption should the Department determine to adopt the
amendments and new rules contained in this proposal.

The EPA has set forth the performance standard to be met by an
enhanced I/M program at 40 CFR §51.351. The EPA developed the
CAA- mandated performance standard using the IM240 test procedure
as part of its model program design. A full description of the EPA-
recommended IM240 exhaust emission and purge tests, incorporated by
reference by the Department, can be found in an EPA report released
in July of 1993 entitled “High-Tech I/M Test Procedures, Emission
Standards, Quality Control Requirements, and Equipment Specifica-
tions.” Interested parties may inspect a copy of this document at the
Department’s Public Access Center at 401 East State Street, First Floor,
Trenton, New Jersey 08625 andfor obtain a copy of this document by
contacting the Environmental Protection Agency, Office of Mobile
Sources, Motor Vehicle Emission Laboratory, 2565 Plymouth Road, Ann
Arbor, MI, 48105.

The performance standard established by the EPA is expressed in
terms of reduced emission levels to be achieved from highway mobile
sources as a result of the implementation of the enhanced I/M program.
New Jersey’s enhanced I/M program design must meet or exceed this
minimum performance standard. Compliance with the performance stan-
dard is determined through computer modelling of the program
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parameters using the most current version of the EPA’s mobile source
emission factor model available at the time of SIP submission. The EPA
has based the enhanced /M performance standard on the following
program design:

1. Network type: Centralized inspection system, with all testing to be
performed at test-only State, State-licensed or State-authorized contrac-
tor-operated inspection lanes.

2. Implementation: Enhanced inspections of at least 30 percent of the
subject vehicle fleet by December 31, 1995 and full program implementa-
tion by January 1, 1996.

3. Test frequency: Annual, aithough the EPA rule at 40 CFR
§51.355(a) indicates other schedules may be approved if the required
emission targets are achieved. EPA strongly recommends that States
implement biennial test programs if they can demonstrate such
equivalency.

4. Model year coverage: Testing of 1968 and later vehicles.

5. Vehicle type coverage: Light-duty gasoline-fueled vehicles and light-
duty gasoline-fueled trucks, rated up to 8,500 pounds gross vehicle weight
rating.

6. Exhaust emission test type:

a. Transient, mass emission testing on 1986 and later model year
vehicles using the IM240 driving cycle;

b. Idle and 2500 RPM testing of 1981-1985 vehicles; and

c. Idle testing of pre-1981 vehicles.

7. Emission Standards: Exhaust emissions from 1986 and newer vehi-
cles will be measured in terms of mass (grams per mile) rather than
concentration (percent or parts per million); in addition to measuring
HC and CO, the test will now also measure NO,.

1994 and later vehicles meeting the Federal Tier I vehicle standards
will be subject to standards more stringent than those for earlier model
year vehicles. Tier I vehicles are those vehicles meeting Tier I standards,
that is, those standards prescribed at 42 U.S.C.A. §7521(g) for model
years 1994 and later light-duty gasoline-fueled trucks 1 (LDGT1s), and
light-duty gasoline-fueled vehicles (LDGVs).

1981-1985 vehicles will be subject to the current 1.2 percent carbon
monoxide and 220 ppm concentration HC standards.

8. Emission control device inspection: Visual inspection of the
catalytic converter and the fuel inlet restrictor on all 1984 and later model
year vehicles.

9. Evaporative system function checks:

a. Evaporative system integrity (pressure) test on 1983 and later model
year vehicles to check for leaks in the hoses or connectors; and

b. Evaporative system functional (purge) test on 1986 and later model
year vehicles to check for proper evaporative canister flow.

10. Stringency: At least 20 percent of pre-1981 model year vehicles
will fail the initial emissions test.

11. Waiver rate: Three percent of all vehicle owners whose vehicles
fail inspection may be exempted from meeting the emission standards.

12. Compliance rate: At least 96 percent of all vehicles subject to
inspection must be inspected. Those vehicles not receiving a waiver or
that are not inspected must be denied vehicle registration renewal.

13. Evaluation date: Enhanced I/M programs must demonstrate that
the projected model program emission reductions are obtained by the
year 2000 for HC and NO, and by the year 2001 for CO, and for severe
and extreme nonattainment areas, on each applicable milestone and the
attainment deadline thereafter.

14. On-road testing: The program must include on-road testing of at
least 0.5 percent of the subject vehicle population or 20,000 vehicles,
whichever is less (for New Jersey, 20,000 vehicles is less), as a supplement
to the periodic inspection. On-road testing can include both random
roadside pullovers and remote sensing methods.

15. Sample testing: To provide a quantitative “rate of progress”
measure, the program must include the testing of no less than 0.1 percent
of the vehicle population using the transient IM240 test or equivalent
test.

16. On-board diagnostics (OBD): (Reserved). The EPA has published
its final rules concerning on-board diagnostics (February 19, 1993; 58
Fed Reg Vol 32, 9468-9488, generally at 40 CFR Part 86). These rules
require new vehicles to be equipped with OBD systems, which assist
in more accurately identifying vehicle malfunctions. By its rule, the EPA
has these requirements phased in beginning with the 1994 model year.
The EPA indicated that it expected to issue a notice of proposed
rulemaking requiring OBD inspection by the states as part of I/M
programs after promulgation of this final rule, but has not done so to
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date. The Department expects to propose an amendment to its enhanced
I/M regulations to provide for such an OBD inspection after the EPA
promulgates such a requirement.

Although the EPA final rule at 40 CFR §51.357(a)(13) provides
specific criteria for approval of alternative test procedures, the EPA has
interpreted the relevant provisions of the CAA to provide states flexibili-
ty by employing the concept of a performance standard. Thus, a state
may choose to vary any of the design elements of the model program
(except those required by the CAA) provided the overall effectiveness
of the program is at least as great as the performance standard, that
is, as long as the numerical goal for emission reductions is attained. 57
FR 52953 (Nov. 5, 1992).

Consequently, the Department’s August 2, 1993 proposal set forth two
alternative emission testing procedures. The first test procedure, referred
to in that proposal as Alternative Exhaust Test A (short transient), is
essentially a shortened derivative of the IM240. This test utilizes the
same analytical equipment as the IM240; however, only a portion of the
driving schedule from the IM240 is used. As an alternative, the Depart-
ment also set forth a second test procedure, referred to in that proposal
as Alternative Exhaust Test B or the Acceleration Simulation Mode
(ASM) 5015/2500 RPM test. The ASMS501S test is a steady-state, loaded
mode emission test under which the vehicle is operated at 15 miles per
hour under a constant load that is equivalent to 50 percent of the
maximum load to which the vehicle is subjected as part of the Federal
Test Procedure (FTP). The ASMS5015 test is followed by a measurement
of exhaust emissions with the engine operating at an unloaded engine
speed of 2500 revolutions per minute (RPM). The equipment required
for this test is less expensive and more easily obtained than that used
by either the IM240 or Alternative Exhaust Test A.

The goal of the Department and the DMV has been to use the
flexibility provided in the EPA’s final rule on I/M program requirements
to formulate an enhanced I/M program that would meet the performance
standard in the most cost-effective manner possible with minimal in-
convenience to the motoring public. Because the Department and the
DMV projected that the emission tests proposed by the EPA would only
be capable of processing about 8.5 vehicles per hour, they met with the
EPA to express concern about the ultimate cost of the program. As a
result, the EPA announced, at the September 17, 1993 public hearing
on the August 2, 1993 proposal, the development of a “fast-pass/fast-
fail” algorithm that would meet the performance standard. This “fast-
pass/fast-fail” algorithm permits early termination of the IM240 exhaust
emission test and the EPA-recommended purge test for those vehicles
which would clearly pass or fail the full-length version of these tests.
A purge test, which is designed to check the proper functioning of the
vehicle’s evaporative emission purge system, is performed simultaneously
with an exhanst emission test.

As reported by the EPA, application of this algorithm would shorten
the IM240’s average test time from 240 seconds to approximately 115
seconds and would increase the throughput to 20 vehicles per hour. By
a letter to the states from Eugene J. Tierney, Chief of the Inspection/
Maintenance Section of the EPA’s Office of Mobile Sources, dated
September 13, 1993, the EPA has indicated its intent to promulgate rules
to formally adopt the “fast-pass/fast-fail” algorithm, by proposing to
amend 40 CFR with the addition of a new section, 85.2205(a)(4)-(5),
but has not yet done so.

Furthermore, while the EPA has released tables setting forth second
by second “fast-pass/fast-fail” standards for certain vehicle classes,
proposed herein as Appendix II and incorporated by reference in the
text of the rules, it has not provided such tables for all vehicle classes
for either the interim standards (effective from implementation through
1997) or the final standards (effective 1998 and beyond). Emission
standards for these vehicle classes shall be determined in accordance
with the methodology used by the EPA and set forth at Appendix II.
For any given vehicle type or model year, the “fast-pass/fast-fail” IM240
standards will be functionally equivalent to, and not more stringent than,
those standards for the full IM240 test set forth in Table 4 at N.JA.C.
7:27-15.6.

At the time of the Department’s August 2, 1993 proposal, the EPA
was still developing the “fast-pass/fast-fail” algorithm and had not yet
made it available to the Department. In response to the EPA’s an-
nouncement of the “fast-pass/fast-fail”’ algorithm at the September 17,
1993 public hearing, the Department proposed a supplement to the
original amendments and new rules on December 6, 1993 at 25 N.J.R.
5400(a). In this supplement the Department proposed, in the alternative,
a third exhaust emission test procedure at N.J.A.C. 7:27B-4.5 which
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utilized the EPA’s IM240 test incorporating the “fast-pass/fast-fail”
algorithm. In addition, the Department proposed, in the alternative, a
third purge test procedure at N.J.A.C. 7:27B-4.6 which applied the EPA’s
“fast-pass/fast-fail” algorithm to the EPA-recommended purge test.
Finally, in this supplement the Department proposed to amend N.J.A.C.
7:27A-3.10 to add specific monetary penalties corresponding to the
amended and new anti-tampering provisions of the enhanced I/M pro-
gram proposed on August 2, 1993.

Since August 31, 1992, the DMV has operated a demonstration test
lane at its inspection station in Wayne, New Jersey. Operation of the
ASMS5015/2500 RPM test in that lane under “real-life” conditions has
yielded a throughput as high as 23 vehicles per hour. On November 15,
1993, the DMV began operating the “fast-pass/fast-fail” IM240 exhaust
test in that lane. Operation of this test under “real-life” conditions has
yielded a throughput between 10 and 12 vehicles per hour. After observ-
ing the operation of that lane, the EPA believes that, with further
procedural refinements, a minimum throughput of 15 vehicles per hour
will be achieved, making the “fast-pass/fast-fail” IM240 exhaust test a
cost-effective strategy in implementing an enhanced I/M program.

The Department has evaluated the results of the Wayne demonstration
lanes and the findings of a number of other studies concerning the
effectiveness of the various proposed exhaust and evaporative test
procedures as well as public comment submitted in response to the
August 2, 1993 and December 6, 1993 proposals. In consideration of
the above, the Department hereby proposes amendments and new rules
at NJA.C. 7:27-15, NJAC. 7:27A-3.10, and N.J.A.C. 7:27B-4 which
supersede those amendments and new rules proposed on August 2, 1993
and December 6, 1993. It is the Department’s intent to prepare a
summary of the comments submitted regarding to the two previous
proposals and the Department’s responses thereto to be included in the
notice of adoption should the Department determine to adopt the
amendments and new rules contained in this propsal.

These proposed amendments and new rules would establish test
procedures and standards as part of a program design as follows:

1. Network type: Hybrid inspection system: vehicles more than four
years old shall be inspected, and retested if necessary, at test-only
facilities; vehicles less than five years old are permitted to be inspected
and retested at a test-and-repair facility.

2. Implementation: Enhanced inspections starting by January, 1995 of
at least 30 percent of the subject vehicle fleet with full program im-
plementation by January 1, 1996.

3. Test frequency: Biennial, beginning with the second year of the
vehicle’s life. For more information on test frequency, see the DMV’s
pre-proposal of N.J.A.C. 13:20-43 at 25 N.J.R 3418(a), August 2, 1993.

4. Test type, model year coverage and vehicle coverage: The type of
inspection a vehicle receives will depend on vehicle type and model year,
as well as whether the inspection is performed at a centralized or
decentralized station, as is illustrated in the following chart:

vehicle IM240 or curb pressure purge
type ASMS015/  idle test test
2500
RPM®
LDGV® 1968+ pre- 1975+ 1975+
LDGT1® 1968
and
LDGT2®
vehicie IM240 or curb pressure purge
type ASMS5015/ idle test test
2500
RPM®
HDGV®)  NA ALL N/A N/A

MMotor vehicles during the 1% and 2™ inspection cycles which are

inspected at a test-and-repair facility may receive an ASM5015/2500
RPM exhaust emission test instead of the IM240 exhaust emission test.
In addition, if an inspection station finds it necessary to use the “switch”
mechanism, described in detail below, a vehicle that visits this station
during the “switch” would also be subject to an ASM5015/2500 RPM
exhaust emission test.

@Light-duty gasoline-fueled vehicle.

®Light-duty gascline-fueled truck 1 (GVWR of 0-6,000 Ibs.).

“Light-duty gasoline-fueled truck 2 (GVWR of 6,001-8,500 Ibs.).

®'Heavy-duty gasoline-fueled vehicle.

(CITE 26 N.J.R. 3261)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

In its final rule on I/M program requirements, the EPA has provided
that states may operate a decentralized network if those states can
demonstrate that a decentralized program is equally effective in achieving
the enhanced I/M performance standard as a centralized test-only
network. The Department, in conjunction with the DMV, believes that
decentralized test-and-repair facilities provide added convenience to the
motoring public primarily by allowing a vehicle to be tested, repaired
and retested all at one location. For this reason, the Department and
the DMV have sought to utilize the flexibility provided in the EPA’s
final rule to gain maximum participation of test-and-repair facilities in
New Jersey’s enhanced I/M program while continuing to meet the EPA’s
performance standard. Computer modelling using the EPA’s mobile
source emission factor model, MOBILESa, has demonstrated that the
maximum permissible test-and-repair participation achievable under the
EPA’s performance standard is limited to vehicles less than five years
old. (For more information on the emission reductions of this program,
see the Environmental Impact statement below.)

Under New Jersey’s program design, vehicle owners in New Jersey
are permitted to have their vehicles inspected at a test-and-repair facility,
but only on their first and second inspection cycles (for two- and four-
year-old vehicles, respectively). Subsequent inspections would have to
be performed at test-only facilities. For example, a new vehicle,
purchased from the manufacturer and registered in 1995, would be
subject to an initial inspection two years later, in 1997. It would be subject
to a second inspection two years after the initial inspection (that is, four
years from the actual purchase date), that is, in 1999. Both of these
inspections could be performed at a test-and-repair facility. However,
starting with the third inspection in 2001 (six years from the actual
purchase date), the vehicle could only be inspected at a test-only facility.

Vehicles tested at a test-and-repair facility, as stated previously, would
be subject to an ASMS5015/2500 RPM exhaust emissions test instead of
the IM240 exhaust emission test. Test-and-repair facilities would also
perform a pressure test and purge test during the inspection process.
A visual check for the presence of catalytic converter would be performed
on all vehicles inspected at a test-and-repair facility. However, vehicles
inspected at test-only facilities would not be subject to any visual inspec-
tion. The more sophisticated equipment used at the test-only facilities
would reveal if the catalytic converter were functioning properly or not
and, thus, would eliminate the need for a visual inspection. Furthermore,
those vehicles tested at a test- and-repair facility would be allowed to
be retested (after a failure and repair) at a test-and-repair facility, as
well.

Currently, the EPA is developing a test procedure known as the Repair
Grade 240 (RG240). This test procedure, once developed, would use
less expensive equipment than the IM240 and would allow repair shops
to improve their ability to verify the adequacy of repairs made to vehicles
which had previously failed the IM240 exhaust test without requiring
them to invest in the more expensive IM240 equipment. The EPA’s initial
testing of the RG240 exhaust system demonstrates an acceptable correla-
tion for repair verifications between the IM240 and the RG240 exhaust
emission tests. The Department, in consultation with the DMV, views
the RG240 test as a potential alternative exhaust emission test for the
PICs should the EPA approve its use after it completes its development
and evaluation of the procedure. The Department will continue to
monitor the progress of the RG240 test and make a determination on
its use as part of New Jersey’s enhanced I/M program at a later date.
Should the Department determine to approve this test for use by the
PICs, it will amend N.J.A.C. 7:27-15 and 7:27B-4 accordingly. See SAE
Technical Paper Series, “IM240 Repair Verification: An Inexpensive
Dynamometer Method” by Jan B. Mickelsen and William B. Clemmens
of the U.S. Environmental Protection Agency, February 28-March 3,
1994.

Fleet vehicles, defined by the EPA as vehicles that are part of a fleet
of 10 or more vehicles, may be inspected on-site by the fleet owner for
the first two inspection cycles (that is, years two and four), should the
fleet owner choose to obtain a license from the DMV to operate as
a PIC. In so doing, the fleet owner will be subject to the same require-
ments as any other PIC. However, as with all other vehicles subject to
inspection in the State, a fleet vehicle must be inspected at a test-only
facility on its third and all subsequent inspection cycles. As an alternative,
fleet vehicles may be inspected by an outside contractor hired by the
fleet owner to perform inspections. The contractor will be considered
by the State as equivalent to a test-only facility. Thus, a fleet vehicle
may be inspected by the contractor for all of its inspection cycles.

(CITE 26 NJ.R. 3262)
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5. Emissfon Standards: The new standards for HC, CO and NO, are
set forth at N.J.A.C. 7:27-15.6(b)1 through (b)3 (Tables 1, 2, 3 and 4).
Table 1 contains the standards for the idle test. Table 2 contains the
standards for the 2500 RPM test, which is used in conjunction with the
ASMS015 test. Table 3 contains the standards for the ASM5015 exhaust
emission test. Table 4 contains the standards for the IM240 exhaust
emission test. Finally, N.JA.C. 7:27-15.6(b)4 (Appendix II) sets forth
the standards for the “fast-pass/fast-fail” IM240 exhaust emission test.

1994 and later vehicles meeting the Federal Tier I vehicle standards
will be subject to standards more stringent than the standards for
pre-1994 non-Tier I vehicles. Tier I vehicles are those meeting Tier 1
standards, that is, those standards prescribed at 42 U.S.C.A. §7521(g)
for model years 1994 and later LDGTls, and LDGVs.

6. Emission control device inspection: Visual inspection of the
catalytic converter on all vehicles subject to an inspection at a test-and-
repair facility.

7. Evaporative system function checks:

a. Evaporative system integrity (pressure) test to check for leaks in
the hoses or connectors on all applicable vehicles (see chart under item
4 above); and

b. Evaporative system functional (purge) test to check for proper
evaporative canister purging on all applicable vehicles (see chart under
item 4 above).

¢. The Department is proposing two pressure tests and two purge tests.
These tests are considered equivalent by the EPA and thus can be used
interchangeably.

8. Stringency: Thirty percent of pre-1981 model year vehicles witl fail
the initial emissions test.

9. Waiver rate: The program modelling assumes that no more than
three percent of all vehicles failing inspection will be exempted, for an
inspection cycle, from meeting the inspection requirements by means of
a cost waiver.

10. Compliance rate: At least 96 percent of all vehicles subject to
inspection will be inspected. Those vehicles not receiving a waiver or
that are not inspected shall be denied vehicle registration renewal.

11. Evaluation date: The Department will demonstrate that the
emission reductions obtained by the enhanced I/M program meet or
exceed those of the performance standard by the year 2000 for HC and
NO, and by the year 2001 for CO, and on each applicable milestone
and attainment deadline, thereafter.

12. On-road testing: The program will include on-road testing of at
least 20,000 vehicles as a supplement to the biennial inspection program.
The on-road test will be the idle test as set forth at N.J.A.C. 7:27B-4.5.
Standards for this test are set forth at N.J.A.C. 7:27-15.6 in Table 1.
State or municipal police, depending on jurisdiction, will randomly pull
over vehicles and DMV personnel will perform the inspection. In ad-
dition, the Department has reserved a subsection for remote sensing at
N.J.A.C. 7:27-15.5(g) and is considering the use of this technology as
a possible on-road screening tool.

13. Evaluation testing: To provide a quantitative “rate of progress”
measure, the program will include the testing of no less than 0.1 percent
of the vehicle population (that is, approximately 5,000 vehicles per year)
using two complete IM240 tests.

14. On-board diagnostics (OBD): (Reserved). As discussed previously
in the description of the OBD component of the EPA’s performance
standard, the Department will propose an amendment to its enhanced
I/M rules to provide for OBD inspection after EPA finalizes its OBD
rulemaking.

It has been the goal of the Department, in conjunction with the DMV,
to design an enhanced I/M program that will maximize air quality benefit
while minimizing adverse economic impact and consumer inconvenience.
To ensure that program costs remain reasonable and that consumers
are not unduly inconvenienced, the State has focused on a program
design that will yield a throughput of at least 15 vehicles per hour in
a biennial inspection program. However, while the EPA has assured the
State that the “fast- pass/fast-fail” IM240 exhaust test can achieve this
goal, the DMV’s IM240 demonstration lane in Wayne, New Jersey has
yet to achieve this throughput.

In order to achieve the EPA’s performance standard, New Jersey will
implement the “fast-pass/fast-fail” IM240 exhaust test at its centralized
test-only facilities. The EPA has agreed to a program design which would
allow test-only facilities to “switch” to the ASM5015/2500 RPM exhaust
emission test under certain specified conditions for a limited time period
(described below) would meet the performance standard and, therefore,
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could be part of an approvable enhanced I/M SIP revision. This “switch”
is designed and proposed only as a contingency measure should the
projected throughput not be achieved and excessive waiting lines result.

A test-only facility will be permitted to “switch” to performing the
ASM5015/2500 RPM exhaust emissions test in place of the “fast-pass/
fast-fail” IM240 test if certain conditions exist. These conditions include
assessment of customer waiting time, throughput, and the inspection
station’s hours of operation. The “switch” to the ASMS5015/2500 RPM
test will be permitted daily on a station-by-station basis. Once waiting
time decreases to an acceptable level the station would be required to
resume performing the “fast-pass/fast-fail” IM240 test procedure. In any
event, all test-only inspection stations will begin each new business day
by performing the “fast-pass/fast-fail” IM240 test procedure. Under
certain conditions, this “switch” could be used more than once on any
day at any given inspection station.

Anticipating that any developmental or start-up problems will be
resolved by December 31, 1996, the Department’s proposed rule provides
that, as of January 1, 1997, inspection stations will no longer have the
option of using the “switch” mechanism. However, the State will be
conducting a study beginning no later than January 1, 1996 and conclud-
ing by July 1, 1996 to fully assess the performance of the IM240 exhaust
emission test under “real-life” conditions. In the event that this study,
which may also incorporate the findings from other states’ research,
determines that there are significant problems with the IM240 exhaust
emission test, the State may wish to continue to make use of the “switch”
mechanism after this date. In that case, the Department will propose
a SIP revision and amendments to these rules. The “switch” mechanism
is contained in proposed N.J.A.C. 7:27-15.5(h).

The ASMS5015/2500 RPM exhaust test coupled with either set of
evaporative pressure tests yields a significantly higher inspection lane
throughput in comparison with the IM240, as demonstrated by the
Wayne demonstration inspection lane. The DMV intends to design the
new enhanced I/M program on the basis of a 15 vehicle per hour
throughput. The provision of the “switch” mechanism will allow the State
to attain or exceed this prescribed throughput, thus resulting in a cost
savings from not having to construct additional inspection lanes. In
addition, since the test-only facilities, if required to “switch,” would
perform the ASM5015/2500 RPM test on the same equipment used to
performed the IM240 test, no significant capital costs will be needed
to implement the “switch” mechanism. For more information on the
capital and operational costs of this proposal, see the Economic Impact
statement below.

This proposal is part of New Jersey’s continually evolving com-
prehensive program to control motor vehicle emissions. Other compo-
nents of the Statewide motor vehicle emission control plan include tighter
new car standards, the use of cleaner fuels, including the Department’s
demonstration of alternatively-fueled vehicles, and the Department of
Transportation’s efforts to reduce motor vehicle use.

The specific provisions of the proposal are discussed in more detail
below. It should be noted that, in drafting this proposal, the Department
has made extensive modifications to the structure of N.J.A.C. 7:27-15
and 7:27B-4 including the redesignation and retitling of various sections
within each subchapter. These structural modifications were made to
ensure consistency and ease of interpretation of these subchapters.

Changes to NJ.A.C. 7:27-15
NJA.C. 7:27-15.1 Definitions

N.J.A.C. 7:27-15.1 defines terms used in subchapter 15. Certain defini-
tions were updated to be consistent with the CAA and the new test
procedures being proposed by the Department.

The definition of “approved exhaust gas analytical system” has been
deleted and replaced with a new definition of “motor vehicle emission
testing equipment,” to encompass equipment used in the enhanced I/
M program.

The definition of “carbon monoxide (CO)” has been modified to
correct a typographical error.

The definition of “gasoline-fueled motor vehicle” is being deleted. The
Department defines “gasoline-fueled” and “motor vehicle”; thus the
definition is unnecessary.

The definition of “heavy-duty motor vehicle” has been replaced with
a definition of “heavy-duty gasoline-fueled vehicle,” which is defined as
a vehicle with a gross vehicle weight rating in excess of 8,500 pounds.
The substitution of this term in the Department’s rules is consistent with
the EPA’s rules.
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The term “light-duty motor vehicle” has been deleted, as this vehicle
class is encompassed by “light-duty gasoline-fueled vehicle,” which
replaces it. The substitution of this term in the Department’s rules is
consistent with the EPA’s rules.

The definition of “model year of vehicle” has been modified to remove
the phrase “of vehicle” from the term and to clarify it.

The definition of “new motor vehicle” was changed to reflect the fact
that motor vehicles are not registered prior to delivery in this State. Thus
the clause “registered in New Jersey” was deleted from the definition.

The definition of “person’ has been changed to include any individual
or entity, without limitation, and to specifically include Federal and
foreign entities, to broaden and clarify the definition.

The Department is proposing the following new definitions:

The definition of “air contaminant” is added to make references to
pollutants uniform within this rule and for consistency with the Depart-
ment’s other rules.

The definition of “CARB,” which refers to the California Air Resource
Board, is added for the editorial convenience of referring to this agency
by its initials.

The term “certified configuration” is added to define EPA-certified
and California-certified vehicle designs as follows: for LDGVs and
LDGTs, a vehicle-engine-chassis design and for HDGVs, an engine
design. This term applies only to vehicles of model years 1968 and later
certified by the EPA and vehicles of model years 1966 and later certified
by CARB. Prior to these model years, the EPA and CARB did not certify
motor vehicle configurations and thus the configuration of any vehicle
prior to these model years is not regulated.

The definition of “Consumer Price Index (CPI)” is added to clarify
the methodology by which the Department wili determine the minimum
cost expenditure for issuance of a cost waiver under N.J.A.C. 7:27-15.10.

As an associated change to “certified configuration,” the term “ele-
ment of design” is added to describe any automotive part or system
associated with a vehicle’s certified configuration that affects any EPA
or California-regulated emissions. The amendments to subchapter 15
relating to anti-tampering provisions necessitate the addition of these
definitions. )

The definition of “EPA,” which refers to the United States En-
vironmental Protection Agency, is added for the editorial convenience
of referring to this agency by its initials.

The term “EPA Memorandum 1A” is defined because it is used in
the proposed changes at N.J.A.C. 7:27-15.7. use of the term clarifies
which types of vehicle modifications do not constitute motor vehicle
tampering,

The Department has defined “g/mi,” which stands for grams per mile,
to indicate the quantity of a given air contaminant.

The Department has defined “gasoline-fueled” to encompass alterna-
tive fuels in addition to gasoline.

The Department has defined “gross vehicle weight rating (GVWR)”
to delineate vehicle classes for which it has established different emission
standards. It is defined as the value specified by the manufacturer for
the loaded weight of a single or combination vehicle.

The Department is proposing to add and define the following terms
which are used in the proposed amendments to classify vehicles by form
and function in order to determine the tests to which vehicles would
be subject:

“Light-duty gasoline-fueled vehicle” or “LDGV,” which is defined as
a passenger car or passenger car derivative with a GVWR of 8,500
pounds or less; and

“Light-duty gasoline-fueled truck” or “LDGT,” which is defined as
a motor vehicle with a GVWR of 8,500 pounds or less with a vehicle
curb weight of 6000 pounds or less and a basic frontal area of 45 square
feet or less, designed for the transportation of property or for the
transportation of persons numbering more than 12 or available with
special features enabling off-street or off-highway operation.

LDGTSs have been categorized to reflect the applicability of different
test types and “fast-pass/fast-fail” standards, as follows:

“Light-duty gasoline-fueled truck 1” or “LDGT1,” which is defined
as a light-duty gasoline-fueled truck with a GVWR of 6,000 pounds or
less; and

“Light-duty gasoline-fueled truck 2” or “LDGT?2,” which means a
light-duty gasoline-fueled truck with a GVWR of more than 6,000
pounds.

The Department has added a definition of “loaded vehicle weight
(LVW)” to delineate between standards applied to LDGTs in Table 4
at NJA.C. 7:27-15.6 for the IM240 exhaust emission test procedure.

(CITE 26 N.J.R. 3263)
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The Department has added a definition of “motor vehicle emission
testing equipment.” This term is needed to distinguish it from current
analytical equipment, which it replaces, to implement the enhanced I/
M program. The Department anticipates proposing new equipment
specifications later this year for equipment that is approvable by both
the EPA and the Department. These specifications will be found at a
new Appendix 7 to NJ.A.C. 7:27B, which the Department reserves at
this time.

The Department has defined “oxides of nitrogen (NO,)” because the
proposed enhanced I/M program will, in addition to testing for HCs and
CO, test for the excessive emission of NO,.

The term “professional repair technician” is added to identify those
individuals who are authorized to perform emission-related repairs which
may qualify for a cost waiver (see N.J.A.C. 7:27- 15.10(d)).

“Quasi-public property” is added to extend the applicability of certain
prohibitions contained in subchapter 15 to areas that are privately owned
yet which are publicly accessible to motor vehicles.

“RPM,” which means revolutions per minute, is added to describe
the engine speed at which the 2,500 RPM test is performed.

“Tier 1 Standards” is added to differentiate among vehicle types in
setting the “fast-pass/fast-fail” standards for the IM240 exhaust emission
test.

The Department has added a definition of “vehicle curb weight”
because it is used in the definition of “light-duty gasoline-fueled truck”.

NJ.A.C. 7:27-15.2 Applicability

The Department is adding this section to clarify which vehicle types
are regulated under this subchapter. Also included within this section
are specific vehicle types which are exempt from this subchapter.

NJA.C. 7:27-15.3 General public highway standard

The Department is proposing to update the public highway standard
currently found at NJ.A.C. 7:27-15.2. In addition to regulating the
emission of HC and CO on any road, street or highway of the State
or any public or quasi-public property in the State, the Department is
proposing to also regulate the emission of NO,. This proposed change
would make the emission standards referenced by the highway standard
consistent with those proposed for the enhanced I/M program. The new
standards for HC, CO and NO, are set forth at N.J.A.C. 7:27-15.6(b)1
through 3 (and Tables 1, 2, 3 and 4 thereunder) and NJ.A.C.
7:27-15.6(b)4 (and Appendix IT).

The Department has added a subsection at N.J.A.C. 7:27-15.3(c) that
prohibits the operation of a motor vehicle on any public highway unless
all motor vehicle inspection testing requirements at N.J.A.C. 7:27-15.5
are met.

Also, the Department has added a subsection at N.J.A.C. 7:27-15.3(d)
that prohibits the operation of vehicles not in a certified configuration
for vehicle model years 1968 and later (certified by the EPA) and for
vehicle model years 1966 and later (certified by CARB). Prior to these
model years, the EPA and CARB did not certify motor vehicle configura-
tions and thus the configuration of any vehicle prior to these model years
is not regulated.

NJ.A.C. 7:27-15.4 New motor vehicle dealer inspections

The reference to inspection standards contained in this section is
changed from N.J.A.C. 7:27-15.4(b) to N.J.A.C. 7:27-15.6(b). This change
reflects the recodification of N.J.A.C. 7:27-15.4 to 7:27-15.6.

NJA.C. 7:27-15.5 Motor vehicle inspection testing

The Department is proposing a new rule at NJA.C. 7:27-155 to
explain which test procedures constitute a motor vehicle inspection and
which vehicle types and model years are subject to each test procedure.
The section consolidates the various motor vehicle inspection testing
requirements.

N.J.A.C. 7:27-15.5(a) requires that all motor vehicles subject to inspec-
tion shall be periodically inspected in accordance with the section.
N.J.A.C. 7:27-15.5(b) specifies that in order for a mator vehicle to pass
inspection it must pass all of the tests that constitute the inspection.

N.J.A.C. 7:27-15.5(c) provides that all motor vehicles must be in-
spected by a test-only inspection facility, with two exceptions. LDGVs,
LDGTs and HDGVs which are less than five model years old may be
inspected at a PIC licensed by the DMV. Motor vehicles which are part
of a fleet and which are less than five model years old may be self-
inspected by the fleet operator, so long as said operator obtains a PIC
license from the DMV. As an alternative, fleet vehicles may be inspected
by an outside contractor hired by the fleet owner to perform inspections.

(CITE 26 N.J.R. 3264)
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The contractor will be considered by the State as equivalent to a test-
only facility. Thus, a fleet vehicle may be inspected by the contractor
for all of its inspection cycles.

The frequency with which a motor vehicle must be inspected is set
forth at N.J.A.C, 7:27-15.5(d). The enhanced I/M program in New Jersey
will be on a biennial basis, that is, each vehicle will be inspected every
two years. For more information concerning inspection frequency, see
the DMV’s pre-proposal of N.J.A.C. 13:20-43.2 at 25 N.J.R, 3418(a),
August 2, 1993,

N.JA.C. 7:27-15.5(e) specifies that a motor vehicle inspection must
consist of the following: (1) a visible smoke test; (2) an exhaust emission
test; (3) a catalytic converter check on those vehicles subject to inspection
at a test-and-repair facility; (4) an evaporative pressure test on post-1974
LDGVs, LDGTI1s and LDGT2s; (5) an evaporative purge test on
post-1974 LDGVs, LDGT1s and LDGT2s; and (6) proof that all
emissions recall repairs have been performed.

N.JAC. 7:27-15.5(f) outlines on-road testing requirements as (1) a
visible smoke test; and (2) an idle test. The Department has reserved
N.J.A.C. 7:27-15.5(g) for the possible use of remote sensing techniques.

All motor vehicles are required to have an exhaust emission test.
N.J.A.C. 7:27-15.5(h) establishes which exhaust test a vehicle must under-
go, depending upon factors such as vehicle model year and vehicle type,
at which stage of implementation of the enhanced I'M program the
vehicle is inspected, and whether the vehicle is inspected at a test-only
or a test-and-repair facility. Based on these factors, a vehicle will undergo
one of the following exhaust tests: (1) the idle test, (2) the ASM5015/
2500 RPM test, (3) the IM240, or (4) the “fast-pass/fast-fail” IM240.
For a detailed discussion of the nature and applicability of these exhaust
tests, see the chart in the Summary section above.

The EPA’s rules at 40 CFR §51.353(c) require that 0.1 percent of
the vehicle population subject to inspection in a given year be evaluated
using a full 240 second IM240 exhaust test. The testing of this represen-
tative, randomly selected set of vehicles will be used as an evaluation
tool for the new enhanced I/M program. Accordingly, the Department
is proposing to add this testing requirement at N.J.A.C. 7:27-15.5(i),
providing that those vehicles subject to evaluation testing shall receive
an IM240 test, performed in accordance with the procedures specified
at NJA.C. 7:27B-4.7(d), in addition to the testing requirements at
NJ.AC. 7:27-155.

N.J.AC. 7:27-15.5(j) specifies the requirements for the reinspection
of a motor vehicle.

NJA.C. 7:27.15.6 Motor vehicle inspection standards

The Department is proposing several changes to the inspection stan-
dards set forth at NJ.A.C. 7:27-15.6 to be consistent with the new
inspection procedures. N.J.A.C. 7:27-15.6(b)1, 2, 3 and 4 are added to
specify where the standards may be found for each exhaust emission
test procedure. Regulatory Appendix 1 and Tables 2, 3 and 4 contain
the new standards. In addition, the Department is reserving standards
within Tables 2, 3, and 4 to be used for vehicles powered by a fuel other
than gasoline. The Department has reserved these standards in an effort
to address the issue of possible false failures of alternatively-fueled
vehicles. The standards being proposed by the Department are designed
for total HC measurement. Some alternatively-fueled vehicles emit large
quantities of the HC methane, which is an inert compound relatively
harmiess to the environment. However, if tested using the proposed
standards, these alternatively-fueled vehicles may mistakenly be iden-
tified as high emitters and, consequently, fail the exhaust test. As such,
the Department is reserving standards for alternatively-fueled vehicles
until standards designed for non- methane HC measurement are de-
veloped.

Table 4 at NJA.C. 7:27-15.6(b) contains the standards to be used
with the IM240 exhaust emission test. The new emission standards for
the proposed IM240 exhaust emission test are to be phased-in in two
stages. The first set of standards is effective from January 1, 1995 until
December 31, 1997, after which the second set of more stringent stan-
dards becomes effective. The delayed implementation of more stringent
standards should serve to reduce the anticipated high initial failure rate
during the phase-in period.

Appendix II sets forth the “fast-pass/fast-fail” standards developed by
the EPA to be used when performing a “fast-pass/fast-fail” IM240
exhaust emission test. To date, the EPA has developed and made
available to the Department the interim “fast- pass/fast-fail” standards
(to be used from January 1, 1995 through December 31, 1997) for the
following categories of vehicles: LDGVs, for model years 1983-1990;
LDGVs, model years 1991-1995, not including 1994 and 1995 vehicles
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certified to Tier 1 standards; and LDGVs, model years 1994-1995
certified to Tier 1 standards and all 1996 and newer vehicles. EPA has
also developed and made available to the Department the final “fast-
pass/fast-fail” standards (to be used from January 1, 1998 and forward)
for LDGVs, for model years 1983-1995, not including 1994 and 1995
vehicles certified to Tier 1 standards. Emission standards for those
vehicle classes which have not been provided by the EPA shall be
determined in accordance with the methodology used by the EPA and
set forth at Appendix II. For any given vehicle type or model year, the
“fast-pass/fast-fail” IM240 standards will be functionally equivalent to,
and not more stringent than, those standards for the full IM240 test
set forth in Table 4 at N.J.A.C. 7:27-15.6.

The use of the “fast-pass/fast-fail” algorithm allows a vehicle to pass
or fail the exhaust emissions test without completing the full 240 second
driving cycle if the vehicle exhibits emissions levels such that the vehicle
would clearly pass or fail the full IM240 exhaust emission test. Otherwise,
the test is run for the entire 240 second duration to determine whether
the vehicle passes or fails. The Department has included in Appendix
11 to these rules, and incorporated therein by reference, the algorithm
distributed by the EPA.

The standards to be used in performing the ASM5015 exhaust emission
test are contained in Table 3 of NJ.A.C. 7:27-15.6(b). There are both
interim and final standards for use with the ASM5015 test. The interim
standards will be used from January 1, 1995 through December 31, 1997,
at which time the final standards become effective. However, in order
for a vehicle to pass this emission test, it must also meet the specified
standards for the 2500 RPM test, as set forth in Table 2.

New provisions at N.J.A.C. 7:27-15.6(d), (e) and (f) account for the
appropriate inspection of vehicles in which the engine or fuel type has
been changed and for vehicles that are manufactured or modified to
operate on more than one fuel type.

NJ.A.C.7:27-15.7 Prohibition of tampering with emission control
apparatus

The Department is proposing amendments at N.J.A.C. 7:27-15.7 which
prohibit any changes to a vehicle’s certified configuration or element
of design and the operation of such a modified vehicle on any road,
street or highway of the State or any public or quasi-public property
in the State. The Department would allow those modifications which
are made in accordance with the EPA Memorandum 1A or approved
by CARB executive order. Memorandum IA and a CARB executive
order are the only two sources authorized by the Federal government
to allow changes to a motor vehicle’s certified configuration.

The amendment would prohibit the offering for sale or lease of any
vehicle which has been tampered with, that is, in which any element
of design has been disconnected, detached, deactivated, or in any other
way rendered altered or modified from the design of the original vehicle
manufacturer. The expansion of the prohibition to offers for sale and
offers for lease addresses the enforcement problem the Department has
experienced under the current rule, which prohibits only the actual sale
of a tampered vehicle.

To further discourage tampering with an element of design, the De-
partment is also proposing to prohibit the sale and offering for sale of
components that are not designed to duplicate the function and
performance of the original element of design unless these components
are sold by the original vehicle manufacturer or are approved by CARB
executive order as identical replacement parts. See CAA 203(a)(3)(B).

The intent of the provisions at N.J.A.C. 7:27-15.7 is solely to prohibit
any modification to a motor vehicle which would increase its emissions
and consequently, negatively affect air quality. It is not the intention
of the Department to have this section apply to modifications which do
not affect vehicle emissions.

NJA.C. 7:27-158 Idle standard

The Department’s current idle standard, set forth at NJA.C.
7:27-15.6, prohibits the idling of a gasoline-fueled motor vehicle for more
than three consecutive minutes if the vehicle is not in motion, with two
exceptions. The first exception allows an extended warm-up period of
30 consecutive minutes for vehicles operating on private property or at
their permanent place of business; the second allows a warm-up period
of 15 consecutive minutes for vehicles which have had their engines
stopped for three or more hours. Since whatever convenience these
exceptions might have originally provided is now far outweighed by the
need to reduce unnecessary emissions, the Department is eliminating
them from the idle standard proposed for amendment at NJ.A.C.
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7:27-15.8. The Department is proposing no madifications to the
provisions currently found under NJ.A.C. 7:27-15.6(b), which identify
specific exemptions to the idle standard.

NJ.A.C. 7:27-15.9 Non-interference with the motor vehicle codes

The Department is proposing to eliminate the exception from appli-
cability of this subchapter for vehicles with an engine displacement of
less than 50 cubic inches (819 cubic centimeters) currently found at
N.J.A.C. 7:27-15.7. The EPA’s final rule on I/M program requirements
does not permit the exception of these vehicles; they set no minimum
weight or engine size limitation. The exception for motorcycles has been
moved to NJA.C. 7:27-15.2 Applicability. NJ.A.C. 7:27-15.7, as
proposed for recodification to NJA.C. 7:27-159, will contain,
unmodified, the provision currently found at N.J.A.C. 7:27-15.7(b).

NJ.A.C. 7:27-15.8 Variances

The Department is proposing to eliminate the current provision at
NJ.A.C. 7:27-15.8, under which the Commissioner of the Department
or the Director of the DMV may prescribe alternative emission inspec-
tion standards for vehicles deemed incapable of complying with the
provisions of N.J.A.C. 7:27-15.4(b) (recodified, with changes, to N.J.A.C.
7:27-15.6(b)). The provision is inconsistent with EPA guidance at 40 CFR
51.360(b). The Department believes that the new rule on waivers,
proposed at N.J.A.C. 7:27-15.10, will achieve the same end as the vari-
ance in a less subjective manner.

NJ.A.C. 7:27-15.10 Cost waiver

The Department is proposing a new section to establish criteria which
would allow a motorist, under limited circumstances, to be relieved from
the Department’s inspection requirements set forth at N.JA.C. 7:27-15.5
and from the DMV’s inspection requirements set forth at Title 39 and
N.J.A.C. 13:20-43.2. The Department’s rule establishes a cost waiver. The
Department believes that the proposed waiver option will sufficiently
mitigate inconvenience and economic hardship to the motorist without
significantly decreasing the emission reductions expected to be gained
by the enhanced I/M program.

For most vehicles, the cost of repairs needed to pass the emissions
tests will not be excessive and will be significantly offset by the reduction
in fuel consumption that is associated with repairs to malfunctioning
emission control systems. However, the Department recognizes that for
some vehicles the cost of repairs may not be cost effective; in some cases
the cost of repair may exceed the value of the vehicle.

To address these concerns, consistent with the requirements
established by the EPA at 40 CFR 51.360, the Department is proposing
a cost waiver. After meeting certain criteria, a motorist who has spent
a minimum of $450.00 on emission-related repairs to bring a failed
vehicle into conformance could apply for a cost waiver, which would be
effective until the vehicle is next due for inspection. This process would
have to be repeated for any inspection cycle where the vehicle fails the
emission test, repairs exceed $450.00, and the motorist again desires a
single test cycle waiver for repair costs in excess of $450.00. The $450.00
minimum expenditure will be adjusted in January of each year by the
percentage, if any, by which the Consumer Price Index (CPI) for the
preceding year differs from the CPI for 1989. See proposed N.J.A.C.
7:27-15.10(¢). The CPI figure for 1989 is 124.0. The most current CPI
figure to date is 143.2 for the year 1993. The most recent CPI figure
is the calculated average of the CPIs over the 12-month period beginning
August 1992 and ending August 1993, as specified in the EPA’s final
rule on I/M program requirements. For example, if the enhanced I/'M
program was in effect now, the minimum expenditure in 1994 to qualify
for a cost waiver would be $519.68.

An applicant for a cost waiver will be required to provide documenta-
tion indicating that any available emission-related warranty coverage has
been used or that watranty coverage for needed repairs has been denied
by the manufacturer or authorized dealer before the waiver can be
issued.

The EPA’s rules at 40 CFR §51.360(d)(1) require that the SIP include
a maximum waiver rate expressed as a percentage of initially failed
vehicles, which will be used for estimating emission reduction benefits
in the modelling analysis. For an enhanced I/'M program, the EPA
suggests that this waiver rate be three percent. New Jersey has accepted
the EPA’s suggested waiver rate and, thus, the number of waivers issued
by the State in a given calendar year will not exceed three percent of
the total number of vehicles that fail initial inspection. If New Jersey
exceeds this three percent waiver rate, the State will lose emission credit
for the enhanced I/M program towards its attainment goal and will have
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to take corrective action to make up for the loss. This might result in
the implementation of additional emission reduction strategies. However,
the State believes that exceedance of the three percent waiver rate is
unlikely.

During its two previous proposals, the Department had requested
comment on the issuance of waivers. To date, no comments on a waiver
program have been received by the Department. The Department is
again soliciting comment on the issuance of waivers and encourages the
public to submit recommendations on waiver types and methodologies.

Changes to NJ.A.C. 7:27A

NJ.A.C. 7:27A-3.10  Civil administrative penalties for violations of rules
adopted pursuant to the Act

The Depariment is proposing to amend the N.J.A.C. 7:27A-3.10(e)15
civil administrative penalty schedule for violations of N.J.A.C. 7:27-15.
Several new provisions and amendments of the existing penalty
provisions are described below.

The Department is proposing amendments at N.JA.C.
7:27A-3.10(e)15 to establish penalties for the violation of proposed
N.J.A.C. 7:27-15.3(d), which prohibits the operation on any road, street
or highway of the State or any public or quasi-public property in the
State of any motor vehicle that is not of a certified configuration for
specific model years.

The penalties for N.JA.C. 7:27-15.3(d) are the same as those for
N.J.A.C. 7:27-15.7(a)2, which are the penalties for driving a tampered
vehicle. The emissions generated by driving a motor vehicle in a non-
certified configuration would be similar to those generated by driving
a tampered vehicle. The Department determined that the environmental
degradation caused by these two activities would be similar and thus,
the penalties are also identical.

The Department is also proposing amendments at NJ.A.C. 7:27A-3.10
to establish penalties for the violation of proposed N.J.A.C. 7:27-15.7(a)3,
which prohibits Jeasing or offering for sale or lease a tampered vehicle,
that is, a vehicle with a certified configuration in which any element of
design has been disconnected, detached, deactivated, or in any other way
altered or modified from the design of the original vehicle manufacturer.
These penalties are identical to those imposed under the current rules
for the sale of vehicles with tampered emission control devices.

The penalties for violations of N.J.A.C. 7:27-15.7(a)3 distinguish be-
tween an owner of four or fewer vehicles and an owner of five or more
vehicles (for example, a fleet owner). This distinction was made to be
consistent with the penalties imposed for violations of the provisions of
NJ.A.C. 7:27-15.7(a)1. When the penalties at NJ.A.C. 7:27A-3.10(e)15
were originally developed, individuals typically owned two vehicles or
less. Currently, individual vehicle ownership exceeds, on average, three
vehicles. Therefore, the number of vehicles owned by one person was
changed at NJ.A.C. 7:27A-3.10(¢)15 to more accurately reflect the
individual ownership of multiple vehicles. This ensures that an individual
who owns multiple vehicles is not mistakenly assessed a penalty more
appropriate for a fleet owner or motor vehicle dealership. The penalties
for fleet vehicles are more severe due to the greater contribution of their
emissions to the degradation of air quality.

Finally, the Department is proposing amendments at N.J.A.C.
7:27A-3.10 to establish penalties for the violation of proposed N.J.A.C.
7:27-15.7(a)4, which prohibits the sale or offering for sale of emission
control defeat devices. The sale of a device or component that is not
designed to duplicate the function and performance of any element of
design installed in a vehicle with a certified configuration by the original
vehicle manufacturer has the same potential for causing increased
emissions and environmenta) degradation as the sale or lease of a
tampered vehicle. Since the effects of the two kinds of violations are
virtually indistinguishable, the Department is proposing penalties for
violations of N.J.A.C. 7:27-15.7(a)4 equal to those already established
for violations of N.JLA.C. 7:27-15.7(a)3 for owners of more than four
vehicles. The inclusion of these penalties requires modification of the
introductory language at N.J.A.C. 7:27A-3.10(e)15 to make clear that
the civil administrative penalty amounts for each violation of N.J.A.C.
7:27-15.7(a)4 will be imposed per device or per component.

The proposed new penalties are intended to ensure compliance with
the proposed new and amended sections of N.J.A.C. 7:27-15. The
penalties for violations of proposed new N.J.A.C. 7:27-15.3(d) and
proposed amended NJ.A.C. 7:27-15.7(a)l, 15.7(a)2, 15.7(a)3, and
15.7(a)4 are consistent with penalties for violations of similar require-
ments in N.J.A.C. 7:27-15. In establishing the proposed penalty amounts,
the Department has applied the following criteria:
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1. The potential or actual health and environmental impacts of the
violation, including the characteristics and quantity of the air contami-
nants regulated, the magnitude of the areas affected and the air quality
of the area affected;

2. The deterrent value of the penalty and whether the proposed
penalty amounts are appropriate to ensure compliance with N.J.A.C.
7:27-15; and

3. Consistency with penalties in N.JA.C. 7:27A-3.10 for violations of
other comparable rules in NJ.A.C. 7:27.

Changes to NJ.A.C. 7:27B-4

NJA.C. 7:27B-4.1 Definitions

N.J.A.C. 7:27B-4.1 defines terms used in subchapter 4, which contains
the rules regarding testing procedures for motor vehicle emissions. Cer-
tain definitions are being updated to be consistent with the CAA and
with the new test procedures being proposed by the Department.

The term “chassis dynamometer” is modified to include
“dynamometer” and the definition is modified to correct a typographical
eITOT.

The term “diesel-powered motor vehicle” is replaced with “heavy-duty
diesel vehicle (HDDV),” The new definition specifies a minimum weight
in excess of 8,500 pounds and reflects the vehicle’s use of diesel oil as
its fuel.

The definition of “gasoline-fueled motor vehicle” is being deleted. The
Department defines “gasoline-fueled” and “motor vehicle”; thus the
definition is unnecessary.

The term “heavy-duty motor vehicle” is replaced with “heavy-duty
gasoline-fueled vehicle,” which is defined as a vehicle with a gross vehicle
weight rating in excess of 8,500 pounds. The substitution of this term
in the Department’s rules is consistent with the EPA’s rules.

The definition of “light-duty motor vehicle” has been deleted, as it
has been in subchapter 15. This vehicle class is encompassed by the new
definition of “light-duty gasoline-fueled vehicle.” The substitution of this
term in the Department’s rules is consistent with the EPA’s rules.

The Department is also proposing to add definitions consistent with
the proposed enhanced I/M testing procedures.

The definition of “EPA,” which refers to the United States En-
vironmental Protection Agency, is added for the editorial convenience
of referring to this agency by its initials.

The Department has defined “gasoline-fueled” to encompass alterna-
tive fuels in addition to gasoline.

The Department has defined “gross vehicle weight rating (GVWR)”
to delineate vehicle classes for which it has established different emission
standards, It is defined as the value specified by the manufacturer for
the loaded weight of a single or combination vehicle.

The terms “inertia weight” and “vehicle curb weight” are added in
order to describe the calculation of the dynamometer load used for the
proposed emission tests. “Vehicle curb weight” is the actual weight of
the vehicle in operational status; “inertia weight” is defined as the vehicle
curb weight plus 300 pounds.

As in subchapter 15, the Department is proposing to add and define
the following terms which are used in the proposed amendments to
classify vehicles by form and function in order to determine the tests
to which vehicles would be subjected:

“Light-duty gasoline-fueled vehicle” or “LDGV,” which is defined as
a passenger car or passenger car derivative with a GVWR of 8,500
pounds or less; and

“Light-duty gasoline-fueled truck” or “LDGT,” which is defined as
a motor vehicle with a GVWR of 8,500 pounds or less with a vehicle
curb weight of 6,000 pounds or less and a basic frontal area of 45 square
feet or less, designed for the transportation of property, or for the
transportation of persons numbering more than 12, or with the avail-
ability of special features enabling off-street or off-highway operation.

LDGTs have been categorized to reflect the applicability of different
test types and “fast-pass/fast-fail” standards, as follows:

“Light-duty gasoline-fueled truck 1” or “LDGT1,” which is defined
as a light-duty gasoline-fueled truck with a GVWR of 6,000 pounds or
less; and

“Light-duty gasoline-fueled truck 2” or “LDGT2,” which means a
light-duty gasoline-fueled vehicle with a GVWR of more than 6,000
pounds.

As in subchapter 15, the Department has added a definition of “motor
vehicle emission testing equipment.” This term is needed to distinguish
new equipment from current analytical equipment which will be replaced
when the enhanced I/M program is implemented. The Department
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anticipates proposing new specifications later this year for equipment
that is approvable by both the EPA and the Department. These specifica-
tions will be found at a new Appendix 7 to N.J.A.C. 7:27B, which the
Department reserves at this time.

“Tier I Standards” is added, as it is in subchapter 15, to differentiate
among vehicle types in setting the “fast-pass/fast-fail” standards for the
IM240 exhaust emission test.

NJ.A.C. 7:27B-4.5 Procedures for the visible smoke test and the idle
test
The Department is not proposing any substantive changes to the
existing smoke test described at NJ.A.C. 7:27B-4.5(a) or the existing
idle test described at N.JLA.C. 7:27B-4.5(b). However, the Department
is proposing structural modifications and updates to standard references
within this section.

NJ.A.C. 7:27B4.6 Procedure for the ASM5015 test and the 2500 RPM
test

The Department is proposing to add a new exhaust emission test
procedure, the ASM5015 test coupled with the 2500 RPM test. The
ASMS5015 exhaust emission test procedure consists of a steady-state
loaded mode test followed by a 2500 RPM, high idle test. The Depart-
ment believes that this combination of tests yields a better overall
correlation with the FTP than either test alone. The ASM5015 test
involves operation of the vehicle on a dynamometer at a constant speed
of 15 MPH under a load which is calculated to subject the vehicle to
50 percent of the maximum acceleration rate of the FIP driving cycle.
The ASM501S test duration is 90 seconds with a fast pass at 30 seconds
if the exhaust concentrations are significantly below the standards. The
2500 RPM test is conducted with the vehicle’s engine running at a speed
of 2500 RPM for 30 seconds. In order for a vehicle to pass this emission
test procedure, it must meet the specified standards for both the
ASMS5015 test and the 2500 RPM test.

In test-and-repair facilities, the ASM5015/2500 RPM test uses a Bu-
reau of Automotive Repair (BAR) 90 analyzer, which measures emission
concentrations, and a non-transient dynamometer. However, test-only
facilities, if required to “switch” to the ASM5015/2500 RPM, will perform
this test on the equipment used to perform the IM240 test. For a more
detailed discussion of implementation and operation costs of this test
procedure, refer to the Economic Impact statement below.

NJ.A.C. 7:27B-4.7 Procedures for the IM240 test and the fast-pass/fast-
fail IM240 test

The Department is also proposing to add two exhaust emission test
procedures, the IM240 test and the IM240 test utilizing the “fast-pass/
fast-fail” algorithm. The IM240 is a 240 second driving cycle which
employs a series of accelerations and decelerations and simulates typical
driving conditions, such as road friction and drag. The test is ac-
complished by operating the vehicle with its drive wheels on a
dynamometer. The “fast-pass/fast-fail” algorithm allows early termination
of the test for those vehicles whose emission levels indicate that they
would clearly pass or fail the IM240 emission test if it were to run for
the full 240 seconds. Exhaust emission samples are collected from the
tailpipe and expressed in terms of mass (g/mi).

The equipment used in performing the IM240 exhaust emission test,
whether or not the test employs the “fast-pass/fast-fail” algorithm, in-
cludes mass emission sampling and an emission analysis system in con-
junction with a transient mode dynamometer. Capital costs to implement
the IM240 and the evaporative tests biennially under the program being
proposed are estimated at between $74 and $108 million and it is
anticipated that this test equipment will be more expensive to operate.
For a more detailed discussion of implementation and operation costs
of the IM240 exhaust emission test, refer to the Economic Impact
statement below.

The new provisions above replace the existing N.J.A.C. 7:27B-4.7,
Gasoline-fueled motor vehicle exhaust lead determination procedure.
The Department is proposing to repeal the requirements of the original
N.JA.C. T:27B-4.7, which, pursuant to the provisions of N.J.A.C.
7:27B-4.7(f), expired on October 1, 1986. Originally, the Department
included this provision to collect data on the presence of lead in vehicle
exhaust. The Department only planned to collect enough information
to determine the quantity of lead present in vehicle exhaust and thus,
added a specific expiration date to the provision.
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NJ.A.C. 7:27B-4.8 Emission control apparatus examination procedure

The Department is proposing to eliminate the examination for the
fuel inlet restrictor. As leaded gasoline is generally not available in New
Jersey and ncighboring states, this examination is no longer necessary.
In addition, as of 1995, leaded gasoline will be banned nationwide. The
Department plans to retain the visual examination for the presence of
properly installed catalytic converters. This type of visual inspection will
be performed only on vehicles subject to inspection at a test-and-repair
facility. Vehicles inspected at a test-only facility will not be subject to
a visual inspection for the catalytic converter, as the equipment that will
be used in these facilities is sophisticated enough to detect whether or
not the catalytic converter is functioning properly.

NJA.C. 7:27B-4.9 Procedures for the evaporative pressure test

The Department is proposing to add tests of each vehicle’s evaporative
pressure system at N.J.A.C. 7:27B-4.9, as required by the EPA’s final
rule on I/M program requirements at 40 CFR 51.357(a)(10).

Evaporative emissions from a vehicle’s fuel storage and delivery
systems constitute a significant source of volatile organic compound
(VOC) emissions. To date, I/M programs have not effectively tested
evaporative emission control systems for integrity and function. The
Department is proposing two evaporative pressure tests for use in New
Jersey’s enhanced I/M program. In addition, the Department is also
proposing two evaporative purge tests at N.JLA.C. 7:27B-4.10 (see dis-
cussion below).

The two evaporative system integrity (pressure) tests will be used by
public or private inspection facilities to evaluate the evaporative system
for leaks. The first test, described at N.J.A.C. 7:27B-4.9(b), is the pressure
test developed by the State in conjunction with a private contractor. The
test is performed by pressurizing the evaporative system, from the fuel
tank to the evaporative canister, with nitrogen or a functionally
equivalent gas to 14 inches of water. The evaporative system is then
monitored for a drop in pressure. Any pressure drop of six or more
inches of water shall be considered an evaporative emission test failure.
During the pressure test, the gas cap will be simultaneously pressurized
and tested with procedures similar to those just described.

The second pressure test, described at N.J.A.C. 7:27B-4.9(c), is the
one recommended by the EPA in its final rule on /M program require-
ments at 40 CFR 51.357(a)(10). The EPA’s evaporative pressure test
requires that the system be pressurized from the evaporative canister
to the fuel tank with nitrogen to 14 inches of water (plus or minus 0.5
inches) without exceeding 26 inches. The evaporative system is then
sealed and monitored for pressure decay for a maximum of two minutes.
After two minutes, the gas cap is loosened and the system is monitored
for a sudden pressure drop, indicating that the fuel tank was pressurized.

NJ.A.C. 7:27B-4.10 Procedures for the evaporative purge test

The Department is proposing to add tests of each vehicle’s evaporative
purge system at N.J.A.C. 7:27B-4.10, as required by the EPA’s rule on
I’M program requirements at 40 CFR §51.357(a)(9).

Both of the two evaporative performance (purge) tests being proposed
by the Department check whether captured fuel vapor is being properly
removed from the canister and delivered to the engine during vehicle
operation. The first test, at N.JA.C. 7:27B-4.10(b), is conducted by
introducing helium into the fuel tank during either of the proposed
exhaust emission tests (that is, the IM240 test or the ASM5015/2500
RPM). The measurement of the helium concentration at the tailpipe
is used to determine if the engine is purging vapors properly from the
gasoline storage system. This purge test can be used in conjunction with
either the ASM5015/2500 RPM exhaust test or an IM240 exhaust test,
with or without use of the “fast-pass/fast-fail” algorithm.

The second purge test, described at N.J.A.C. 7:27B-4.10(c), is the one
EPA recommended in its final rule on I/M program requirements at
40 CFR §51.357(a)(9). The EPA’s purge test measures the total purge
flow (in standard liters) occurring in the vehicle’s evaporative system
during the exhaust emission test driving cycle. The purge flow measure-
ment system connects to the evaporative system in series between the
canister and the engine.

A purge test is performed simultaneously with the exhaust emission
test procedure. The EPA’s “fast-pass/fast-fail”’ algorithm developed for
its IM240 exhaust test includes purge standards which would allow a
vehicle to pass or fail the purge test without completing the full test
cycle. This is not a separate algorithm from the one used for the IM240
test, but is a picce of that algorithm that can only be used with the
EPA-recommended purge test.
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N.J.A.C. 7:27B-4.11 Procedure for on-board diagnostics testing

As required by the CAAA, the EPA has promulgated rules at 40 CFR
§86 requiring manufacturers to equip new vehicles with on-board
diagnostic {OBD) systems beginning with the 1994 model year. These
advanced OBD systems, known as OBD II, monitor the performance
of the vehicle’s emission control equipment, fuel metering system, igni-
tion system, and other equipment and operating parameters for the
purpose of detecting malfunction or deterioration in performance that
would be expected to cause a vehicle to fail to meet emission standards.
When such problems are detected, a malfunction indicator lamp located
in the dashboard of the vehicle is illuminated, instructing the vehicle
driver to “Check Engine.” A vehicle cannot pass emission inspection
until proper service is conducted to correct the problem.

The EPA has indicated that it will promuligate rules which will establish
OBD test procedures and which will direct states, as part of their I/
M programs, to begin testing for OBD failures by using these procedures
The Department, therefore, is reserving a section in the proposed rules
at NJA.C. 7:27B-4.11 for OBD test procedures.

Social Impact

These proposed amendments and new rules will have a positive social
impact. They are designed to aid the State in attaining and maintaining
the NAAQS for CO and ozone by reducing the emission of air contami-
nants from motor vehicles through an approvable, Federally-mandated
enhanced I/M program.

Though manufacturers of motor vehicles have progressively reduced
the emissions of air contaminants from motor vehicles, vehicles continue
to contribute 27 percent of the VOCs and 38 percent of the NO,
emissions (both of which contribute to the formation of ambient ozone),
as well as 66 percent of the carbon monoxide released into New Jersey’s
air. Motor vehicles are also a major contributor to the toxics present
in the atmosphere, such as benzene.

According to the 1990 base emission inventory developed by the
Department during 1993, highway sources contribute 37.7 percent of the
1,511 tons of NO, added daily to the atmosphere in New Jersey.
NO, cause irritation to the lungs, lower resistance to respiratory infec-
tions, and contribute to the development of emphysema, bronchitis, and
pneumonia. NO, also react chemically in the air to form nitric acid, which
contributes to acid rain formation.

The 1990 base emission inventory also shows that for VOCs in New
Jersey, highway sources contribute 26.7 percent of the daily total VOC
emissions in New Jersey of 1,776 tons. Some VOCs, including benzene,
formaldehyde and 1,3-butadiene, are classified as air toxics. They have
been associated with the onset of cancer and other adverse health effects.

VOCs participate in photochemical reactions with NO, to create ozone
and other oxidants. Ground level ozone is a major public health problem
in New Jersey. Studies have proven that ozone has severe and debilitating
effects on lung capacity and can have detrimental effects on respiration.
A series of EPA studies indicate that ozone exposures as low as 0.08
ppm, well below the NAAQS of 0.12 ppm, can impair lung function.
Even at low levels, ozone can cause average humans to experience
breathing difficulty, chest pains, coughing and irritation to the nose,
throat and eyes. For individuals who already experience respiratory
problems or who are predisposed to respiratory ailments, these symptoms
can become much more severe, forcing those individuals to alter their
lifestyles to avoid unnecessary exposure.

In addition, chronic ozone exposure studies performed on laboratory
animals indicate that long-term exposure to ozone affects lung physiology
and morphology. These studies suggest that humans exposed to ozone
over prolonged periods of time can experience chronic respiratory in-
juries resulting in premature or accelerated aging of human lung tissue.

The implications of these studies are quite serious considering the fact
that in 1991, New Jersey’s air was categorized as “unhealthy” on 36 days.
Twenty-six of these days were categorized “unhealthy” due to excessive
ozone levels, that is, where the State was out of compliance with the
NAAQS of 0.12 ppm. In the 1992 summer season, there were only nine
exceedances of the NAAQS for ozone, but that decrease from the prior
year has been attributed not to a significant reduction in VOC and
NO, emissions, but rather to an unusually cold, cloudy season, which
did not provide conditions conducive to the photochemical reaction
which results in ozone production, In 1993, New Jersey exceeded the
NAAQS of ozone on 18 days.

Furthermore, New Jersey’s air exceeded the ozone level of 0.08 ppm
(the amount at which EPA’s studies indicate that lung function may
deteriorate) an average of 228.47 hours through the “ozone season” or
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summer months of 1991, 1,140 hours in the summer months of 1992
and 2,414 hours in the summer months of 1993. It is clear, therefore,
that the ozone levels in New Jersey must be reduced in order to protect
the health and welfare of the residents of the State.

The Department’s 1990 base year inventory indicates that highway
sources alone contribute 66.2 percent of the total CO in New Jersey
of 4,459 tons/day. This poisonous gas interferes with the oxygen-carrying
ability of the blood. Exposure to CO aggravates angina and other aspects
of coronary heart disease and decreases exercise tolerance in persons
with cardiovascular problems. In fetuses, infants, elderly persons, and
individuals with respiratory diseases, elevated levels of CO are also a
serious health risk.

These amendments and new rules will affect all New Jersey residents
in some fashion, Overall, they will benefit the residents of New Jersey
by providing them with cleaner air and thus a healthier environment.

According to current DMV registration data, there are approximately
4.8 million passenger vehicles registered to both individuals and busi-
nesses in New Jersey. Virtually all of these vehicles will be subject to
the enhanced I/M program. As such, they will be better maintained,
resulting in greater fuel economy and reduced emissions. The enhanced
I/M program includes a more stringent exhaust emission test than are
part of the current vehicle inspection program and additional evaporative
emission control tests. Since vehicles will be subject to more advanced
tests and more stringent standards, motorists may see an increase in
repair costs. The emission malfunctions identified by the enhanced I/
M program may be in addition to and less obvious than those currently
detected, and may sometimes require more sophisticated service and
equipment to correct.

Althaugh the Department and the DMV are proposing measures to
mitigate it, motorists may also experience the “ping-pong™ effect. The
EPA refers to the “ping-pong” effect as one of the possible problems
associated with the IM240 test, with or without use of the ‘“fast-pass/
fast-fail” algorithm. Since repair technicians working on IM240 failures
may not have access to IM240 test equipment because of its cost, they
could perform repairs without the ability to duplicate the test for
diagnostic feedback. This could result in a process whereby an initially
failed vehicle is “repaired,” that is, passes tests given at the repair facility,
but fails reinspection at the test-only facility, thus requiring one or more
return trips to the repair facility. This process could continue several
times while the mechanic searches for the problem causing the failure,
resulting in inconvenience and increased repair costs for the motorist.

The ASM5015/2500 RPM exhaust test is conducted with less costly
test equipment which would be more affordable for repair facilities. This
could reduce the occurrence of the “ping-pong” effect. However, since
repair technicians currently use automotive analyzers and diagnostic
equipment which are better able to interface with on-board diagnostic
systems and identify emission component failures, they have an ad-
ditional system of diagnostic feedback. Thus, the likelihood of the “ping-
pong” effect occurring with the IM240 exhaust emission test would be
limited to very elusive emission system malfunctions.

Use of cither the “fast-pass/fast-fail” IM240 or the ASMS5015/
2500RPM represent changes with substantial impacts on the motorist
and the repair industry. Specifically, the enhanced exhaust test, unlike
the current exhaust test, will measure the level of NO, emissions. It will
also more precisely measure levels of HCs and CO emissions than does
the current test. It is anticipated that more motorists will be required
to make repairs on vehicles for emission-related defects that are not
identifiable under the current program. It is the identification and correc-
tion of these defects, however, which will significantly reduce emissions
and result in improved air quality.

Use of the proposed evaporative purge or pressure tests will also have
significant impacts on the motoring public, since these tests are not
currently conducted in New Jersey. The purge test will examine the
vehicle’s evaporative system for functional problems, while the pressure
test will evaluate the evaporative system for leaks. Performance of either
of these test could lead to an increased likelihood of inspection failure.
Thus, as with the enhanced exhaust test, the purge and pressure tests
could result in repairs not previously required. However, once again, it
is the identification and correction of said emission-related defects that
will result in significantly improved air quality.

The proposed addition of penalties at N.J.A.C. 7:27A-3.10 will facilate
enforcement of the proposed prohibition of operating non-certified vehi-
cles, leasing or offering for sale or lease of tampered vehicles, and selling
or offering for sale emission control defeat devices. To the extent that
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these penaltics further the goals of the enhanced I/M program, they
advance the positive social impact of the program as a whole, described
herein.

The enhanced I/M program, as it was initially proposed by the Depart-
ment in conjunction with the DMV, called for the separation of test
and repair within the same facility. Under the previously proposed
amendments and new rules, private inspection centers (PICs), of which
there are approximately 3,900 licensed in New Jersey, would have been
forced to choose between performing inspections only or performing
repair and repair-related activities only. However, the EPA’s final rule
on I/M program requirements provides at 40 CFR 51.353 that enhanced
I/M programs must be operated in a centralized test-only format, unless
the state can demonstrate that a decentralized program is equally effec-
tive in achieving the enhanced I/M performance standard. The Depart-
ment, in conjunction with the DMV, has developed an enhanced I/M
program design that will allow New Jersey-licensed PICs to continue to
perform test and repair activities without compromising air quality or
the State’s ability to achieve the enhanced I/M performance standard.

Allowing for a limited test-and-repair component of the enhanced I/
M program has some positive social effects. This will cleartly benefit those
small businesses which would otherwise have been forced to give up some
portion of their business in order to become either test-only or repair-
only under a completely centralized enhanced I/M program. This in turn
would have also made the inspection and/or repair process less conve-
nient for the motoring public, who would have had fewer facilities from
which to choose for testing and/or repairs and, more importantly, would
have been required to use separate facilities for emission testing and
repair. A more detailed discussion of the impacts on these PICs can
be found in the Regulatory Flexibility Analysis below.

Economic Impact

The proposed amendments and new rules will result in both positive
and negative economic impacts. While implementation of the amend-
ments and rules will involve initial and associated costs for compliance,
it will also result in improved air quality, thereby reducing the substantial
costs to the State associated with air pollution. In addition, by complying
with Federal air quality standards, the State will be able to avoid the
significant adverse economic impact of Federal sanctions.

It is anticipated that a portion of the approximately 3,900 test-and-
repair stations that currently perform 20 percent of the State’s vehicle
inspections will choose to continue operating as repair-only facilities and
discontinue their inspection operations, both because of the greater cost
of enhanced I/M test equipment and the limitation on test and repair
within the same facility. This additional loss of PICs will result in the
need for State inspection lane expansion, as discussed below, and will
have an economic impact on those PICs opting to discontinue inspec-
tions, as is discussed more fully in the Regulatory Flexibility Analysis
below.

Both because this limitation on PICs will shift many inspections to
the centralized State lanes and because the enhanced test procedures
will be of longer duration then they are at present, the DMV anticipates
that adoption of the proposed enhanced I/M program will necessitate
the modification and upgrading of at least 59 of its 86 inspection lanes.
Upgrading the existing inspection lanes will assure an efficient inspection
system providing convenient service to the motoring public of this State.

Concerns with the ability of the “fast-pass/fast-fail” IM240 test to
achieve an acceptable throughput have led the DMV and the Depart-
ment to develop a fallback measure to obtain the necessary throughput.
The EPA had reported that the “fast-pass/fast-fail” IM240, in conjunc-
tion with the “fast-pass/fast-fail” purge test, would achieve a throughput
of 20 vehicles per hour. However, as discussed above in the Summary,
the DMV, using this test procedure in its experimental inspection lane
in Wayne, New Jersey, has been unable to achieve this throughput.
Although the EPA has attributed the State’s inability to achieve the
expected throughput to its inexperience with performing a transient
emission test, the Department and the DMV believe this inability to
be the fault of the test methodology itself. Accordingly, the centralized
inspection centers will be allowed to “switch” from the IM240 exhaust
emission test to the faster ASM5015/2500 RPM exhaust emissions test
under certain specified conditions. The EPA has indicated that this would
be an acceptable contingency measure.

The DMV intends to implement the enhanced I/M program based
on a 15 vehicle per hour throughput. The provision of the “switch” will
allow the State to attain or exceed this throughput without constructing
new lanes. Thus, use of this switching mechanism will avoid an unaccept-
able increase in the initial capital costs and operating costs of the
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enhanced I/M program. In addition, inspection by PICs of certain vehicle
model years that would otherwise be subject to testing at test-only
facilities will also reduce the need for the construction of more cen-
tralized inspection lanes, thus reducing initial capital costs.

Although the DMV had initially estimated that implementation of the
IM240 emission test would require $282 million in capital expenditures,
implementation of the “fast-pass/fast-fail” IM240 would require a lower
capital investment if the State can achieve the throughput of between
15 to 20 vehicles per hour promised by the EPA. In that case, the capital
costs of the “fast-pass/fast-fail” IM240 program (with vehicles less than
five years old inspected at PICs) is estimated to be between $74 and
$108 million. There will be minimal additional cost for switching to the
ASM5015/2500 RPM exhaust test. Cost to operate the centralized lanes
(not including oversight costs) are estimated to be between $37 and $48
million annually.

Incorporated into the program’s capital costs are the costs of each
component of the proposed enhanced I/M program. These components
include the evaporative pressure and purge testing equipment. The
Department has estimated that the equipment costs of either of the
alternative pressure tests being proposed by the Department would be
approximately $500.00 per inspection lane. However, the equipment costs
of the alternative purge tests vary significantly. The purge test developed
by the State in conjunction with a private contractor requires the use
of an inert gas measuring device and would the cost the State approx-
imately $10,000 per inspection lane in initial capital expenditures. The
EPA-recommended purge test will cost about $500.00 per inspection lane
in initial capital expenditures.

Even though the EPA-recommended purge test has a lower initial
capital investment than the State-developed purge test, overall it is more
costly due to the time and labor needed for performing the test. The
EPA-recommended purge test requires connection of the purge flow
measurement system to the purge portion of the evaporative system
nearest the evaporative canister. Since the location of the canister varies
depending on vehicle manufacturer and model type, it may take a
considerable amount of time for the inspector to locate the canister and
connect the equipment. This would increase the overall time spent
inspecting a vehicle and would reduce throughput. However, considering
the lower initial capital expenditure, the EPA-recommended purge test
would most likely be more cost effective for the PICs, which are not
as concerned with throughput.

Another component of the enhanced I/M program that would be
reflected in the program’s capital costs is on-road testing. Currently, the
State performs an idle test utilizing BAR84 equipment during roadside
inspections. While the proposed on-road testing procedure would also
use an idle test, the equipment used to perform this test would be
upgraded to BAR90 analyzers. This equipment upgrade would cost
approximately $6,000 per unit in initial capital costs.

The Department has modelled the environmental benefits for its
program design using the EPA’s MOBILESa. The resuits of this model-
ling conducted by the Department yield the following mobile source
emission reductions relative to a “no-I/M” scenario for the proposed
program: 33.6 percent for VOCs in the year 2000, 14.9 percent for
NQO, in the year 2000 and, in the year 2001, 34.4 percent for CO.

These percentages, applied to the estimated emission inventories for
the year 2000, yield the following reductions in tons/day for the proposed
program: 190 for VOCs, 60 for NO, and, in the year 2001, 1,258 for
CO.

The modelled emission reductions relative to the estimated capital and
operating costs yield the following cost-effectveness ratios: $655.00 to
$873.00/ton of VOC; $2,288 to $3,047/ton of NO,; and $97.00 to $129.00/
ton of CO. Based on its experience, the Department has determined
that average stationary source reduction measures for VOCs are current-
ly in the range of $3,000 to $6,000 per ton. The proposed enhanced
I/M program is, therefore, significantly more cost-effective than these
measures. Cost-effectiveness ratios for stationary source controls for
NO, and CO are comparable to those calculated for the enhanced I/
M program.

Because the proposed enhanced I/M test procedures are more ad-
vanced than the current I/M test procedures, they can more accurately
and selectively determine which vehicles are in need of repair. Under
the present I/M program in New Jersey, the failure rate for emissions
is 11 to 15 percent. It is anticipated by the EPA that the enhanced I/
M program will increase the failure rate to approximately 30 percent.
Emission failures under the enhanced I/M program may be more difficult
to diagnose given the greater sensitivity and more stringent standards

(CITE 26 N.J.R. 3269)




ENVIRONMENTAL PROTECTIONY

of the proposed tests. Defects resulting in enhanced I/M emission test
failures will require a higher level of mechanic skill to locate and correct
the problem, resulting in increased parts and labor costs.

The EPA has estimated the costs of repairing vehicles which fail the
IM240 test. (See 57 Fed. Reg. 52963-64, Nov. 5, 1993.) The estimated
cost to fix a transient test failure that would also fail the test currently
employed in New Jersey is $75.00. The average cost to repair vehicles
failing the transient test that would not have failed the current test is
estimated to be $150.00. The overall average repair cost for transient
failures is estimated to be $120.00. Average repair costs for evaporative
system pressure and purge test failures are estimated to be $38.00 and
$70.00, respectively. Although NO, repairs cannot be accurately
estimated, EPA has projected that repairs for NO, failures would cost
approximately $100.00 per vehicle. Since the Department is proposing
exhaust emission testing substantially similar to the EPA’s, it expects the
repair costs for vehicles failing the exhaust test to be identical to the
EPA’s estimates. Even though these repair costs are significantly greater
than those incurred under the present inspection program, it should be
noted that the anticipated failure rate is 30 percent and that it is highly
unlikely that any particular vehicle that fails inspection will require all
three types of repairs. Also, some newer vehicles may be repaired at
no charge to the owner, due to Federally-regulated emission control
warranty coverage provided by the manufacturer.

In an attempt to alleviate some of the increased costs to the consumer
resulting from the proposed enhanced I/M program, the Department is
proposing to establish a waiver program, in accordance with 40 CFR
§51.360. As discussed in the Summary discussion of N.J.A.C. 7:27-15.10,
motorists may qualify, under limited circumstances, for either a cost
waiver. Either of these waivers would exempt a vehicle from the require-
ments of the Department’s rules, specifically N.J.A.C. 7:27-15.5(e), and
the DMV’s inspection requirements under Title 39 and NJ.A.C.
13:40-43.2 for one inspection cycle. The implementation of this section
should provide a smoother transition to the proposed new enhanced I/
M program without significantly reducing the air quality benefits ex-
pected from the program.

As previously mentioned in the Social Impact statement above, the
EPA has identified the “ping-pong” effect as one of the possible
problems resulting from repair facilities’ anticipated lack of adequate
diagnostic feedback. Although the Department believes that the
likelihood of this happening would be limited to clusive emission system
malfunctions, it agrees that the “ping-pong” effect is a potential problem
which includes an adverse economic impact on motorists necessitating
mitigating tactics.

To help prepare the motor vehicle repair industry for the proposed
new emission tests, the New Jersey Department of Education (DOEd)
is proposing to expand its technician training curriculum to include the
new inspection procedures being proposed by the Department. DOEd
plans to update its existing Automotive Technician instructional pro-
grams to meet the new requirements facing the auto service industry
in four phases: (1) curriculum development; (2) funding of equipment
and facilities for the model sites; (3) implementation of the curriculum;
and (4) training of current and future technicians, evaluation of the
program and updating of instruction.

In addition, the DOEd has submitted a grant proposal to the EPA
for Project CLEEN (Competencies for Learning Environmental Educa-
tion Now). Xf funded, the program will be developed by an in-
tergovernmental task force which includes the DOEJ, the Department,
the Northeast Curriculum Coordinating Center (NE) for Vocational
Technical Education, the NJ Technical Assistance Program (NJTAP) for
Industrial Pollution Prevention, NJ Institute of Technology (NJIT) and
local education agencies. This program would be designed to begin the
infusion of pollution prevention education in all occupational training
programs, including education concerning the enhanced I/M program.
The Department, in conjunction with the DOEd, believes that a more
comprehensive, advanced education program, promoted by the above
mentioned programs, would provide technicians with a broader under-
standing of the emission-related malfunctions that could occur in order
to further limit the occurrence of “ping-pong” incidents.

To better monitor and control the repair industry, the DMV is propos-
ing to license repair facilities. This proposed program will include
monitoring the performance of each repair facility. One method for
monitoring these facilities will be a “report card” system, whereby repair
facilities will be graded according to their performance and ranked
accordingly. These grades will be made available to the public in an effort
to both encourage repair facility participation in technician education
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and keep the public informed. Such performance monitoring is man-
datory under EPA’s enhanced I/M rules, 40 CFR §51.369(b), and will
help to ensure that motorists are being provided with objective and
effective repairs. In addition, the DMV will be providing a hotline service
to assist repair technicians with specific repair problems, as required at
40 CFR §51.369(a)(2). Since these portions of the I/M program will be
administered by the DMV, the reader should refer to DMV’s pre-
proposal of N.J.A.C. 13:20-43 for more information concerning the
licensing and monitoring of repair facilities, as well as the administration
of a technical hotline service.

Implementation of the enhanced I/M program will have an impact on
State government resources. Most of this impact will fall on the DMV
since it is the primary operational agency for the enhanced I/M program.
See the DMV’s pre-proposal of N.J.A.C. 13:20-43 at 25 N.J.R. 3418(a),
August 2, 1993.

However, the Department’s resources will also be impacted by the
enhanced I/M program. Currently, the Department has three staff
members working on regulatory development and program oversight. In
addition, there are five Department employees conducting quality as-
surance auditing. The Department anticipates that implementation of the
proposed enhanced I/M program will require two additional staff
members for program oversight and one to two more employees for
quality assurance auditing.

Salaries for the Department staff are funded in part by a grant under
Section 105 of the CAA. This grant is intended to assist states in
implementing the provisions of CAA. Additional funds are obtained from
permitting fees and fines from violations of the Department’s air pollu-
tion regulations.

A positive economic impact of the proposed enhanced I/M program
will result from repairs made to vehicles that have failed and are
effectively repaired. The resultant fuel economy benefits will help to
offset the cost of repairs to motor vehicle owners and operators. Average
fuel economy improvements of 6.1 percent for repair of pressure test
failures and 5.7 percent for repair of purge test failures have been
observed by the EPA. The EPA also reports that the fuel economy of
vehicles that failed the IM240 test improved by 12.6 percent as a result
of repairs. It should also be noted that these fuel economy improvements
generally continue beyond the year of the test.

The proposed amendments and new rules will have positive economic
effects on the repair industry in the form of increased business generated
by the higher failure rate expected from the enhanced I/M program.
The anticipated expansion of the service industry will result in increased
employment and will help to offset potential financial loss to the repair
industry from the limitation of performing test and repair activities at
a single facility.

The amendments and new rules will also have a substantial, important,
and indirect benefit by decreasing health costs to the general public.
Health care costs for air pollution-related illnesses in the United States
are estimated to be on the order of $50 billion per year. In addition,
the American Lung Association estimates that, nationally, 182 million
people face health threats from ground-level ozone alone. By decreasing
the public’s exposure to ozone, CO, and air toxics, these amendments
and new rules will lessen these health care costs.

Air pollutants also have a direct adverse effect on vegetation, livestock,
and certain materials, such as rubber, glass, etc. Although economic
losses due to air pollution damage in these areas are difficult to quantify
(since it is difficult to distinguish between natural deterioration and that
which is caused by air pollutants), past estimates have indicated that
losses from material damage alone have exceeded $4 billion annually
nationwide. Godish, Thad. Aér Quality (Chelsea, Michigan: Lewis
Publishers, Inc., 1991), p.207. This proposal, by reducing air pollutants,
should substantially reduce the adverse economic effects on vegetation,
livestock, and other property.

The proposed addition of penalties at N.J.A.C. 7:27A-3.10 will facilate
enforcement of the proposed prohibition of operating non-certified vehi-
cles, leasing or offering for sale or lease of tampered vehicles, and selling
or offering for sale emission control defeat devices. To the extent that
these penalties further the goals of the enhanced I/M program, they
advance the positive economic impact of the program as a whole,
described herein.

In an attempt to mitigate driver inconvenience, the program provides
for a biennial (every other year) inspection frequency beginning with
the second year of the vehicle’s life. EPA modelling demonstrates that
biennial programs would have minimal adverse effects on the en-
vironmental benefit gained from the enhanced I/M program and will help
to diminish costs and encourage consumer acceptance.
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Environmental Impact

The implementation of these new rules and amendments to N.J.A.C.
7:27-15 and 7:27B-4 will have a positive impact on the environment by
reducing the emissions of VOCs and NO,, thereby reducing the forma-
tion of ground-level ozone. Ground-level ozone’s primary impact is upon
human health and well-being. In addition, these amendments will also
reduce the emissions of other harmful pollutants, such as CO and carbon
dioxide. These effects are discussed at length in the Social Impact
statement of this proposal.

In addition to human health effects, studies have shown that increasing
ozone levels damage foliage. One of the earliest and most obvious
manifestations of ozone impact on the environment is this type of damage
to sensitive plants. Subsequent effects include reduced plant growth and
decreased crop yield. A reduction in ambient ozone concentrations will
mitigate damage to foliage, fruits, vegetables and grain.

In addition, decreased ozone levels will result in less degradation of
various man-made materials, such as rubber, plastics, dyes and paints.
This degradation is caused by the oxidizing properties of ozone. However,
if the photochemical production of ground-level ozone can be limited,
as it will be with the implementation of the proposed amendments, this
degradation will be significantly reduced.

Although ozone is well-known for its damaging effects on the environ-
ment, NO,, one of the reactants in the production of ozone, can also
independently cause significant environmental degradation. NO, are the
primary constituents involved in the deposition of toxics, commonly
referred to as acid rain, into lakes and coastal waters. Acid rain damages
plants and trees, and injures aquatic life by acidifying lakes and streams.
The proposed new emission tests will result in a decrease of emissions
of NO, into the atmosphere and benefit the environment of New Jersey.

As discussed previously under the Economic Impact section, the De-
partment and the EPA have modelled the emission reduction benefits
of the proposed program design described in the Summary section above
over a no-I/'M scenario. The results of these modelling exercises are listed
in Tables 1 through 4 below.

TABLE 1
MOBILESa Emission Factors and Emission Reductions for New Jersey
Proposed Program in the Year 2000

voC NO,
g/mi reduction g/mi reduction

No IM 3.139 - 2243 -
Current I'M 2.886 18% 2.189 2.4%
Enhanced Performance

Standard 2102 33.0% 1952 13.0%
NJ Proposed Program 2.036 35.1% 1927 14.1%

TABLE 2

MOBILESa Emission Factors and Emission Reductions for New Jersey
Proposed Program in the Year 2001

CO
g/mi reduction
No IM 20.08 —
Current I'M 17.13 14.7%
Enhanced Performance Standard 13.07 34.9%
NJ Proposed Program 12.67 36.9%
TABLE 3
Estimated Reductions in tons/day for VOC and NO, in the Year 2000
VOC NO,
reduction reduction
(tons/day) (tons/day)
Current I'M 46 10
Enhanced Performance Standard 187 52
NJ Proposed Program 199 57
TABLE 4
Estimated Reductions in tons/day for CO in the Year 2001
Cco
reduction (tons/day)
Current I'M 537
Enhanced Performance Standard 1,275
NJ Proposed Program 1,348

Tables 1 through 4 represent the results of modelling using the EPA’s
MOBILESa. Tables 1 and 2 compare pollutant reductions realized under
the proposed enhanced I/M program to that of the EPA’s model program
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performance standard. All of the estimated reductions are calculated
from a no-I/M scenario. The current I/M scenario gives a perspective
on the necessity of an enhanced I/M program.

VOCs and NO, are precursors to ozone formation. For this reason,
efforts to attain and maintain the NAAQS for ozone have focused on
reducing VOC and NO, emissions. In 1990, VOC emissions in New
Jersey totalled 1,776 tons per summer weekday with 474 tons attributed
to emissions from all mobile sources, not just exhaust emissions. New
Jersey’s proposed program design is expected to reduce VOC emissions
by 190 tons per day in the year 2000. In 1990, NO, emissions in New
Jersey totalled 1,511 tons per summer weekday with 570 tons per summer
weekday attributed to emissions from all mobile sources. The proposed
program is expected to reduce NO, emissions by 60 tons per day.

CO is generally a localized wintertime pollutant, elevated levels of
which are related to colder temperatures and congested traffic. In 1990,
CO emissions in New Jersey totalled 4,450 tons per winter weekday, with
2,952 tons per winter weekday attributed to all mobile sources. The
proposed program is expected to reduce CO emissions by 1,258 tons
per day in the year 2001.

It is anticipated that mobile source emission reductions from the
existing New Jersey I/M program will be the following for the enhanced
I/M program: for the year 2000, 27.8 percent for VOCs and 12.7 percent
for NO,, and, for the year 2001, 23.1 percent for CO.

As stated previously, the Department is proposing two sets of
evaporative emission tests—those recommended by the EPA in its final
rule on I/M program requirements and those developed by the State.
The Department and the DMV believe that the State-developed
evaporative tests are more ecffective than those recommended by the
EPA. Environmental Systems Products (ESP) and the Radian Corpor-
ation each performed comparison tests on the EPA-recommended and
the State-developed evaporative tests to evaluate their relative effective-
ness. “Feasibility and Cost of Enhancements to the Illinois Vehicle
Emission Test Program”, Radian Corporation, 11th September 1992.
“Evaluation of Alternative Pressure and Purge Techniques”, En-
vironmental Systems Products, 20th January 1993.

Use of the EPA-recommended pressure test showed that 20 percent
of the vehicles had evaporative canisters which were not readily ac-
cessible and therefore could not be tested in under 10 minutes. Thus,
this test is only feasible on approximately 80 percent of the in-use fleet.
Although use of the State-developed pressure test also requires access
to the vapor line, it requires that, in most cases, the line only be clamped
rather than completely disconnected, as with the EPA-recommended
pressure test. Therefore, on some vehicles, the vapor lines could be
clamped off even though the canister itself was unreachable. The State-
developed pressure test can effectively test about 92 percent of the in-
use fleet and do so within a shorter timeframe. In addition, ESP studies
have indicated that the State-developed pressure test has the advantage
of pressurizing the gas tank through the large filler neck opening rather
than through the vapor line from the canister. This vapor line from the
canister to the gas tank frequently restricts vapor flow from the canister
to the gas tank, making pressurization of the gas tank from the canister
difficult or impossible.

In the ESP/Radian testing of EPA-recommended purge test, findings
were similar to those for the EPA-recommended pressure test, that is
20 percent of the vehicles had canisters which were not readily accessible
and which could not be tested in under 10 minutes. In contrast, the
helium purge technique used in the State-developed purge test is feasible
for any vehicle which can receive an IM240 test and have helium gas
supplied through the gas tank. In performing tests on these two purge
procedures, ESP has not encountered a vehicle which could not be testing
using the State-developed methodology. The assumption, therefore, is
that 99 percent of the in-use fleet may be tested using the State-
developed purge test.

The ESP/Radian study of the evaporative emission tests demonstrate
that the State-developed evaporative tests can be performed on more
vehicles. Use of these tests result in fewer vehicles not receiving the
evaporative tests and, therefore, will have a positive environmental
impact and will benefit air quality. However, as stated in the Economic
Impact statement above, the capital cost of the equipment used to
perform the EPA-recommended evaporative tests is comparable to or
less than that of the State-developed evaporative tests. Therefore, be-
cause of the differential in equipment costs, the PICs may elect to use
the EPA-recommended evaporative test procedures.

The proposed addition of penalties at N.JA.C. 7:27A-3.10 will
facilitate enforcement of the proposed prohibition of operating non-
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certified vehicles, leasing or offering for sale or lease of tampered
vehicles, and selling or offering for sale emission control defeat devices.
To the extent that these penalties further the goals of the enhanced I/
M program, they advance the positive environmental impact of the
program as a whole, described herein.

Regulatory Flexibility Analysis

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
amendments and new rules will not impose additional reporting or
recordkeeping requirements on small businesses (as defined in the Reg-
ulatory Flexibility Act). It will, however, impose compliance requirements
on small businesses, in that such businesses will be required (much as
they are currently required under the existing rule) to undertake the
inspection and maintenance of motor vehicles that they own. The dif-
ference in compliance is that the amendments and new rules provide
for the application of stricter emissions standards and the use of more
sophisticated equipment and test procedures designed to identify and
fail high emitters, some of which are currently not being identified and
repaired. The Department believes that the majority of New Jersey’s
small businesses (those with fewer than 100 employees) will be affected
by the amendments and new rules because most own gasoline-fueled
motor vehicles, which will require a higher level of maintenance and
may require more substantive repairs to obtain compliance with New
Jersey’s enhanced standards.

The anticipated adverse economic impact that this requirement would
have on such businesses relates directly to the increased cost of motor
vehicle inspection and the additional and more costly repairs to those
vehicles which might have otherwise passed inspection and not have been
required to have such repairs. As is discussed in the Economic Impact
statement of this proposal, the overall average repair cost for those motor
vehicles failing the enhanced I/M test procedure, predicted to be 30
percent of those tested, would be unlikely to exceed $300.00 per vehicle.

The resultant fuel economy benefits would, at least partially, and in
some cases, even more than offset the cost of repairs. The EPA reports
that vehicles that failed the IM240 test were found to exhibit a fuel
economy improvement of 12.6 percent as a result of repairs. These fuel
economy improvements generally continue beyond the year of the test.
The resultant health benefits and reduction in property losses from the
improvement in air quality should also, at least partially, offset these
anticipated costs to small businesses.

In developing an enhanced I/M program for New Jersey, the Depart-
ment has balanced the need to protect human health and the environ-
ment against any anticipated negative economic impact. As a result, it
makes no allowances nor exceptions for small businesses. To do
otherwise would have defeated the purpose of the program, as it would
permit the continued operation of unrepaired high emitters on New
Jersey’s roads.

In addition, there may be a significant impact on a substantial number
of small businesses that own and operate private inspection centers
(PICs) in New Jersey. While the amendments and new rules are not
directly responsible for this impact, it is discussed here briefly, as it results
from implementation of the proposed enhanced I/M program of which
these proposed rule amendments are a significant component. New
Jersey’s existing hybrid I/M system includes approximately 3,900 PICs,
all of which perform both testing and repair services and most of which
are small businesses. Regulatory authority regarding the administration
of PICs is vested with the DMV. For more information concerning the
enhanced I/M program’s impacts on PICs, refer to the DMV’s pre-
proposal draft of N.J.A.C. 13:20-43 at 25 N.J.R. 3418(a), August 2, 1993.

The proposed enhanced I/M program will authorize PICs to continue
as test-and-repair facilities only for a limited number and category of
motor vehicles. As discussed in the Social Impact statement above, the
EPA’s final rule on I/M program requirements calls for a centralized
test-only format, unless a state can demonstrate that a decentralized
program would prove equally effective at achieving the enhanced I/'M
performance standard. 40 CFR §51.353. Because the approximately 3,900
PICs represent a significant portion of New Jersey’s business community,
the Department, in conjunction with the DMV, is concerned that limiting
these small businesses to test or repair would have too severe a negative
impact on the State’s economy. Aside from its impact of these businesses,
the inevitable loss of a significant number of these facilities as PICs would
also result in additional program capital costs, as the State would be
forced to construct new lanes at its centralized stations to inspect those
vehicles which had previously been inspected at a PIC.
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As stated previously, the EPA, in its final rule on I/M program
requirements, has provided that states may operate a decentralized
network if those states can demonstrate that a decentralized program
is equally effective in achieving the enhanced I/M performance standard
as a centralized test-only network. The Department, in conjunction with
the DMV, believes that decentralized test-and-repair facilities provide
added convenience to the motoring public primarily by allowing a vehicle
to be tested, repaired and retested all at one location. For this reason,
the Department and the DMV have sought to utilize the flexibility
provided in the EPA’s final rule to gain maximum participation of test-
and-repair facilities in New Jersey’s enhanced I/M program while con-
tinuing to meet the EPA’s performance standard. Computer modelling
using the EPA’s mobile source emission factor model, MOBILESa, has
demonstrated that the maximum permissible test-and-repair participation
achievable under the EPA’s performance standard is limited to vehicles
less than five years old.

This limited test-and-repair program will minimize the negative
economic impact on small business in New Jersey without compromising
air quality. In developing these rule amendments, the Department be-
lieves that it has successfully balanced the need to protect human health
and the environment against the economic impact of the amendments
as proposed.

The limitation of PIC participation in the inspection program may
cause some PICs to give up the inspection portion of their business
entirely, as it would no longer be as profitable. Facilities choosing to
continue performing inspections can expect to see an increase in eguip-
ment costs. The equipment required for inspections under the proposed
enhanced I/M program is more expensive than that currently in use. The
Department estimates the cost of the enhanced I/M equipment to be
approximately $25,000 to $30,000 per lane for the ASM5015 exhaust test
and under $100,000 for the “fast-pass/fast-fail” IM240 exhaust test. In
both case, the increased cost of equipment will be passed on to those
consumers who choose to have their vehicles inspected at a private
inspection center. PICs are permitted to charge up to one half of their
hourly labor rate for an inspection, which is, on the average, $17.00 per
inspection. The Department believes that this average may increase, in
part to cover the increased cost to the PICs to operate the program.

The EPA projects, however, that any losses to the small business
community would be offset by an increase in repair business generated
by the enhanced I/M program. The repair industry would see a marked
increase in business, since the new, technologically superior, enhanced
inspection tests will detect marginal polluters that would previously have
passed inspection and not required repairs. These vehicles will now have
to be repaired, resulting in an increased volume of repair business and
a need for additional mechanics. Also, the greater sophistication and
complexity of the new enhanced I/'M testing procedure would require
more inspectors per lane than are currently needed. On a national basis,
EPA estimated that three or four inspectors will be needed in each lane
to perform emission testing compared to the one or two inspectors that
are currently employed per lane in today’s high volume systems. Ad-
ditional costs of compliance will be incurred by PICs as a result of
increased recordkeeping and reporting requirements imposed by the
DMV’s licensing and quality assurance regulations. For more information
on these requirements, see DMV’s pre-proposal of N.J.A.C. 13:20-43
at 25 N.J.R, 3418(a), August 2, 1993.

In addition to the direct increases in business growth that the new
enhanced I/M program will provide, other employment opportunities will
arise as an indirect result of the implementation of the proposed
enhanced I/M program. In order to accommodate the new test equip-
ment the State will have to upgrade existing State inspection centers.
It will also have to construct new inspection centers and add lanes to
existing centers to avoid lengthy waits resulting from an anticipated
decrease in lane throughput. This will provide work for both the construc-
tion and manufacturing industries, both of which are comprised largely
of small businesses. Overall, the EPA estimates that an enhanced I/'M
program will result in between 3,600 and 11,600 additional jobs na-
tionwide, directly or indirectly related to testing and repair of motor
vehicles as a result of the improved program.

This does not mean, however, that the implementation of this
proposed enhanced I/M program will result in an overall net increase
in employment in New Jersey. Resources allocated to testing and repair
services may have otherwise been spent on other goods and services in
the economy. Thus, it may be that other sectors of the economy may
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incur employment losses. This shift in business opportunities should
result in an equilibrium which will allow small businesses to continue
operations in somewhat different capacities.

The Department also recognizes that several of the provisions in the
proposal addressing emission control device tampering and other en-
forcement related topics may cause difficulties for some small businesses
in the State. Particularly, the prohibition against the sale of emission
control defeat devices will likely impact many dealers and installers of
high performance aftermarket components in New Jersey who sell these
devices currently. Clearly, to make exceptions for any such small busi-
nesses would defeat the purposes of the rules.

The proposed penalties to be imposed for the lease, or offer for sale
or lease, of tampered vehicles would likely impact a number of car
dealers engaging in these prohibited activities. In a like manner, the
proposed penalties to be imposed for sale or offer for sale of emission
control defeat devices would likely impact many manufacturers and
installers of high performance aftermarket components in New Jersey.
Clearly, however, to make exceptions for any such small businesses would
defeat the purpose of these amendments and new rules.

Full text of the proposal follows (additions indicated in boldface
thus; deletion indicated in brackets [thus]):

SUBCHAPTER 15. CONTROL AND PROHIBITION OF AIR
POLLUTION FROM GASOLINE-FUELED
MOTOR VEHICLES

7:27-15.1 Definitions

The following words and terms, when used in this subchapter,
[shall] have the following meanings unless the context clearly in-
dicates otherwise.

“Air contaminant” means any substance, other than water or
distillates of air, present in the atmosphere as solid particles, liquid
particles, vapors or gases.

[“Approved exhaust gas analytical system” means a device for
sensing the amount of air contaminants in the exhaust emissions of
a motor vehicle. For purposes of this subchapter, this shall mean
analyzing devices of the nondispersive infrared type sensitized to
measure carbon monoxide at the 4.74 micron band expressed as
percent carbon monoxide in air and to measure hydrocarbons as
hexane at the 3.41 micron band expressed as parts per million of
hydrocarbons (hexane) in air. The device shall be approved by the
Department as one which is in accordance with specifications con-
tained in “Specifications For Exhaust Gas Analytical System For Use
by New Jersey Division of Motor Vehicles Private Inspection Centers
(PIC)” or “Specifications For Exhaust Gas Analytical System For
Use by New Jersey Division of Motor Vehicles Operated Official
Inspection Stations” and shall be used in accordance with the
manufacturer’s recommended procedures for calibration and
maintenance.]

“California Air Resources Board (CARB)” means the agency of
the State of California established and empowered to regulate
sources of air contaminant emissions, including motor vehicles,
pursuant to California Health & Safety Code, Sections 39500 et seq.

“Carbon monoxide (CO)” means a colorless, odorless, tasteless
gas at standard conditions having a molecular composition of one
carbon atom and one oxygen atom.

“Certified configuration” means a vehicle-engine-chassis design
for LDGVs and LDGTs or an engine design for HDGVs certified
by either of the following agencies as meeting the applicable
emission standards for motor vehicles manufactured in a given
model year:

1. EPA for model year 1968 or for a more recent model year;
or

2. CARB for model year 1966 or for a more recent model year.

“Consumer Price Index (CPI)” means, for any calendar year, the
annual average Consumer Price Index for all-urban consumers
published by the United States Department of Labor, as of the close
of the 12-month period ending on August 31 of each calendar year.

“Element of design” means any automotive part or system on a
motor vehicle that is subject to the federal emission standards at
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40 CFR Part 86 or California emission standards at California Code
of Regulations Title 13 which:
1. Is included in the motor vehicle’s certified configuration; and
2. Could affect the emission of any regulated air contaminant
from the motor vehicle.

“EPA” means the United States Environmental Protection
Agency.

“EPA Memorandum 1A” means the memorandum dated June 25,
1974, and issued by the EPA’s Office of Enforcement and General
Counsel, which sets forth the EPA’s interim tampering enforcement
policy. This term also includes any revisions to the policy set forth
in the June 25, 1974 memorandum that are subsequently issued by
the EPA. A copy of this EPA memorandum has been filed with the
Office of Administrative Law and may be obtained from the Bureau
of Trausportation Control in the Department.

“G/mi” means grams per mile.

“Gasoline-fueled” means powered by a hydrocarbon fuel other
than diesel fuel, including, but not limited to, gasoline, natural gas,
liquified petroleum gas, and propane, and also powered by alcohol
fuels, hydrocarbon-alcohol fuel blends and hydrogen.

[“Gasoline-fueled motor vehicle” means any motor vehicle
equipped to be powered by a hydrocarbon fuel other than diesel
fuel, but including alcohol fuels and hydrocarbon-alcohol fuel
blends.]

“Gross vehicle weight rating (GYWR)” means the value specified
by the manufacturer as the maximum loaded weight of a single or
combination vehicle.

“Heavy-duty [motor] gasoline-fueled vehicle (HDGV)” means
[any] & gasoline-fueled motor vehicle that has a GVWR of more than
8,500 pounds and that is designed primarily for transportation of
persons or property [and registered as exceeding 6,000 pounds gross
weight].

“Light-duty gasoline-fueled vehicle (LDGV)” means a gasoline-
fueled motor vehicle that has a GVWR of 8,500 pounds or less, is
designed primarily for use as a passenger car or is a passenger car
derivative and is capable of seating 12 or fewer passengers.

“Light-duty gasoline-fueled truck (LDGT)” means a gasoline-
fueled motor vehicle that has a GVWR of 8,500 pounds or less, a
vehicle curb weight of 6,000 pounds or less, and a basic frontal area
of 45 square feet or less, aud that is;

1. Designed primarily for the transportation of property or more
than 12 passengers; or

2. Available with special features enabling off-street or off-
highway operation and use.

“Light-duty gasoline-fueled truck 1 (LDGT1)” means a light-duty
gasoline-fueled truck with a GVWR of 6,000 pounds or less.

“Light-duty gasoline-fueled truck 2 (LDGT2)” means a light-duty
gasoline-fueled truck with a GVWR of more than 6,000 pounds.

[“Light-duty motor vehicle” means any motor vehicle designed
primarily for transportation of persons or property and registered
at 6,000 pounds gross weight or less.]

“Loaded vehicle weight (LVW)” means the vehicle curb weight
plus 300 pounds.

“Model year [of vehicle]” means, with respect to a motor vehicle,
the [production period of new motor vehicles or new motor vehicle
engines designated by the calendar year in which such period ends.
If the manufacturer does not designate a production period, the
model year with respect to such vehicles or engines shall mean the
12 month period beginning January of the year in which production
begins.] year in which the motor vehicle is considered to have been
manufactured. If the manufacturer establishes an annual produc-
tion period, designation of the year shall be based on the annual
production period during which the manufacturer begins production
of the motor vehicle. When such annual production period falls
within one calendar year, the model year attributed to the motor
vehicle shall be that calendar year. When such annual production
period continues from one calendar year into the next, the model
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year attributed to the motor vehicle shall be the latter calendar year
(for example, a motor vehicle produced in an annual production
period that continues from 1993 to 1994 shall be considered as being
produced in the 1994 model year). If the manufacturer establishes
no annual production period, a motor vehicle’s model year shall
be the calendar year in which the manufacturer begins production
of that motor vehicle. If a motor vehicle is manufactured in two
or more stages, the model year of such a motor vehicle shall be
based on the date of completion of the chassis.

“Motor vehicle emission testing equipment” means equipment in
accordance with specifications contained in N.J.A.C. 7:27B, Appen-
dix 7 (“Specifications For Motor Vehicle Emission Testing Equip-
ment For Use in the New Jersey Enhanced Inspection and
Maintenance Program”). The equipment shall include all devices
used for performing a motor vehicle inspection, including, but net
limited to, exhaust gas analyzers, evaporative pressure testing ap-
paratus, evaporative purge testing apparatus, dynamometers, com-
puters and related software.

“New motor vehicle” means a newly-manufactured motor vehicle
[registered in New Jersey], prior to its delivery to the ultimate
purchaser.

“QOxides of nitrogen (NO,)” means all the oxides of nitrogen
including, but not limited to, nitric oxide and nitrogen dioxide,
except nitrous oxide (N,0).

“Person” means any individual or entity and shall include, with-
out limitation, corporations, companies, associations, societies, firms,
partnerships, and joint stock companies, as well as individuals, and
shall also include, without limitation, all political subdivisions of the
United States, foreign natiouns, this State, any foreign states, or any
agencies or instrumentalities thereof.

“Professional repair technician” means a technician professional-
ly engaged in motor vehicle repair, who is also:

1. Employed by a business whose purpose is motor vehicle repair;
or

2. In possession of nationally recognized -certification for
emission-related diagnosis and repair.

“Quasi-public property” means any property that, although under
private ownership or control, is essentially public in nature and to
which the public has access. This term shall include, but shall not
be limited to, the New Jersey Turnpike, the Garden State Parkway,
shopping mall roadways and parking lots, private business roadways
and parking lots, private access roads and residential driveways and
parking lots.

“RPM” means revolutions per minute.

" “Tier 1 Standards” means standards for LDGTs and LDGVs of
model years 1994 and later, prescribed at section 202(g) of the Clean
Air Act, 42 U.S.C.A. 7521(g).

“Vehicle curb weight” means the actual weight of a motor vehicle
in operational status or the weight given by the manufacturer for
such a motor vehicle. Such weight shall include the weight of all
standard equipment, of the fuel at nominal tank capacity, and of
optional equipment computed in accordance with 40 CFR 8$6.082-24.
This term, with respect to an incomplete light-duty gasoline truck,
shall be the weight given by the manufacturer for such a truck

7:27-15.2 Applicability

(a) Except as provided in (b) and (c) below, this subchapter
applies to all light-duty and heavy-duty gasoline-fueled motor vehi-
cles, including, but not limited to, motor vehicles fueled with
gasoline, alcohol, gasoline-alcohol blends, natural gas, liquified
petroleum gas, propane and hydrogen.

(b) This subchapter does not apply to motor vehicles operated
solely on diesel fuel.

(¢) This subchapter does not apply to motorcycles.

7:27{15.2 Public}15.3 General public highway standard
(a) No person shall cause, suffer, allow or permit the operation
of any gasoline-fueled motor vehicle upon the public roads, streets
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or highways of the State or any public or quasi-public preperty in
the State if the vehicle emits visible smoke in the exhaust emissions
or in the crankcase emissions for a period in excess of three con-
secutive seconds.

(b) No person shall cause, suffer, allow or permit the operation
of any gasoline-fueled motor vehicle upon the public roads, streets,
or highways of the State, or any public or quasi-public property in
the State, if the vehicle emits hydrocarbons (HC) [or], carbon
monoxide (CO), or oxides of nitrogen (NO,) in the exhaust emissions
in excess of any applicable standards [as] set forth [in Table 1 when
measured using an approved exhaust gas analytical system and the
inspection test procedure established at N.J.A.C. 7:27B-4.5] at
NJ.A.C. 7:27- 15.6(b).

(c) No person shall cause, suffer, allow or permit the operation
of any gasoline-fueled motor vehicle upon the public roads, streets
or highways of the State or any public or quasi-public property in
the State if the motor vehicle does not meet all motor vehicle
inspection testing requirements at N.J.A.C. 7:27-15.5 unless the
motor vehicle has been issued a waiver in accordance with N.J.A.C.
7:27-15.10.

(d) No person shall cause, suffer, allow or permit the operation
of any gasoline-fueled motor vehicle upon the public roads, streets
or highways of the State or any public or quasi-public property in
the State if the motor vehicle is not certified by either of the
following agencies as meeting the applicable emission standards for
motor vehicles manufactured in the model years listed below:

1. EPA for model years 1968 and later; or

2. CARB for model years 1966 and later.

7:27-[15.3]15.4 New motor vehicle dealer [inspection compliance
standard] inspections
(a) (No change.)
(b) Whenever emission specifications are not prescribed, the in-
spection standards as set forth in NJ.A.C. 7:27-[15.4(b)]15.6(b) shall
apply to such new motor vehicles.

7:27-15.5 Motor vehicle inspection testing

(a) A motor vehicle subject to this subchapter and to a motor
vehicle inspection pursuant to N.J.S.A. 39:8 shall be periodically
inspected in accordance with this section.

(b) No motor vehicle shall be deemed to have passed a motor
vehicle emission inspection unless it passes all of the tests that
constitute the emission inspection.

(c) The owner of a motor vehicle subject to motor vehicle inspec-
tion requirements pursuant to N.J.S.A. 39:8 shall have the inspec-
tions performed at an official test-only inspection station operated
by, or under contract with, the Division of Motor Vehicles, except
that motor vehicles fewer than five model years old may be inspected
at a Private Inspection Center licensed by the Division of Motor
Vehicles.

(d) The owner of any motor vehicle subject to the motor vehicle
inspection requirement at N_J.S.A, 39:8 shall have the motor vehicle
inspected at least once every two years. In addition, in accordance
with its procedures, the Division of Meotor Vehicles may inspect
motor vehicles more frequently.

(¢) Any motor vehicle inspection test conducted pursuant to
N.J.S.A. 39:8 shall include the following:

1. A visible smoke test conducted in accordance with N.JA.C.
7:27B-4.5(a);

2. An exhaust emission test utilizing motor vehicle emission test-
ing equipment approved by the Department and conducted in ac-
cordance with (h) below;

3. When inspected at a Private Inspection Center licensed by the
Division of Motor Vehicles, all LDGVs and LDGTs shall be subject
to an emission contrel apparatus compliance examination conducted
in accordance with N.JA.C. 7:27B-4.8;

4, All post-1974 model year LDGVs and LDGTs originally
equipped with an evaporative emission control system shall be
subject to an evaporative pressure test utilizing motor vehicle
emission testing equipment approved by the Department and con-
ducted in accordance with N.J.A.C. 7:27B-4.9;
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5. Al post-1974 model year LDGVs and LDGTs originally
equipped with an evaporative emission control system that are
subject to the exhaust emission testing requirement in (e)2 above
through use of the ASMS5015 test or the IM240 test shall be subject
to an evaporative purge test utilizing motor vehicle emission testing
equipment approved by the Department and conducted in ac-
cordance with N.J.A.C. 7:27B-4.10; and

6. For any motor vehicle that is subject to a recall notice issued
to the owner on or after January 1, 1995, pursuant to either a
“Voluntary Emissions Recall” as defined at 40 CFR 85.1902(d) or
to a remedial plan determination made pursuant to 42 US.CA.
7541(c), the provision by the owner of the motor vehicle of documen-
tation that all applicable recall repairs have been completed;
provided, however, for any recall notice received fewer than 60 days
prior to inspection, provision of said documentation may, instead,
be provided at the next scheduled vehicle inspection.

(f) Any on-road motor vehicle inspection test, conducted pursuant
to N.J.S.A. 39:8 shall include the following:

1. A visible smoke test conducted in accordance with N.J.A.C.
7:27B-4.5(a); and

2. An idle test utilizing motor vehicle emission testing equipment
approved by the Department and conducted in accordance with
NJA.C. 7:27B-4.5(b).

(g) Any motor vehicle inspection test, conducted pursuant to
N.J.S.A. 39:8 and using remote sensing techniques, shall include the
following: (Reserved)

(h) For any motor vehicle subject to inspection pursuant to
N.J.SA. 39:8, compliance with the exhaust emission test require-
ments set forth at (e)2 above shall be determined as follows:

1. Prior to January 1, 1995, the inspection test procedure to be
used shall be the idle test. This test is set forth at N.J.A.C.
7:27B-4.5(b);

2. During 1995, for no fewer than 30 percent of the 1968 and
later model year vehicles required to have a motor vehicle inspection
during the year, the inspection test procedure to be used shall be
as specified at (h)3 below. The motor vehicles to be so tested shall
be identified by the Division of Motor Vehicles in accordance with
its procedures. For the remainder of the motor vehicles required
to have a motor vehicle inspection, the inspection test procedure
to be used shall be the idle test set forth at NJ.A.C. 7:27B-4.5(b);

3. In 1995, for the motor vehicles identified by the Division of
Motor Vehicles, and after January 1, 1996, for all motor vehicles
subject to this section, the inspection test procedure to be used shall
be as follows:

i. For model year 1967 and earlier motor vehicles, the inspection
test procedure to be used shall be the idle test set forth at N.J.A.C.
7:27B-4.5(b); and

ii. For model year 1968 and later motor vehicles, the inspection
test procedure to be used shall be either the IM240 test or the fast-
pass/fast-fail IM240 test, both of which are set forth at N.J.A.C.
7:27B-4.7;

4. Notwithstanding the provisions of (h)2 and 3 above, if the
motor vehicle is any of the following types, the inspection test
procedure to be used shall be the idle test set forth at N.J.A.C.
7:27B-4.5(b):

i. Motor vehicles that have a GVWR in excess of 8,500 pounds;
or

ii. Motor vehicles that employ full-time four-wheel drive.

5. Notwithstanding the provisions of (h)2, 3, and 4 above, the 2500
RPM test in combination with the ASM5015 test as set forth at
N.JA.C. 7:27B-4.6 may be the test procedure used for any of the
following:

i. LDGVs and LDGTs inspected at a Private Inspection Center
pursuant to (c) above; or

ji. Prior to January 1, 1997, post-1967 model year LDGVs and
LDGTs inspected at an official test-only inspection station operated
by, or under contract with, the Division of Motor Vehicles in ac-
cordance with the following daily schedule:

(1) For the first 90 minutes of inspection station operation each
day, the IM240 test shall be performed;

NEW JERSEY REGISTER, MONDAY, AUGUST 15, 1994

Interested Persons see Inside Front Cover

ENVIRONMENTAL PROTECTION

(2) After 90 minutes of operation, a given inspection station may
switch to performance of the 2500 RPM test in combination with
the ASM5015 test, rather than the IM240 test, under the following
conditions:

(A) The average waiting time for an inspection at the station is
in excess of 45 minutes;

(B) The overall lane throughput at the station is less than 15
vehicles per hour; and

(C) A determination has been made that the overall inspection
throughput condition at (h)5ii(2)(B) above is not a result of any
safety inspection operations being performed at that station.

(3) After two hours of operation using the 2500 RPM test in
combination with the ASMS501S5 test, a given inspection station shall
switch back to performance of the IM240 test as the exhaust
emission test at such time during the day when the following
conditions are met:

(A) The average waiting time is 15 minutes or less; and

(B) The time of day is 1:00 P.M. or earlier.

(4) A given inspection station may, for a second time that day,
switch to performance of the 2500 RPM test in combination with
the ASMS015 test as the exhaust emission test, after switching back
to using the IM240 test, if the average waiting time is in excess
of 30 minutes. In such case the inspection station shall perform
the 2500 RPM test in combination with the ASM5015 test for the
remainder of the day.

(i) Each year an evaluation test shall be performed on at least
0.1 percent of those motor vehicles subject to inspection during that
year. The motor vehicles subject to evaluation testing shall be
randomly selected by the Division of Motor Vehicles in accordance
with its procedures. The evaluation test shall consist of a complete
IM240 test performed in accordance with N.J.A.C. 7:27B-4.7(d). The
evaluation test shall be performed in addition to any other inspec-
tion procedures required at N.J.A.C. 7:27-15.5(e).

(j) A motor vehicle that is subject to inspection pursuant to
NJ.A.C. 13:20-43.2 and fails to pass all of the tests that comprise
an inspection pursuant to (e) above shall be retested in accordance
with this section within 30 days. Operation of the motor vehicle upon
the public roads, streets or highways of the State or any public or
quasi-public property in the State shall be prohibited pursuant to
NJA.C. 7:27-15.3(c) unless, by the 30-day deadline:

1. The motor vehicle passes all of the tests that comprise the
inspection; or

2. A waiver is issued pursuant to N.J.A.C. 7:27-15.10.

7:27-[15.4]15.6 Motor vehicle inspection standards

(a) (No change.)

(b) Any light-duty or heavy-duty gasoline-fueled motor vehicle
which is subject to inspection by the State of New Jersey in ac-
cordance with the provisions of N.J.S.A. 39:8, as a condition of
compliance with said inspection, shall not emit carbon monoxide
(CO) [or], hydrocarbons (HC), or oxides of mitrogen (NO,) in the
exhaust emissions in excess of [standards set forth in Table 1, when
measured using an approved exhaust gas analytical system and] the
following standards:

1. If, pursuant to the provisions of N.J.A.C. 7:27- 15.5(h) and the
inspection test procedure [established] at N.JA.C. 7:27B-4.5(b)[.],
a motor vehicle is tested using the idle test, the motor vehicle shall
be subject to the exhaust emission standards set forth in Table 1
below;

2. If, pursuant to the provisions of N.J.A.C. 7:27-15.5(h) and the
inspection test procedure at N.J.A.C. 7:27B-4.6, a motor vehicle is
tested using the 2500 RPM test and the ASMS015 test, the motor
vehicle shall be subject to the applicable exhaust emission standards
set forth in Tables 2 and 3 below, respectively;

3. If, pursuant to the provisions of NJ.A.C. 7:27-15.5(h) and the
inspection test procedure at NJ.A.C. 7:27B-4.7(d), a motor vehicle
is tested using the IM240 test, the motor vehicle shall be subject
to the applicable exbaust emission standards set forth in Table 4
below; and

4. If, pursuant to the provisions of N.J.A.C. 7:27-15.5(h) and the
inspection test procedure at N.J.A.C. 7:27B-4.7(e), a motor vehicle
is tested using the fast-pass/fast-fail IM240 test, the motor vehicle

(CITE 26 N.J.R. 3275)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

shall be subject to the applicable exhaust emission standards set
forth in, or determined in accordance with the methodology set out
in Appendix I, “Description of the IM240/Purge Fast-Pass/Fast-Fail
Algorithm,” and incorporated herein by reference. Regulatory Ap-
pendix 1 includes both standards to be used from January 1, 1995
through December 31, 1997 and standards to be used on and after
January 1, 1998.

{¢) [Any post-1974 mode! year] A gasoline-fueled motor vehicle
[weighing less than 8501 pounds] which is subject to inspection by
the State of New Jersey in accordance with the provisions of N.J.S.A.
39:8, as a condition of compliance with said inspection, shall have
properly functioning and properly maintained emission control ap-
paratus as determined according to the inspection test [procedure]
procedures established at N.J.A.C. 7:27B-[4.6]4.8, 4.9 and 4.10.

(d) Except as provided in (e) and (f) below, the applicability of
the standards set forth in this subchapter and of the test procedures
set forth at NJ.A.C. 7:27B-4.5, 4.6, 4.7, 4.8, 4.9 and 4.10 to a motor
vehicle with an engine other than the engine originally installed by
the manufacturer, in accordance with NJ.A.C. 7:27-15.7, shall be
based on the chassis type and model year of the motor vehicle, not
on the engine model year.

(e) A motor vehicle that is modified, in accordance with NJ.A.C.
7:27-15.7, to operate on a fuel other than that for which the motor
vehicle was originally equipped shall be subject to the test
procedures and standards applicable to a motor vehicle of the
current fuel type. If the motor vehicle’s fuel type after modification
is one to which this subchapter does not apply, the motor vehicle
is not subject to emission testing (for example, a gasoline engine
replaced with a diesel engine). If the motor vehicle’s fuel type after
modification is a fuel type to which this subchapter applies, but
is other than gasoline (for example, a gasoline engine modified to
operate solely on natural gas), the standards applied to that motor
vehicle shall be those prescribed in the Tables 1, 2, 3, and 4 below
for motor vehicles powered by a fuel other than gasoline. Until such
time that applicable exhaust emission standards are promulgated
for motor vehicles powered by fuels other than gasoline, such vehi-
cles shall be exempt from exhaust emission testing when operating
on a fuel other than gasoline.

TABLE 1

EXHAUST EMISSION STANDARDS
FOR THE IDLE TEST
[GASOLINE-FUELED MOTOR VEHICLES SUBJECT TO
INSPECTION BY THE STATE OF NEW JERSEY]

[Light-Duty, Gasoline-Fueled Motor Vehicles)
LDGVs and LDGTs Powered by Gasoline

[1dle] CO [Idle] HC
Model Year (% by volume) (ppm as hexane)
Pre-1968 8.5 1400
1968-1970 7.0 700
1971-1974 5.0 500
1975-1980 3.0 300
1981 & Later 12 220

LDGVs and LDGTs Powered by a Fuel Other Than Gasoline
{Reserved)

[Heavy-Duty, Gasoline-Fueled Motor Vehicles]
HDGVs Powered by Gasoline

[Idle] CO [Idle] HC
Model Year (% by volume) (ppm as hexane)
Pre-1968 8.5 1400
1968-1970 8.5 1200
1971-1974 6.0 700
1975-1978 4.0 500
1979 & Later 3.0 300

HDGVs Powered by a Fuel Other Than Gaseline
(Reserved)
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TABLE 2
EXHAUST EMISSION STANDARDS
FOR THE 2500 RPM TEST
LDGVs and LDGTs Powered by Gasoline
Co HC

Model Year (% by volume) (ppm as hexane)
Pre-1968 8.5 1400
1968-1970 7.0 700
1971-1974 5.0 500
1975 & Later 0.5 100
LDGVs and LDGTs Powered by a Fuel Other Than Gasoline
(Reserved)
TABLE 3
EXHAUST EMISSION STANDARDS
FOR THE ASMS5015 TEST
LDGVs Powered by Gasoline
(Effective through December 31, 1997)
HC CcO NO,
Model Yesr (g/mi) (g/mi) (g/mi)
1991 & Later 0.6 15.0 2.0
1983-1990 1.2 20.0 25
1981-1982 1.2 40.0 2.5
1980 1.2 40.0 5.0
1977-1979 45 60.0 5.0
1975-1976 4.5 60.0 7.5
1973-1974 6.0 100.0 715
1968-1972 6.0 100.0 8.0

LDGVs Powered by a Fuel Other Than Gasoline
(Effective through December 31, 1997)
(Reserved)

LDGT1s Powered by Gasoline
(Effective through December 31, 1997)

HC co NO,
Model Year (g/mi) (g/mi) (g/mi)
1991 & Later 1.2 45.0 24
1988-19%0 1.6 60.0 2.8
1984-1987 1.6 60.0 5.6
1979-1983 3.8 75.0 5.6
1975-1978 4.0 90.0 7.2
1973-1974 5.0 110.0 72
1968-1972 5.0 1100 8.0

LDGT1s Powered by a Fuel Other Than Gasoline
(Effective through December 31, 1997)
(Reserved)

LDGT2s Powered by Gasoline
(Effective through December 31, 1997)

HC CcO NO,
Mode! Year (g/mi) (g/mi) (g/mi)
1991 & Later 1.2 45.0 3.6
1988-1990 1.6 60.0 4.0
1984-1987 1.6 60.0 5.6
1979-1983 38 7540 5.6
1975-1978 4.0 90.0 7.2
1973-1974 5.0 110.0 7.2
1968-1972 5.0 110.0 8.0

LDGT2s Powered by a Fuel Other Than Gasoline
(Effective through December 31, 1997)
(Reserved)
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LDGVs Powered by Gasoline LDGT1s Powered by a Fuel Other Than Gasoline
(Effective January 1, 1998) (Effective January 1, 1998)
' HC Co NO, (Reserved)
Model Year (g/mi) (g/mi) (g/mi) LDGT2s Powered by Gasoline
{1994"*' Tier 1 0.3 75 1.2 (Effective January 1, 1998)
1981-1982 04 220 16 Model Year (g/mi) (@/mi) (g/mb)
1980 04 220 32 1994+ Tier 1
1977-1979 15 48.0 32 (LVW<5750) 04 98 14
1973-1974 35 %204 48 1988-1995 0.8 30.0 2.8
1968-1972 35 9.0 56 1984-1987 0.8 30.0 3.6
LDGVs Powered by a Fuel Other Than Gasoline 1979-1983 1.7 50.0 34
(Effective January 1, 1998) 1975-1978 20 60.0 4.5
(Reserved) 1973-1974 35 90.0 4.5
1968-1972 as 90.0 5.2
LDGT1s Powered by Gasoline
(Effective January 1, 1998) LDGT2s Powered by a Fuel Other Than Gasoline
HC co NO (Effective January 1, 1998)
Model Year (g/mi) (g/mi) (g/mi) (Reserved)
1994+ Tier 1
(LVW<3750) 0.3 1.5 1.2
(LVW23750) 0.4 9.8 14
1988-1995 0.8 30.0 1.9
1984-1987 0.8 30.0 34
1979-1983 1.7 50.0 34
1975-1978 2.0 60.0 4.5
1973-1974 35 90.0 4.5
1968-1972 35 90.0 5.2
TABLE 4
EXHAUST EMISSION STANDARDS FOR THE IM240 TEST
LDGVs Powered by Gasoline
(effective through December 31, 1997)
HC Cco NO,
(/mi) (g/mi) (g/mi)
Model Years Composite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1 0.80 0.50 15.0 12.0 2.00 (Reserved)
1986-1995 1.20 0.75 20.0 16.0 2.50 (Reserved)
1984-1985 1.20 0.75 30.0 24.0 3.00 (Reserved)
1983 2,00 L.25 30.0 24.0 3.00 (Reserved)
1981-1982 2.00 1.25 60.0 48.0 3.00 (Reserved)
1980 2.00 1.25 60.0 48.0 6.00 (Reserved)
1977-1979 7.50 5.00 90.0 72.0 6.00 {Reserved)
1975-1976 7.50 5.00 90.0 72.0 9.00 (Reserved)
1973-1974 10.0 6.00 150 120 9.00 (Reserved)
1968-1972 16.0 6.00 150 120 10.0 (Reserved)
LDGVs Powered by a Fuel Other Than Gasoline
(effective through December 31, 1997)
(Reserved)
LDGT1s Powered by Gasoline
(effective through December 31, 1997)
HC co NO,
(g/mi) (g/mi) (g/mi)
Model Years Composite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1
(LVW<3750) 0.80 0.50 15.0 12.0 2.0 (Reserved)
(LYW2>3750) 1.00 0.63 20.0 16.0 2.5 (Reserved)
1991-1995 2.4 1.50 60.0 48.0 3.0 (Reserved)
1988-1990 3.20 2.00 80.0 64.0 35 (Reserved)
1984-1987 3.20 2.00 80.0 64.0 7.0 (Reserved)
1979-1983 7.50 5.00 100 80.0 7.0 (Reserved)
1975-1978 8.00 5.00 120 96.0 9.0 (Reserved)
1973-1974 10.0 6.00 150 120 9.0 (Reserved)
1968-1972 10.0 6.00 150 120 10.0 (Reserved)

LDGT1s Powered by a Fuel Other Than Gasoline
(effective through December 31, 1997)
(Reserved)
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LDGT2s Powered by Gasoline
(effective through December 31, 1997)

HC CcoO NO,
(g/mi) (g/mi) (g/mi)
Model Years Composite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1
(LVW<5750) 1.00 0.63 20.9 16.0 2.5 (Reserved)
(LVW25750) 2.40 1.50 60.0 48.0 4.0 (Reserved)
1991-1995 240 1.50 60.0 48.0 4.5 (Reserved)
1988-1990 3.20 2.00 80.0 64.0 50 (Reserved)
1984-1987 3.20 2.00 80.0 64.0 7.0 (Reserved)
1979-1983 7.50 5.00 100 80.0 7.0 (Reserved)
1975-1978 8.00 5.00 120 96.0 9.0 (Reserved)
1973-1974 10.0 6.00 150 120 9.0 (Reserved)
1968-1972 10.0 6.00 150 120 10.0 (Reserved)
LDGT2s Powered by a Fuel Other Than Gasoline
(effective through December 31, 1997)
(Reserved)
LDGVs Powered by Gasoline
(effective January 1, 1998)
HC CO NO,
(g/mi) (g/mi) (g/mi)
Model Years Compasite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1 0.60 0.40 10.0 8.0 1.5 (Reserved)
1983-1995 0.80 0.50 15.0 12.0 2.0 (Reserved)
1981-1982 0.80 0.50 30.0 24.0 20 (Reserved)
1980 0.80 0.50 30.0 24.0 4.0 (Reserved)
1977-1979 3.00 2.00 65.0 52.0 4.0 (Reserved)
1975-1976 3.00 2.00 65.0 52.0 6.0 (Reserved)
1973-1974 7.00 4.50 120 96.0 6.0 (Reserved)
1968-1972 7.00 4.50 120 96.0 7.0 (Reserved)
LDGVs Powered by a Fuel Other Than Gasoline
(effective January 1, 1998)
(Reserved)
LDGT1s Powered by Gasoline
(effective January 1, 1998)
HC Co NO,
(g/mi) (g/mi) (g/mi)
Model Years Composite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1
(LVW<3750) 0.60 0.40 10.0 8.0 1.5 (Reserved)
(LYW23750) 0.80 0.50 13.0 100 18 (Reserved)
1988-1995 1.60 1.00 40.0 320 25 (Reserved)
1984-1987 1.60 1.00 40.0 320 4.5 (Reserved)
1979-1983 3.40 2.00 70.0 56.0 4.5 (Reserved)
1975-1978 4.00 2,50 80.0 64.0 6.0 (Reserved)
1973-1974 7.00 4.50 120 96.0 6.0 (Reserved)
1968-1972 7.00 4.50 120 96.0 7.0 (Reserved)
LDGT1s Powered by a Fuel Other Thar Gasoline
(effective January 1, 1998)
(Reserved)
LDGT2s Powered by Gasoline
(effective January 1, 1998)
HC Co NO,
(g/mi) (g/mi) (g/mi)
Model Years Composite Phase 2 Composite Phase 2 Composite Phase 2
1994+ Tier 1
(LVW<5750) 0.80 0.50 13.0 10.0 1.8 (Reserved)
(LVW25750) 0.80 0.50 15.0 12.0 2.0 (Reserved)
1988-1995 1.60 1.00 40.0 320 35 (Reserved)
1984-1987 1.60 1.00 40.0 320 4.5 (Reserved)
1979-1983 3.40 2.00 70.0 56.0 45 (Reserved)
1975-1978 4.00 2.50 80.0 64.0 6.0 (Reserved)
1973-1974 7.00 450 120 96.0 6.0 (Reserved)
1968-1972 7.00 4.50 120 96.0 70 (Reserved)

LDGT2s Powered by a Fuel Other Than Gasoline
(effective January 1, 1998)
(Reserved)
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(f) A motor vehicle that is modified, in accordance with N.J.A.C.
7:27-15.7, or manufactured to operate on more than one fuel type
shall be subject to exhaust emission standards that apply to the
motor vehicle for each fuel type for which the motor vehicle is
equipped. Such motor vehicle shall be subject to an exhaust emission
test for each fuel type on which it operates and shall comply with
all applicable standards for each fuel type. Such motor vehicle shall
also be subject to an evaporative pressure test and an evaporative
purge test when operating on gasoline. If the motor vehicle is
capable of simultaneous operation on more than one fuel type (for
example, flexible fuel, gasoline-methanol vehicle), the motor vehicle
shall be subject to an exhaust emission test using the fuel mixture
in the vehicle at the time of inspection. When operating on a fuel
other than gasoline, the exhaust emission standards applied to a
motor vehicle shall be those prescribed in the Tables 1, 2, 3, and
4 above for motor vehicles powered by a fuel other than gasoline.
Until such time that applicable exhaust emission standards are
promulgated for motor vehicles powered by fuels other than
gasoline, such vehicles shall be exempt from exhaust emission test-
ing when operating on a fuel other than gasoline.

7:27-[15.5]15.7 [Operation of emission control apparatus)
Prohibition of tampering with emission control
apparatus

(a) No person shall cause, suffer, allow or permit any of the
following, unless in accordance with EPA Memorandum 1A or
exempt from prohibition by CARB executive order (information on
devices or modifications approved by CARB executive order may be
obtained from Air Resources Board, Haagen-Smit Laboratery, 9528
Telstar Avenue, El Monte, CA 91731-2990):

1. [No person shall cause, suffer, allow or permit any emission
control apparatus] The disconnection, detachment, deactivation, or
any other alteration or modification from the design of the original
vehicle manufacturer of an element of design installed on any motor
vehicle with a certified configuration {to be disconnected, detached,
deactivated, or in any other way rendered inoperable or less effective
than designed by the original equipment manufacturer], [(Jexcept
temporarily for the purpose of diagnosis, maintenance, repair or
replacement]).[;

[(b)]2. [No person shall cause, suffer, allow or permit the] The
operation on the public roads, streets or highways of the State or
any public or quasi-public property in the State of any motor vehicle
with a certified configuration in which any [emission control ap-
paratus] element of design installed on such vehicle has been discon-
nected, detached, deactivated, or in any other way [rendered in-
operable or less effective than designed by] altered or modified from
the design of the original [equipment] vehicle manufacturerf.};

[(c)]3. [No person shall cause, suffer, allow or permit the] The
sale, lease, or offer for sale or lease, of any motor vehicle with a
certified configuration in which [emission control apparatus] any
element of design installed on such vehicle has been disconnected,
detached, deactivated, or in any other way [rendered inoperable or
less effective than designed by] altered or modified from the design
of the original [equipment] vehicle manufacturer[.]; and

4. The sale, or offer for sale, of any device or component as an
element of design intended for use with, or as part of, any motor
vehicle or motor vehicle engine with a certified configuration, which
is not designed to duplicate the function and performance of any
element of design installed by the original vehicle manufacturer.

7:27-{15.6]15.8 Idle standard

(a) No person shall cause, suffer, allow, or permit the engine of
a gasoline-fueled motor vehicle to idle for more than three con-
secutive minutes if the vehicle is not in motion[, except:

1. A motor vehicle at the vehicle operator’s place of business
where the motor vehicle is permanently assigned may idle for 30
consecutive minutes, or

2. A motor vehicle may idle for 15 consecutive minutes when the
vehicle engine has been stopped for three or more hours).

(b) (No change.)
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7:27-[15.7 Exceptions]15.9 Non-interference with the motor
vehicle codes

[(a) This subchapter shall not apply to motorcycles or to motor
vehicles with an engine displacement of less than 50 cubic inches
(819 cubic centimeters).]

[(b)] Nothing in this subchapter is intended to limit or deny the
inspection of motor vehicles for exhaust systems in accordance with
regulations established pursuant to N.J.S.A. 39:8-2, 39:3-70, 39:3-76,
and 39:10-26.

[7:27-15.8 Variances]

[Whenever either the Commissioner or the Director, Division of
Motor Vehicles, has reason to believe that any vehicle or any vehicle
class cannot comply with the provisions of N.J.A.C. 7:27-15.4(b), the
Director, with the concurrence of the Commissioner, may prescribe
alternative emission inspection standards for such vehicle or vehicle
class.}

7:27-15.10 Cost waivers

(a) Notwithstanding the provisions of N.J.A.C. 7:27-15.3, a person
may cause, suffer, allow or permit the operation of a gasoline-fueled
motor vehicle which fails to meet the applicable motor vehicle
inspection testing requirements at N.J.A.C, 7:27-15.5 upon the public
roads, streets, or highways of the State and upon any public or
quasi-public property in the State, provided that the State has issued
to the owner of the motor vehicle, pursuant to this section, a waiver
of the requirement to meet these standards.

(b) A waiver issued pursuant to this section shall relieve the
owner of a motor vehicle from responsibility for taking any further
action to reduce exhaust and evaporative emissions from the motor
vehicle until the motor vehicle is next due for inspection, pursuant
to N.J.S.A. 39:8.

(c) Any owner of a motor vehicle may apply to the State for a
waiver pursuant to this section if:

1. The motor vehicle, when tested in accordance with N.J.A.C.
7:27-15.5, is determined to have failed the motor vehicle inspection;

2. For a motor vehicle within a warranty period established
pursuant to 42 U.S.C.A. 7541, the owner has used all available
warranty coverage to have repairs made that are directed toward
correcting the cause of the motor vehicle’s failore to meet the
applicable exhaust and evaporative emission standards;

3. Repairs are made pursuant to (c)2 above and (d) below, and
the motor vehicle is determined to have failed the motor vehicle
inspection when retested in accordance with N.J.A.C. 7:27- 15.5; and

4. The owner of the motor vehicle qualifies to apply for a waiver
pursuant to (d) below.

(d) For an owner of a motor vehicle to qualify to apply for a
cost waiver, the owner shall have expended on repair of the motor
vehicle, subsequent to the inspection test failure specified at (c)1
above, no less than the current dollar equivalent of $450.00, in 1989
dollars, determined in accordance with (e) below; and the following:

1. The following types of expenditures may not be credited toward
meeting this minimum $450.00 amount:

i. Monies expended for repairs that are directed other than to
correcting the cause of the emission test failure; and

ii. Monies expended for tampering-related repairs. Such repairs
are specifically those repairs needed to correct any acts prohibited
at NJ.A.C. 7:27-15.7(a)1;

2. For a 1980 model year or later motor vehicle, only monies
expended for repairs performed by a professional repair technician
may be credited toward meeting the minimum amount; and

3. For a pre-1980 model year motor vehicle, monies expended for
the following may be credited toward meeting the minimum amount:

i. For repairs performed by a professional repair technician, any
monies expended on the repairs; and

ii. For repairs performed by a person who is not a professional
repair technician, only the direct costs of parts and components.

(e) The current dollar equivalent of $450.00, in 1989 dollars, is
calculated as follows:
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current dollars = $450.00 x (most recent CPI)/(1989 CPI)
Where:

current dollars = current value of $450.00 expressed in
1989 dollars;

1989 CPI = Consumer Price Index for the calendar
year 1989 (that is, 124.0); and

most recent CPI = Consumer Price Index for the most re-

cent calendar year.

(f) The State shall approve a request for a waiver only if the
owner of the motor vehicle provides the following in the application
for the waiver:

1, If the motor vehicle is within an applicable warranty period
established pursuant to 42 U.S.C.A. 7541:

i. Documentation indicating that any available warranty coverage
has been used to have the repairs made that are directed toward
correcting the cause of the motor vehicle’s failure to pass the motor
vehicle inspection; or

ii. A written denial of warranty coverage for the needed repairs
from the manufacturer or authorized dealer;

2. Receipt or receipts documenting that no less than the minimum
amount required pursuant to (d) above has been expended on the
repair of the motor vehicle;

(g) If, given their nature, the repairs performed pursuant to (c)2
or (d) above can be visually confirmed, the State shall approve a

PROPOSALS

request for a waiver only if, in addition to compliance with (f) above,
visual inspection of the motor vehicle during retesting performed
pursuant to (c)3 above confirms that the repairs have been made.

7:27A-3.10 Civil Administrative Penalties for Violations of Rules
Adopted Pursuant to the Act

(a)-(d) (No change.)

(e) The Department shall determine the amount of civil adminis-
trative penalty for offenses described in this section on the basis
of the provision violated and the frequency of the violation. Foot-
notes 3, 4, and 8 set forth in this subsection are intended solely
to put violators on notice that in addition to any civil administrative
penalty assessed the Department may also revoke the violator’s
operating certificate or variance. These footnotes are not intended
to limit the Department’s discretion in determining whether or not
to revoke an operating certificate or variance, but merely indicate
the situations in which the Department is most likely to seek revoca-
tion. The number of the following subsections corresponds to the
number of the corresponding subchapter in N.J.A.C. 7:27.

1.-14. (No change.)

15. The violations of N.J.A.C. 7:27-15, Control and Prohibition
of Air Pollution from Gasoline-fueled Motor Vehicles, and the civil
administrative penalty amounts for each violation, per vehicle or,
with respect to N.J.A.C. 7:27-15.7(a)4, per device/component, are as
set forth in the following table:

Fourth and
Each
First Second Third Subsequent
Citation Class Offense Offense Offense Offense
NJA.C. 7:27-15.3(d) Passenger Vehicle Registration $ 500 $1,000 $ 2,500 $ 7,500
Commercial Vehicle Registration $1,000 $2,000 $ 5,000 $15,000
[NJA.C. 7:27-15.5(a)]
NJA.C. 7:27-15.7(a)1 Owner of four or fewer [than three] $ 400 $ 800 $ 2,000 $ 6,000
vehicles
[All other (e.g. Fleet, Motor Vehicle
Dealer & Repair/Service Center)]
Owner of five or more vehicles $1,000 $2,000 $ 5,000 $15,000
[NJ.A.C. 7:27-15.5(b)]
NJA.C. 7:27-15.7(a)2 Passenger Vehicle Registration $ 500 $1,000 $ 2,500 $ 7,500
Commercial Vehicle Registration $1,000 $2,000 $ 5,000 $15,000
[NJA.C. 7:27-15.5(c)]
NJA.C. 7:27-15.7(a)3 Sale/Offer for Sale; $1,000 $2,000 $ 5,000 $15,000
Lease/Offer for Lease by owner of four
or fewer vehicles
Sale/Offer for Sale; $2,000 $4,000 $10,000 $30,000
Lease/Offer for Lease by owner of five
or more vehicles
NJA.C. 7:27-15.7(a)4 Offer for Sale/Sale of Device/Component $2,000 $4,000 $10,000 $30,000
[N.JA.C. 7:27-15.6(a)]
NJ.A.C. 7:27-15.8(a) Passenger Vehicle Registration $ 100 $ 200 $ 500 $ 1,500
Commercial Vehicle Registration $ 200 $ 400 $ 1,000 $ 3,000
Property Owner $ 200 $ 400 $ 1,000 $ 3,000

16.-25. (No change.)

SUBCHAPTER 4. AIR TEST METHOD 4: TESTING
PROCEDURES FOR MOTOR VEHICLES

7:27B-4.1 Definitions

The following words and terms, when used in this [Subchapter]
subchapter, [shall] have the following meanings, unless the context
clearly indicates otherwise.

“Chassis dynamometer or dynamometer” means a device con-
structed in such manner as [a] to simulate highway driving conditions
on a stationary motor vehicle.

[“Diesel-powered motor vehicle” means a vehicle which is self-
propelled by a compression ignition type of internal combustion

engine and which is designed primarily for transporting persons or
property on public streets or highways; for purposes of this
Subchapter, passenger automobiles and motorcycles are excluded.]

;‘EPA” means the United States Environmental Protection
Agency.

“Gasoline-fueled” means powered by a hydrocarbon fuel other
than diesel fuel, including, but not limited to, gasoline, natural gas,
liquified petroleum gas, and propane, and also powered by alcohol
fuels, hydrocarbon-alcohol fuel blends and hydrogen.

[“Gasoline-fueled motor vehicle” means any motor vehicle
equipped to be powered by a hydrocarbon fuel other than diesel
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fuel, but including alcohol fuels and hydrocarbon-alcohol fuel
blends.]

“Gross vehicle weight rating (GYWR)” means the value specified
by the manufacturer as the maximum loaded weight of a single or
combination vehicle.

“Heavy-duty diesel vehicle (HDDV)” means a vehicle that has a
GVWR exceeding 8,500 pounds, is self-propelled by a compression
ignition type of internal combustion engine, uses diesel oil as its
fuel, and is designed primarily for transporting persons or property.

“Heavy-duty [motor] gasoline-fueled vehicle (HDGV)” means
{any] a gasoline-fueled motor vehicle that has a GVWR exceeding
8,500 pounds and that is designed primarily for transportation of
persons or property [and registered as exceeding 6,000 pounds gross
weight].

“Inertia weight” means the vehicle curb weight plus 300 pounds.

“Light-duty gasoline-fueled vehicle (LDGV)” means a gasoline-
fueled motor vehicle that has a GVWR of 8,500 pounds or less, is
designed primarily for use as a passenger car or is a passenger car
derivative and is capable of seating 12 or fewer passengers.

“Light-duty gasoline-fueled truck (LDGT)” means a gasoline-
fueled motor vehicle that has a GVWR of 8,500 pounds or less, a
vehicle curb weight of 6,000 pounds or less, and a basic frontal area
of 45 square feet or less, and that is:

1. Designed primarily for the transportation of property or more
than 12 passengers; or

2. Available with special features enabling off-street or off-
highway operation and use.

“Light-duty gasoline-fueled truck 1 (LDGT1)” means a light- duty
gasoline-fueled truck with a GVWR of 6,000 pounds or less.

“Light-duty gasoline-fueled truck 2 (LDGT2)” means a light- duty
gasoline-fueled truck with a GVWR of more than 6,000 pounds.

(“Light-duty motor vehicle” means any motor vehicle designed
primarily for transportation of persons or property and registered
at 6,000 pounds gross weight or less.]

“Motor vehicle emission testing equipment” means equipment in
accordance with specifications contained in Appendix 7 (“Specifica-
tions For Motor Vehicle Emission Testing Equipment For Use in
the New Jersey Enhanced Inspection and Maintenance Program”)
to this chapter, incorporated herein by reference. The equipment
shall include all devices used for performing a motor vehicle inspec-
tion, including, but not limited to, exhaust gas analyzers, evaporative
pressure testing apparatus, evaporative purge testing apparatus,
dynamometers, computers and related software.

“Tier 1 Standards” means standards prescribed at section 202(g)
of the Clean Air Act, 42 U.S.C.A. 7521(g), for model years 1994 and
later, LDGT1s and LDGVs.

“Vehicle curb weight” means the actual weight of a motor vehicle
in operational status or the weight given by the manufacturer for
such a vehicle. Such weight shall include the weight of all standard
equipment, of the fuel at nominal tank capacity, and of optional
equipment computed in accordance with 40 CFR §86.082-24. This
term, with respect to an incomplete light-duty gasoline-fueled truck,
shall be the weight given by the manufacturer for such a truck.

7:27B-4.5 [Exhaust emission testing procedure for gasoline-fueled
motor vehicles subject to inspection by the State of New
Jersey] Procedures for the visible smoke test and the idle
test

(a) The [exhaust emission] testing procedure for [gasoline-fueled
motor vehicles] the visible smoke test, to be used to determine a
motor vehicle’s compliance with [N.J.A.C. 7:27-15.2(b), and 15.4(a)
and (b)] the standard set forth at N.J.A.C. 7:27- 15.6(a) shall be
(the following:

1. The smoke test shall be] performed as follows:

[i. Place the] 1. The vehicle shall be placed in neutral gear with
all accessories off and the [handbrake] emergency or parking brake
secured;

[ii. Accelerate the engine] 2. The engine speed shall be increased
to an engine speed greater than the idle mode, and the exhaust
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emissions and crankcase emissions observed [observe] for visible
continuous smoke [in the exhaust emissions and crankcase
emissions]; and

[iii. Visible] 3. If there is visible smoke in the exhaust emissions
or crankcase emissions for a period in excess of three consecutive
seconds, the motor vehicle shall be [a cause for rejection] determined
to fail to meet the standard.

[2. The emission test at idle mode] (b) The testing procedure for
the idle test, to be used to determine a motor vehicle’s compliance
with the exhaust emission standards set forth at N.J.A.C.
7:27-15.6(b)1 is the idle test and shall be performed as follows:

[i. Engines] 1. The engine shall be at normal operating tempera-
ture and not overheating (as [indicated] determined by the vehicle’s
temperature gauge or temperature warning light, [or] a boiling
radiator, or other visual observation) with all accessories off;

[ii.]2. With the engine operating in the idle mode and transmission
[is] in neutral, the sample probe shall be inserted at least [six] ten
inches into the exhaust outlet;

[iii.]3. (Record] The exhaust concentrations shall be measured as
percent carbon monoxide and parts per million hydrocarbons after
stabilized readings are obtained or at the end of 30 seconds, which-
ever occurs first; and

[iv.]4. [These exhaust concentrations shall be the inspection re-
sults.] If the percent carbon monoxide or parts per million
hydrocarbons recorded in (b)3 above exceeds the applicable stan-
dards specified in Table 1 at N.J.A.C. 7:27-15.6, the motor vehicle
shall be determined to fail to meet the standard.

7:27B-4.6 Procedure for the ASM5015 test and the 2500 RPM test

(a) The testing procedure for the ASMS5015 test and the 2500
RPM test, to be used to determine a motor vehicle’s compliance
with the exhaust emission standards set forth at N.J.A.C.
7:27-15.6(b)2 shall consist of an ASM5015 test followed by a 2500
RPM fest.

(b) A motor vehicle shall be tested pursuant to (a) above in as-
received condition with all accessories off. Its engine shall be at
normal operating temperature and not overheating (as determined
by the vehicle’s temperature gauge or temperature warning light,
a boiling radiator, or other visual observation).

(¢) The ASMS5015 test shall be initiated as follows:

1. The dynamometer shall be warmed up, in stabilized operating
condition, adjusted and calibrated in accordance with the
procedures recommended by the dynamometer manufacturer;

2. The motor vehicle shall be positioned on the dynamometer and,
if necessary, secured according to protocol recommended by the
dynamometer manufacturer; and

3. The evaporative purge test apparatus shall be connected and
the procedures for the evaporative purge test shall be performed
as specified in NJ.A.C. 7:27B-4.10; or for those motor vehicles
identified as requiring a specific procedure, other than the ASM5015
test, to activate their evaporative system purge, such procedure shall
be run at this time in the manner and duration determined by the
Division of Motor Vehicles;

4. The dynamometer shall be set at a load setting determined
by the following equation:

L = IW/250
where:

L = load, in horsepower; and
IW = vehicle inertia weight, in pounds;

5. The sample probe shall be inserted into the motor vehicle’s
tailpipe to a minimum depth of 10 inches. If the motor vehicle’s
exhaust system prevents insertion to this depth, a tailpipe extension
shall be used. For motor vehicles equipped with multiple exhaust
pipes, exhaust gas measurements shall be taken from all exhaust
pipes simultaneously;

6. The tachometer or other means determined by the Director of
the Division of Motor Vehicles shall be used to measure engine
speed. When engine speed is being measured with a tachometer,
the tachometer shall be attached to the motor vehicle in accordance
with the analyzer manufacturer’s instructions; and
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7. A motor vehicle with an automatic transmission shall be
operated during the ASMS015 test with the gear selector in drive,
and a motor vehicle with a manual transmission shall be operated
in first (or, if more appropriate, second) gear.

(d) At the beginning of the ASM5015 test, the motor vehicle shall
be accelerated to a speed of 15 MPH as indicated on the
dynamometer speed indicator. This speed shall be maintained, = 1.0
MPH, for the test duration. The test duration shall be determined
as follows:

1. If the following fast-pass criteria are met within 30 seconds,
the ASM5015 test shall be terminated after 30 seconds:

i. Measurement of the hydrocarbons and carbon monoxide in the
exhaust emissions 30 seconds after beginning the test indicates that
the concentration of each of these air contaminants is less than or
equal to 60 percent of the applicable standards established in Table
3 at N.JA.C. 7:27-15.6; and

ii. Measurement of the oxides of nitrogen in the exhaust
emissions 30 seconds after beginning the test indicates that its
concentration is less than or equal to the applicable standard
established in Table 3 at N.J.A.C. 7:27-15.6.

2. If any one of the criteria at (d)1 is not met, the ASM5015 test
shall be terminated after 90 seconds.

(e) Under either of the following circumstances, a determination
shall be made that the motor vehicle has passed the ASM5015 test:

1. The motor vehicle meets the criteria for fast pass in (d)1 above;
or

2. The measurements made of the hydrocarbons, carbon monox-
ide and oxides of nitrogen in the exhaust emissions made pursuant
to (d)2 above indicates that the concentration of each of these air
contaminants is less than or equal to the applicable standards
established in Table 3 at N.J.A.C. 7:27-15.6.

(f) The ASMS5015 test shall be concluded by placing the vehicle’s
transmission in park or neutral after safely bringing the vehicle’s
drive wheels to a complete stop using the vehicle’s brakes.

() A 2500 RPM test shall then be conducted as follows:

1. The vehicle engine speed shall be increased from idle to be-
tween 2200 and 2800 RPM and maintained at that level for the
duration of the test, not to exceed 30 seconds. If the engine speed
falls and remains below 2200 RPM or exceeds and remains above
2800 RPM for more than two consecutive seconds during the test
period, the measured value shall be invalidated for that sampling
period and the test duration extended accordingly. If any excursion
outside of the allowable RPM range lasts for more than 10 seconds,
the test shall be invalidated, and another 2500 RPM test shall be
initiated;

2. Exhaust concentrations shall be measured as percent carbon
monoxide and parts per million hydrocarbons after stabilized read-
ings are obtained or at the end of 30 seconds, whichever occurs
first.

(h) A determination shall be made that the motor vehicle has
failed the 2500 RPM test if the measurements made of the
hydrocarbons and carbon monoxide in the exhaust emissions in-
dicate that the concentration of either of these air contaminants
is greater than the applicable standards specified in Table 2 at
NJ.A.C. 7:27-15.6.

7:278B-4,7 Procedures for the IM240 test and the fast-pass/fast-fail
IM240 test

(a) The testing procedure for the IM240 test, to be used to
determine a motor vehicle’s compliance with the exhaust emission
standards set forth at N.JA.C. 7:27-15.6(b)3 or (b)4, requires
performing the IM240 test or the fast-pass/fast-fail IM240 test.

(b) The IM240 testing procedure may be used on all motor
vehicles subject to the exhaust emission test in accordance with
NJ.A.C. 7:27-15.5(h).

(¢) The fast-pass/fast-fail IM240 testing procedure may be used
on all motor vehicles subject to the exhaust emission test in ac-
cordance with NJA.C. 7:27-15.5(h).

(d) The procedures for the IM240 test are specified as follows:

1. On and after the date EPA promulgates the exhaust test
procedures to be used for the IM240 test at 40 CFR §85.2221, such
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procedures and all subsequent revisions thereto shall be in-
corporated herein by reference;

2. Until EPA promnigates such procedures, the applicable
procedures shall be those described in the EPA report EPA-AA-
EPSD-1M-93-1, entitled High-Tech I/M Test Procedures, Emission
Standards, Quality Control Requirements, and Equipment
Specifications, April 1994, incorporated herein by reference. A copy
of this EPA report has been filed with the Office of Administrative
Law and may be obtained from the Bureau of Transportation Con-
trol in the Department. The standards to be applied to determine
if a motor vehicle passes or fails shall be those specified at NJ.A.C.
7:27-15.6(b)3.

(e) The procedures for the fast-pass/fast-fail IM240 test are
specified as follows:

1. On and after the date EPA promulgates the exhaust test
procedures to be used for the IM240 test at 40 CFR §85.2221 and
the fast-pass/fast-fail algorithm at 40 CFR §85.2205, such
procedures and all subsequent revisions thereto shall be in-
corporated herein by reference;

2. Until EPA promulgates such procedures, the applicable
procedures shall be those described in the EPA report EPA-AA-
EPSD-IM-93-1, entitled High-Tech I/M Test Procedures, Emission
Standards, Quality Control Requirements, and Equipment
Specifications, April 1994, incorporated herein by reference. A copy
of this EPA report has been filed with the Office of Administrative
Law and may be obtained from the Bureau of Transportation Con-
trol in the Department. The standards to be applied to determine
if a motor vehicle passes or fails shall be those specified at N.J.A.C.
7:27-15.6(b)4.

7:27B-[4.6]4.8 [Gasoline-fueled motor vehicle emission] Emission
contro} apparatus [compliance] examination
procedure

(a) The procedure for examination of the [motor vehicle] emission
control apparatus [of all post-1974 model year gasoline-fueled motor
vehicles under 8501 pounds to determine compliance with N.J.A.C.
7:27-15.4(c), when conducted during periodic scheduled inspection
and random roadside inspection,] of a motor vehicle, required at
NJ.A.C. 7:27-15.5(e)3, shall, if the motor vehicle had a catalytic
converter as original equipment, consist of [the following three
examinations:

1. A] a visual check to determine [the] whether a [presence of]
properly installed catalytic [converters on motor vehicles] converter
is present on the motor vehicle [designed and marketed by the
vehicle manufacturer with catalytic converters as original
equipment}.

(b) The absence of [such] a properly installed catalytic con-
verter[s,] shall [be cause for vehicle rejection] result in a determina-
tion of failure of the motor vehicle inspection.

(©) A [Rejected vehicles] motor vehicle that has failed inspection
in accordance with (b) above shall be required to be properly
equipped with [new or used] a replacement catalytic [converters]
converter certified according to [U.S. Environmental Protection
Agency] EPA procedures and subsequently [reexamined] reins-
pected. The [reexamination] reinspection shall consist of a visual
check to [document] verify the proper installation of [a] an ap-
propriate replacement catalytic converter.

[2. (Reserved)

3. An examination consisting of a visual inspection for the
presence of, or malfunction of the fuel filler neck inlet restrictor
on motor vehicles designed and marketed by the vehicle manufac-
turer for operation with unleaded fuel only. Rejected vehicles shall
be required to be properly equipped with new or used replacement
catalytic converters certified according to U.S. Environmental
Protection Agency procedures and a new fuel filler neck inlet restric-
tor. Reexamination shall consist of a visual check to document
proper installation of a replacement catalytic converter and fuel filler
neck inlet restrictor.

i. The fuel filler neck inlet restrictor examination shall be con-
ducted in the following manner:

(1) Attempt to insert a dowel, with a diameter equivalent to that
of a standard leaded fuel rump nozzle, into the fuel filler neck.
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(2) The absence of the fuel filler neck inlet restrictor is verified
if the dowel can be inserted and shall be cause for vehicle rejection.

(b) Inspection of gasoline-fueled motor vehicles for (a) above
shall be implemented by model year and registered weight in ac-
cordance with the following schedule:

REGISTERED
DATE MODEL YEAR WEIGHT
December 1, 1985 1985 and later Under 6001 pounds
May 1, 1986 1982 and later Under 6001 pounds

July 1, 1986 1982 and later Under 8501 pounds
Januvary 1, 1987 1979 and later Under 8501 pounds

May 1, 1987 1975 and later Under 8501 pounds}

{7:27B-4.7 Gasoline-fueled motor vehicle exhaust lead
determination procedure

(a) An examination using lead test paper to determine the
presence of lead in the vehicle exhaust shall be performed on the
following vehicles:

1. All post-1974 model year gasoline-fueled motor vehicles weigh-
ing less than 8501 pounds which are designed and marketed by the
vehicle manufacturer for operation with unleaded fuel only and
which are determined during annual inspection and random roadside
inspection to have improperly functioning or improperly maintained
emission control apparatus as determined according to the inspection
test procedure established at N.J.A.C. 7:27B-4.6.

2. One percent of all post-1974 model year gasoline-fueled motor
vehicles weighing less than 8501 pounds which are designed and
marketed by the vehicle manufacturer for operation with unleaded
fuel only and which are determined during annual inspection and
random roadside inspection to have properly functioning and proper-
ly maintained emission control apparatus as determined according
to the inspection test procedure established at N.J.A.C. 7:27B-4.6.

(b) The lead test paper examination shall be conducted in the
following manner:

(i) Remove test paper from package and moisten with distilled
water,

(ii) Wipe a small section of the tailpipe with a cloth;

(iii) Attach moistened paper onto the cleaned surface of the
tailpipe with a clip; and

(iv) Remove paper.

(v) The presence of lead in the vehicle exhaust is indicated by
the lead paper changing to a pink or red color.

(c) The test result for vehicles examined according to the inspec-
tion test procedures established at (b) above shall be recorded by
the New Jersey Division of Motor Vehicles and forwarded monthly
to the Department of Environmental Protection.

(d) The presence of lead in the vehicle exhaust, if determined
solely according to the inspection test procedure established at (b}
above shall not be cause for vehicle rejection.

(e) This section shall not apply to vehicle examinations performed
by private inspection centers licensed by the Division of Motor
Vehicles.

(f) This section shall expire on October 1, 1986.]

7:27B-4.9 Procedures for the evaporative pressure test

(a) The testing procedure for the evaporative pressure test, to be
used to determine a motor vehicle’s compliance with the evaporative
pressure test requirements at N.J.A.C. 7:27-15.5(e)4, shall be con-
ducted in accordance with either (b} or (c) below.

(b) The procedure for the evaporative pressure test may be as
follows:

1. The test shall be initiated as follows:

i. The gas cap shall be removed and the appropriate gas cap
adapter connected to the filler neck;

ii. The gas cap shall be connected to the gas cap test rig;

iii. The hood of the motor vehicle shall be opened and the vapor
line connecting the evaporative canister to the gas tank clamped
as close as possible to the evaporative canister. If the vapor line
cannot be clamped, it shall be removed from the evaporative canister
and plugged so as to prevent leakage;
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iv. The gas cap shall be pressurized with nitrogen, or a functional-
ly equivalent gas, to a pressure of 14q0.5 inches of water for a
maximum of 10 seconds, the flow shut off, and the pressure decay
monitored for 10 seconds; and

v. The gas tank shall be pressurized with nitrogen, or a func-
tionally equivalent gas, to a pressure of 14 + 0.5 inches of water with
a flow rate of 10 liters per minute, the flow shut off, and the pressure
decay monitored for np to two minutes.

2. If, at any time during the two minutes that the gas tank
pressure decay is monitored, the evaporative system pressure drops
from the starting pressure by six or more inches of water, the test
shall be terminated and the motor vehicle shall be determined to
fail the evaporative pressure test;

3. If, at any time during the 10 seconds that the gas cap pressure
decay is monitored, the gas cap pressure drops from the starting
pressure by six or more inches of water, the motor vehicle shall
be determined to fail the evaporative pressure test; and

4. The test shall be concluded by removing the gas cap adapter
from the filler neck, removing the gas cap from the gas cap test
rig and replacing the gas cap on the filler neck.

(c) The evaporative pressure test may be performed in accordance
with 40 CFR §51.357(a)(10), incorporating all subsequent revisions
thereto.

7:27B-4.10 Procedures for the evaporative purge test

(a) The testing procedure for the evaporative purge test, to be
used to determine a motor vehicle’s compliance with the evaporative
purge test requirements at N.J.A.C. 7:27-15.5(e)5, shall be conducted
in accordance with either (b) or (c) below.

(b) The procedure for the evaporative purge test may be as
follows:

1. The test shall be initiated as follows:

i. The gas cap shall be removed, the appropriate filler adapter
connected and the helium flow into the gas tank started;

ii. The exhaust emission test procedures specified at NJ.A.C.
7:27B-4.6 or NJ.A.C. 7:27B-4.7 shall be carried out;

iii. The helium concentration in the exhaust emissions shall be
measured concurrently with the exhaust emission test being
performed in accordance with NJ.A.C. 7:27B-4.6 or NJA.C.
7:27B-4.7; and

iv. If the measured helium concentration is less than 25 ppm,
the motor vehicle shall be determined to fail the evaporative purge
test.

(c) The evaporative purge test may be performed in accordance
with the following:

1. On and after the date EPA promulgates procedures to be used
for the evaporative purge test with the IM240 test at 40 CFR
§85.2221 or procedures to be used with the fast-pass/fast-fail IM240
test at 40 CFR §85.2221 and 40 CFR §2205(c), or both, such
procedures and all subsequent revisions thereto shall be in-
corporated herein by reference; and

2. Until EPA promulgates such procedures, the procedures to be
used shall be:

i. For a motor vehicle being tested with an TM240 test in ac-
cordance with N.JA.C. 7:27B-4.7(d) or an ASMS5015 test in ac-
cordance with N.J.A.C. 7:27B-4.6, those procedures described in the
EPA report EPA-AA-EPSD-IM-93-1, entitled High-Tech I/'M Test
Procedures, Emission Standards, Quality Control Requirements,
and Equipment Specifications, April 1994, incorporated herein by
reference (A copy of this EPA report has been filed with the Office
of Administrative Law and may be obtained from the Bureau of
Transportation Control in the Department); and

ii. For a motor vehicle being tested with a fast-pass/fast-fail
IM240 test in accordance with N.J.A.C. 7:27B-4.7(e), those
procedures described in the EPA report EPA-AA-EPSD-IM-93-1,
entitled High-Tech I’'M Test Procedures, Emission Standards,
Quality Contrel Requirements, and Equipment Specifications, April
1994, incorporated herein by reference (A copy of this EPA report
has been filed with the Office of Administrative Law and may be
obtained from the Bureau of Transportation Control in the Depart-
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ment); and those procedures set forth in N.J.A.C. 7:27, Appendix
II, “Description of the IM240/Purge Fast-Pass/Fast-Fail Algorithm,”
and incorporated herein by reference.

7:27B-4.11 Procedure for On-Board Diagnostics Testing
(Reserved)

APPENDIX 7

SPECIFICATIONS FOR MOTOR VEHICLE EMISSION TESTING
EQUIPMENT FOR USE IN THE NEW JERSEY ENHANCED
INSPECTION AND MAINTENANCE PROGRAM
(RESERVED)

APPENDIX II

Description of the IM240/Purge
Fast-Pass/Fast-Fail Algorithm

Pass and fail decisions are made by measuring the vehicle’s cumulative
emissions of each pollutant in each second, and comparing them to
cumulative emission fast-pass and fast-fail standards for each pollutant
for the second of the test under consideration. In general, if the vehicle’s
cumulative emissions are above a given level for any pollutant the vehicle
fails, if they are below a given level for all pollutants the vehicle passes.
Testing continues until decisions are made for each pollutant and for
purge. Measurements of all constituents shall continue to be taken as
long as the test continues, including those constituents for which a
decision has already been made.

The fast-pass and fast-fail standards are derived from the Arizona
data which included 3,718 tests. Fast-fail standards for each second
represent the highest cumulative emission levels in that second obtained
for vehicles passing the IM240 using two-ways-to pass criteria (which
are more lenient standards than the compasite test), based on composite
test cutpoints of 0.80 grams per mile (gpm) HC, 15.0 gpm CO, 2.0 gpm
NO,, and 1.0 liter of purge, and Phase 2 cutpoints of 0.50 gpm HC,
and 12.0 gpm CO. Hence, vehicles that exceed this level are showing
higher cumulative emissions at that point in the test than the dirtiest
vehicles passing the full test and therefore fail. Fast-pass standards for
each second represent the tenth lowest cumulative emission levels in
that second obtained for vehicles failing the IM240 using the two-ways-
to-pass criteria. Hence, vehicles that fall below this level are showing
lower cumulative emissions at that point in the test than the cleanest
vehicles failing the full test and therefore pass. Fast-pass/fast-fail de-
terminations begin at second 30 of the IM240 cycle. The second-by-
second standards are depicted in the tables which accompany this
description. EPA is continuing to collect data and may revise the stan-
dards in the future to further optimize the algorithm.

Beginning at second 94, pass/fail decisions for HC and CO are based
upon analysis of cumulative emissions in Phase 2, the portion of the
test beginning at second 94, as well as emission levels cumulated from
the beginning of the test (the “composite” test). Fast-pass and fast-fail
standards are derived for Phase 2 of the test as described above;
however, they are used somewhat differently to determine fast-fail con-
ditions. Since we do not have two-ways-to-pass standards for NO,, there
are no Phase 2 NO, fast-pass/fast-fail standards, and Phase 2 cumulative
NO, emissions are not measured.

The fast-pass/fast-fail algorithm for purge is essentially the same as
for tailpipe emissions. Second-by-second cumulative purge levels are
compared with second-by-second cumulative purge pass/fail standards.
Fast-pass standards correspond to the tenth highest cumulative purge
levels for failing vehicles. Fast-fail standards correspond to the lowest
cumulative purge levels for passing vehicles. There are no Phase 2
standards for purge.

A vehicle passes the IM240/purge test if the cumulative composite
NO, emissions are below the cumulative composite NO, fast-pass stan-
dard, if cumulative composite purge is above the cumulative composite
purge fast-pass standard, and if any of the following four conditions
occur:

® cumulative composite emissions of both HC and CO are below the
composite fast-pass standards;

o cumulative Phase 2 emissions of both HC and CO are below the
Phase 2 fast-pass standards;

@ Phase 2 HC emissions are below the Phase 2 HC fast-pass standard
and composite CO emissions are below the composite CO fast-pass
standard; or
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® Phase 2 CO emissions are below the Phase 2 CO fast-pass standard
and composite HC emissions are below the composite HC fast-pass
standard.

A vehicle fails for a given pollutant prior to second 94 if its cumulative
emissions for that pollutant exceed the cumulative composite fast-fail
standard. The same failure condition applies for NO, after second 94.
For a vehicle to fast-fail for HC or CO after second 94 two conditions
must be satisfied simultaneously: The vehicle’s cumulative compeosite
emissions must be above a standard representing the minimum
cumulative composite emission level for failing vehicles at the end of
the test; and, the vehicle’s Phase 2 cumulative emissions must be above
a standard representing the maximum cumulative Phase 2 emission level
for passing vehicles for the second under consideration.

A vehicle fails for purge if its cumulative composite purge level is
below the cumulative composite fast-fail standard. Note that there is
no fast-fail standard prior to second 212 of the test. This is because
some passing vehicles do not begin purging until this point in the test.

Despite this constraint, EPA’s data indicate that average test times
using these algorithms are about 115 seconds. A little more than 20
percent of vehicles complete the test at 30 seconds. Fifty percent of
vehicles complete the test at or before 120 seconds. By about 180 seconds,
75 percent of vehicles bave completed the test, and 95 percent complete
the test before 220 seconds.

Terms

Scores

HC, = cumulative composite HC at time = ¢ seconds

CO, = cumulative composite CO at time = ¢ seconds

NOx, = cumulative composite NOx at time = ¢ seconds

P, = cumulative composite purge at time = ¢ seconds

HC,, = cumulative Phase 2 HC at time = ¢ seconds

CO,, = cumulative Phase 2 CO at time = ¢ seconds

Cumulative composite scores represent the cumulative grams of
emissions from ¢ = 0 seconds

Cumulative Phase 2 scores represent the cumulative grams of emissions
from¢ = 94 seconds

Fast-Pass Standards

HC,, = composite HC fast-pass standard at time = { seconds

CO,, = composite CO fast-pass standard at time =  seconds

NOx, = composite NOx fast-pass standard for failing vehicles at time
= t seconds

P, = composite purge fast-pass standard at time = ¢ seconds

HCpb! = Phase 2 HC fast-pass standard at time = ¢ seconds

CO,,,, = Phase 2 CO fast-pass standard at time = ¢ seconds

Fast-Fail Standards

HC, = composite HC fast-fail standard at time = ¢ seconds
CO, = composite CO fast-fail standard at time = ¢ seconds
NOx,, = composite NOx fast-fail standard at time = ¢ seconds
P, = composite purge fast-fail standard at time = ¢ seconds

HC, = minimum final cumulative composite HC for vehicles failing
two-ways-to-pass

COy4 = minimum final camulative composite CO for vehicles failing
two-ways-to-pass

HC,,, = Phase 2 HC fast-fail standard at time = ¢ seconds

COy,, = Phase 2 CO fast-fail standard at time = ¢ seconds

Fast-Pass Conditions

For ¢ > 30 seconds, the vehicle shall pass if:

HC, < HC, and CO, < CO,, NO, <NO, ;and P, > P,

additionally, for ¢ > 94 seconds, the vehicle shall pass if:

HC,, < HC,, and CO,, < CO,,, NO, <NO,_,andP, > P, or

HC, <HC,, and CO,, < CO, NO, < NO,P', and P, > P,, or

HC,, < HC,, and CO, < CO,, NO, < NOxp‘, and P, > P,

Fast-Fail Conditions
For ¢ > 30 seconds, the vehicle shall fail if:

NO,lt > NO,_ , and fast-pass or fast-fail conditions have been satisfied
for each of the other pollutants and for purge

P, < P, and fast-pass or fast-fail conditions have been satisfied for each
of the other pollutants
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Fort = 30 to 93 seconds, the vehicle shall fail if: For ¢t > 94 seconds, the vehicle shall fail if:
HC, > HC,, and/or CO, > CO,, and fast-pass or fast-fail conditions HC, > HC, and HC,, > HC,,, and/or CO, > COy and CO,, >

have been satisfied for each of the other poilutants and for purge CO,,,, and fast-pass or fast-fail conditions have been satisfied for each

of the other poliutants and for purge

Table 1A: Light-Duty Gasoline Vehicles
IM240 Fast-Pass/Fast-Fail Standards
To be used from January 1, 1995 through December 31, 1997
Model Years 1983-1990

HC Fail HC Pass HC Fail HC Pass CO Fail CO Pass CO Fail CO Pass
Sec Composite- Composite- Phase 2- Phase 2- Composite- Composite- Phase 2- Phase 2. NO, Fail- NO, Pass-

IM 240 2.00/1.25 2.00/1.25 2.00/1.25 2.00/1.25 30.0/24.0 30.0/24.0 30.0/24.0 30.0/24.0 3.0 30
30 1.621 0.407 N/A N/A 30.061 3.804 N/A N/A 1.422 0419
3 1.665 0.415 N/A N/A 30.842 3.985 N/A N/A 1.453 0.425
32 1.697 0.423 N/A N/A 31347 4.215 N/A N/A 1510 0431
33 1.732 0.436 N/A N/A 31.761 4.440 N/A N/A 1.585 0.449
34 1.1 0.451 N/A N/A 32.131 4.579 N/A N/A 1.658 0.476
35 1.812 0.464 N/A N/A 32.521 4.688 N/A N/A 1.717 0.497
36 1.851 0.468 N/A N/A 33.180 4.749 N/A N/A 1.760 0.515
37 1.889 0.475 N/A N/A 34.280 4.783 N/A N/A 1.792 0.516
38 1.915 0.487 N/A N/A 35.180 4.813 N/A NA 1.817 0.519
39 1.934 0.506 N/A N/A 36.062 4.876 N/A N/A 1.836 0.527
40 1.950 0.530 NA N/A 36.870 5.104 N/A N/A 1.852 0.542
41 1.973 0.549 N/A N/A 37.479 5.217 N/A N/A 1.866 0.560
42 2.001 0.569 N/A N/A 38.026 5.383 N/A N/A 1.875 0.598
43 2,014 0.588 N/A N/A 38.432 5.5711 N/A N/A 1.883 0.616
44 2.025 0.609 N/A N/A 38.598 5.888 N/A N/A 1.909 0.645
45 2.038 0.621 N/A N/A 38.761 6.199 N/A N/A 1.960 0.670
46 2.054 0.636 N/A N/A 38.852 6.245 N/A N/A 2.014 0.691
47 2.070 0.649 N/A N/A 38.891 6.318 N/A N/A 2.056 0.716
48 2.095 0.666 N/A N/A 38.909 6.418 N/A N/A 2.092 0.735
49 2.136 0.679 N/A N/A 38.916 6.540 N/A N/A 2133 0.765
50 2.191 0.696 N/A N/A 38.922 6.690 N/A N/A 2.178 0.802
51 2.247 0.712 N/A N/A 38.924 6.875 N/A N/A 2.219 0.836
52 2.314 0.727 N/A N/A 38.928 7.029 N/A N/A 2.252 0.868
53 2.360 0.745 N/A N/A 38.932 7.129 N/A N/A 2.275 0.890
54 2.399 0.760 N/A N/A 38.934 7.359 N/A N/A 2.288 0.918
55 2.434 0.776 N/A N/A 38.938 1.722 N/A N/A 229 0.936
56 2479 0.797 N/A N/A 38.944 8.017 N/A N/A 2.296 0.947
57 2.509 0814 N/A N/A 39.271 8.249 N/A N/A 2.336 0.958
58 2.526 0.826 N/A N/A 39.932 8.425 N/A N/A 2397 0.970
59 2.539 0.837 N/A N/A 40.541 8.563 N/A N/A 2452 0.982
60 2.550 0.849 N/A N/A 41.204 8.686 N/A N/A 2.501 0.994
61 2.560 0.862 N/A N/A 41.972 8.804 N/A N/A 2.541 1.019
62 2.569 0.872 N/A N/A 42.815 8.916 N/A N/A 2.570 1.042
63 2.577 0.887 N/A N/A 43.614 9.025 N/A N/A 2.589 1.049
64 2585  0.895 N/A N/A 44.238 9.138 N/A N/A 2.602 1.058
65 2.593 0.903 N/A N/A 44.769 9.250 N/A N/A 2.612 1.062
66 2.600 0.925 N/A N/A 45.434 9.354 N/A N/A 2.622 1.064
67 2.608 0.933 N/A N/A 46.180 9.457 N/A N/A 2.637 1.070
68 2.616 0.945 N/A N/A 46.981 9.575 N/A N/A 2.657 1.077
69 2.624 0.959 NA N/A 47.803 9.728 N/A N/A 2.684 1.085
70 2.631 0.970 N/A N/A 48.627 9.938 N/A N/A 2.716 1.092
71 2.637 0.980 N/A N/A 49.393 10.140 N/A N/A 2.751 1.101
72 2.642 0.988 N/A N/A 50.034 10.222 N/A N/A 2.789 111
73 2.647 0.997 NA N/A 50.584 10.261 N/A N/A 2.331 1.121
74 2.653 1.022 N/A N/A 51.210 10.278 N/A N/A 2.872 1131
75 2.661 1.037 NA N/A 51.993 10.290 N/A NA 2.907 1141
76 2.667 1.051 N/A N/A 52.889 10.715 N/A N/A 2.933 1.159
77 2.671 1.064 NA N/A 53.841 10.790 N/A N/A 2.951 1.164
78 2,676 1L.075 N/A N/A 54.823 10.844 N/A N/A 2.969 1.186
79 2.681 1.087 N/A N/A 55.835 10.921 N/A NA 3.000 1.221
80 2.685 1.097 N/A N/A 56.846 11.010 N/A NA 3.054 1.260
81 2.689 1.105 N/A N/A 57.721 11.090 N/A N/A 3.126 1.268
82 2.694 1.114 N/A N/A 58.200 11.136 N/A N/A 3.205 1.272
83 2.698 1.136 N/A N/A 58.355 11.136 N/A NA 3.279 1277
84 2,702 1.160 N/A N/A 58.469 11.165 N/A N/A 3341 1.288
85 2.706 1182 N/A N/A 58.639 11.191 N/A N/A 3.387 1.310
86 2.710 1.201 N/A N/A 58.834 11.205 N/A N/A 3417 1319
87 2.715 1217 N/A N/A 59.049 11.211 N/A N/A 3.436 1320
88 2721 1.233 N/A N/A 59.274 11.211 N/A N/A 3.449 1337
89 2.726 1.248 N/A N/A 59.516 11.211 N/A N/A 3.458 1.348
2 2,731 1.262 N/A N/A 59.759 11.211 N/A N/A 3.465 1.361
91 2.735 1271 N/A N/A 59.990 11.220 N/A N/A 34N 1.366
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92
93

94

95

96

97

98

9
100
101
102
103
104
105
106
107
108
109
110
11
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
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2.738
2.741

2.744
2.747
2.751
2.767
2.782
2.787
2.7%0
2.794
2.798
2.809
2.816
2.819
2823
2.829
2.835
2839
2843
2.850
2.859
2.867
2.874
2.880
2.886
2.895
2,908
2,920
2927
2.931
2.933
2.936
2940
2.943
2.946
2.949
2,952
2955
2.959
2.963
2.969
2.975
2.984
2.994
2.998
3.000
3.003
3.005
3.007
3.010
3.014
3.018
3.021
3.024
3.026
3.028
3.030
3.031
3.033
3.040
3.047
3.054
3.061
3.069
3.080
3ay
3178
3.229
2m
33128
3.376
3.420
3.465
3491
3.517

1.279
1.287

1.295
1.302
1309
1316
1.325
1339
1356
1.365
1378
1.397
1.420
1.445
1470
1.491
1.506
1.517
1.528
1542
1559
1578
1.594
1.605
1615
1.625
1.642
1.670
1.694
1.705
1.717
1.732
1.747
1.763
1.779
1.795
1.810
1.823
1.835
1.845
1.854
1.862
1.870
1.883
1.888
1.896
1.911
1.928
1.949
1.969
1.982
1.999
2011
2.022
2.035
2.043
2.049
2.063
2.085
2104
2117
2127
2138
2.152
2.168
2.186
2205
2.224
2242
2.266
2308
2352
2406
2421
2435

N/A
N/A
0.026
0.088
0.135
0.159
0.188
0.213
0.234
0.265
0.288
0308
0.329
0.343
0.354
0.386
0.410
0.427
0.443
0.461
0.469
0.491
0.538
0.562
0.575
0.584
0.592
0.599
0.610
0.620
0.635
0.652
0.668
0.682
0.694
0.706
0.716
0.725
0.734
0.743
0.752
0.761
0.772
0.779
0.798
0.822
0.880
0.903
0.922
0.937
0.950
0.961
0.969
0.974
0.978
0.984
0.990
0.994
0.997
1.000
1.003
1.008
1.022
1.030
1.039
1.049
1.055
1.063
1.070
1.085
1.095
1121
1.149
1.153
1.165
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60.205
60.430

60.665
60.907
61.185
61.541
62.023
62.718
63.715
64.910
65.778
66.170
66.572
67.259
67.941
68.427
68.586
68.615
68.642
68.673
68.690
68.699
68.703
68.710
68.711
68.715
68.720
68.725
68.729
68.732
68.733
68.735
68.737
68.740
68.741
68.746
68.748
68.750
68.752
68.755
68.757
68.760
68.773
68.827
68.859
68.935
69.138
69.305
69.379
69.422
69.435
69.441
69.444
69.448
69.451
69.452
69.456
69.459
69.466
69.467
69.470
69.474
69.481
69.486
69.493
69.639
70.087
70.505
71.026
71.793
72.553
73.266
73.783
74.121
74.630

11.294
11.332

11.355
11.383
11.410
11.433
11.516
11.820
12.104
12.344
12.781
13472
14.405
14.808
14.965
15.121
15.372
15.530
15.687
16.018
16.527
16.810
16.961
17.120
17.135
17.249
17451
17.509
17.605
17.734
18.049
18.447
18.592
18.657
18.796
18.952
19.137
19.329
19.519
19.707
19.882
19.905
20.049
20.460
20.746
21.068
21.380
21.748
22.046
22.348
22.397
22.407
22417
22.922
22.951
22.976
23.017
23.073
23.161
23.218
23.253
23.337
23.425
23.534
23.652
23.739
24.606
25.615
26.673
28.496
29.772
31.056
33.351
34.890
35,937

N/A
N/A
0.000
0.000
0.001
0.006
0.020
0.051
0.092
0.131
0.200
0.307
0.582
0.800
0.925
0.973
1.091
1.113
1.213
1344
1399
1520
1.640
1.684
1.693
1.786
2.007
2.084
2.179
2.264
2.328
2.375
2437
2.543
2.593
2.641
2.663
2.672
2.676
2.683
2.817
2.992
3.1
3.234
3.304
3.310
3.320
3.354
3.436
3.443
3452
3.490
3.552
3.588
3.600
3.616
3.627
3.636
3.676
3882
4.011
4.047
4.067
4.081
4.116
4.251
5.099
5.383
6.362
7.926
8.429
9.201
10.825
12291
13.366

3.476
3481

3.486
3491
3.497
3.503
3.509
3.515
3.522
3.530
3.541
3.559
3.589
3.626
3.658
3.685
3m
3.732
3.746
3.755
3.760
3.763
3.768
3.778
3.790
3.801
3.809
3.813
3.815
3.817
3.819
3.822
3.826
3.831
3.836
3.840
3.844
3.847
3.849
3.850
3.851
3.852
3.853
3.854
3.856
3.859
3.865
3.876
3.392
3911
3.937
3.970
3.998
4.015
4.024
4.029
4.033
4.039
4.047

4.058
4.061
4.064
4.069
4.074
4.078
4.080
4.084
4.102
4.150
4.212
4.267
4314
4.357
4.403
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1.369
1373

1375
1377
1379
1381
1.383
1.385
1.399
1.405
1.466
1.485
1.546
1.623
1.699
1.760
1.788
1.798
1.842
1.864
1.888
1.905
1.920
1.926
1.939
1.958
1.972
1.981
1.987
1991
1.996
2.012
2.040
2.060
2.069
2.092
2114
2.132
2.144
2.152
2157
2.160
2.163
2.165
2.168
2171
2.186
2235
2.298
2313
2373
2.406
2416
2420
2424
2435
2455
2471
2484
2,495
2.509
2,522
2,533
2.541
2552
2.589
2.631
2.704
2.758
2.802
2.904
2.960
3.027
3127
3.187
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167 3.548 2.470 1.177 0.738 74.956 37.012 26.305 14.428 4.474 3.306
168 3.585 2.501 1.191 0.767 75.297 37.892 26.350 15.318 4.539 3384
169 3.626 2.537 1.228 0.828 75.928 39.028 26417 15.699 4.598 3.467
170 3.679 2.571 1.248 0.855 76.740 40.406 27.743 16.073 4.658 3.565
171 3.716 2.625 1.262 0.869 77.353 41.379 28.496 16.475 4.719 3.640
172 3.738 2.657 1.272 0.885 77.684 42.033 28.713 17.158 4.770 3.718
173 3.753 2.683 1.280 0.900 77.828 42.432 28.757 17.532 4.806 3.781
174 3.764 2.701 1.290 0.941 77.861 42.742 28.773 17.965 4.829 3.827
175 3774 2.717 1.305 0.979 71.870 43.399 28.786 18.242 4.843 3.852
176 3.782 2.732 1.321 1.002 77.873 43.895 28.798 18.283 4.855 3.903
177 3.793 2.756 1338 1.025 77.879 44227 28.823 18.480 4.871 3.930
178 3.800 2.781 1.356 1.047 77.883 44.926 28.914 19.576 4.893 3.970
179 3.807 2.811 1375 1.065 77.932 45.256 28.967 20,015 4.917 4.015
180 3.815 2.853 1.395 1.089 78.158 45.553 28.983 20.203 4.936 4.074
181 3.822 2.898 1.416 1.109 78.507 45.753 28.991 20.433 4.948 4.159
182 3.828 2,946 1.437 1.133 79.057 46.210 29.004 21.025 4.955 4230
183 3.833 2.988 1.459 1.158 79.568 47.017 29.108 21.882 5.006 4.286
184 3.839 3.023 1.485 1.184 79.891 48.185 29.443 22.204 5.071 4.334
185 3.844 3.057 1.509 1.209 80.242 48.741 29.843 22.859 5.151 4.388
186 3.849 3.076 1.519 1.222 80.839 49.462 29,999 23.533 5.216 4,447
187 3.856 3.101 1.525 1.231 81.590 50.313 30.034 24.281 5.244 4.505
188 3.861 3.120 1.530 1.239 82220 51.285 30.074 25.078 5.257 4.561
189 3.865 3.136 1.534 1.254 82.669 52.076 30.130 25.276 5.270 4.625
190 3.873 3.151 1.537 1.278 82,954 52.857 30.517 25.578 5.290 4.696
191 3.880 3.163 1.539 1.300 83.104 52.876 30.831 25.859 5312 4.731
192 3.886 3.209 1.541 1.313 83.207 53.067 30.905 25.985 5.33 4.780
193 3.892 3.223 1.544 1324 83.385 53.777 30958 26.153 5358 4.837
194 3.897 3.237 1.547 1.340 83.643 54.242 31.033 26.582 5.385 4.876
195 3.902 3.263 1.550 1.367 83.983 54.489 31.076 27.067 5.411 4.928
196 3.906 3302 1.553 1.387 84.312 54.601 31.089 27.456 5.440 4.972
197 3.910 3338 1.556 1.402 84.682 54912 31.092 27.805 5.470 5.025
198 3.917 3372 1.559 1.417 85.036 55.588 31.095 28.070 5.504 5.104
199 3.924 3.3% 1.562 1.432 85.208 56.266 31.107 28.590 5.539 5.189
200 3.929 3.428 1.565 1.446 85.249 56.617 31.164 28.914 5.567 5.275
201 3.933 3.470 1.568 1.460 85.262 56.863 31.201 29.063 5.588 5336
202 3.947 3.493 1.571 1477 85.267 57.204 31.209 29.502 5.599 5.366
203 3.959 3.509 1.573 1.492 85.271 57.371 31.222 29.697 5.604 5.387
204 3.966 3.522 1.575 1.501 85.275 57.487 31411 29.713 5.607 5.427
205 3.975 3.533 1.576 1.510 85.280 57.728 31.517 29.783 5.608 5.444
206 3.986 3.550 1.582 1.522 85.298 58.097 31.570 29,942 5.610 5.447
207 3.991 3.578 1.593 1.561 85.317 58.572 31.596 30.284 5.618 5477
208 3.995 3.607 1.604 1.585 85.332 59.024 31.694 30.755 5.636 5.520
209 3.999 3.630 1.615 1.597 85.409 59.321 31.988 31.287 5.664 5.560
210 4.002 3.658 1.624 1.607 85.562 59.715 32.299 31.549 5.692 5.603
211 4.005 3.701 1.635 1.627 85.908 60.045 32.622 31.820 5.727 5.657
212 4.008 3.745 1.647 1.645 86.430 60.453 32.749 32.250 5.782 5.698
213 4.011 3.778 1.658 1.656 86.854 60,935 32.879 32.546 5.813 5.762
214 4.014 1814 1.669 1.663 87.154 61.307 32.999 32.808 5.827 5.836
215 4.018 3.825 1.678 1.669 87.440 61.666 33.060 33.142 5.849 5.944
216 4.021 3.835 1.686 1.674 87.745 62.148 33.204 33.529 5.884 6.008
217 4.024 3.844 1.694 1.685 87.897 62.532 33.341 33.763 5.908 6.040
218 4.027 3.853 1.700 1.705 87.927 62.546 33.414 33.921 5921 6.072
219 4.031 3.864 1.704 1.711 87.935 62.559 33.514 33.961 5.931 6.089
220 4,035 3.874 1.706 1.735 87.938 62.570 33.640 33.983 5939 6.101
221 4.038 3.891 1.709 1.752 8§7.942 62.846 33.692 34.007 5.947 6.118
222 4.041 3.928 1.711 1.760 87.944 63.097 3